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Ma  o  'ml  estate  oo  exeeation,  the  owner  hftringr  a  term  for  redemption,  l» 
not  I  change  in  tlie  titie  or  poieeeRlon,  witliin  the  meaning  of  an  ineor^ 
policy,  where  the  loos  occarred  daring  that  term. 


ACTION  on  a  fire  insurance  policy.    The  opinion  states  the  case*. 
The  plaintiff  had  judgment  below. 

Finch  A  Barbery  for  appellant. 

Barnes  S  Oeodland  and  Leopold  Hammely  for  respondent. 

Taylor,  J.     This  is  an  action  to  recover  upon  an  insurance 

policy  against  loss  by  fire.     The  respondent  recovered  in  the  court 

below,  and  the  company  appealed  from  the  judgment.     The  only 

error    assigned    by    the    learned    counsel    foi*    the    appellant 
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la,  that  it  was  shown  apon  the  trial  that  after  the 
policy  was  issued  and  before  the  loss,  and  without  the 
knowledge  of  the  company  or  its  authorized  agents^  the  real  es- 
tate insured  was  sold  upon-^ibV^x^o^i^ti^h  issued  upon  a  judgment 
rendered  against  the  plaintifE.  The  sale  upon  the  execution  took 
place  on  the  26th  day  of  July,  1879,  and  the  loss  occurred  on  the 
11th  day  of  November,  1879.  TPfi'6  judgment  upon  which  the  exe- 
cution was  issued  and  sale  made  was  rendered  and  duly  docketed 
on  the  5th  of  June,  1878.  The  policy  upon  which  this  action  in 
brought  was  Jesuqdj  on  the  I'^th  bf;;^^y/-}18'?9,iju^^  the 

property  therein  described  for  one  year  from  the  date  of  its  issue. 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that  the 
sale  of  the  real  estate  made  by  iiTrtue  of  the  execution  issued  upon 
said  judgment  rendered  the  policy  void  from  the  date  of  such  sale, 
under  the  following  condition  in  said\|^licy :  "  This  policy  shall 
be  void  and  immediately  cease  to  be  binding  on  the  company,  if 
the  property  be  sold  or  transferred,  or  any  alienation  or  change 
takes  place  in  the  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance." 

[Omitting  an  immaterial  statement.] 
'  The  jury  found  that  the  agents  of  the  company  had.  knowledge 
of  the  litigation  which  resulted  in  the  jtidgineht  and'  sale  above 
mentioned,  before  the  policy  was  issued.  They  also  found  that 
they  had  no  knowledge  of  the  fact  that  judgment  had  been  obtained, 
or  that  an  execution  had  been  issued  thereunder  and  a  sale  made 
before  the  loss  occurred. 

The  question  to  be  determined  is  whether  a  sale  of  real  estate 
upon  execution,  which  had  not  yet  become  perfected  by  deed,  and 
on  which  sale  the  time  for  redemption  by  the  judgment  debtor  had 
not  yet  expired  when  the  loss  occurred,  was  a  breach  of  the  con> 
dition  above  quoted. 

[Omitting  an  immaterial  comment.] 

Whether  a  sale  of  real  estate  upon  execution  is  a  violation  of  the 
condition  of  the  policy  above  quoted,  depends  very  much  upon  the 
nature  and  effect  of  such  sale  under  the  laws  of  this  State.  Under 
our  laws  the  sale  of  real  estate  upon  execution  does  not  give  the 
purchaser  any  right  to  the  possession  of  the  property  sold  until 
fifteen  months  after  such  sale  takes  place.  During  that  time  the 
original  owner  has  the  same  right  of  possession,  occupancy  and  use 
of  the  premises  sold  that  he  had  before  the  sale,  and  during  the 


JANUABY  TERM,  1882.  } 


Hammfil  ▼.  Qiwen'a  Inaarauce  Companj. 


tweUt  Eiontha  next  after  the  sale  he  has  the  absolute  right  to 
4^vid  the  effect  of  the  sale  by  paying  the  sum  bid  upon,  such  said, 
tvith  interest  at  the  rate  of  ten  per  cent.  If  the  original  owner 
die  daring  the  twelve  months,  the  title  descends  to  his  heirs-at-law 
fts  though  he  were  the  absolute  owner,  and  such  heirs  succeed  to 
ais  right  to  redeem.  So,  if  he  convey  the  lands  during  such  time, 
his  grantee  becomes  vested  with  the  title,  and  may  redeem  from 
the  sale.  The  right  of  the  purchaser  is  conditional,  not  only  upon 
the  right  of  the  owner  to  redeem  within  twelve  months  after  the 
ade,  but  also  upon  the  further  condition  that  other  judgment 
creditors  and  mortgagees  may  redeem  at  any  time  within  three 
months  after  the  expiration  of  the  twelve  months  within  which  th^ 
owner  has  such  right.  At  the  end  of  the  fifteen  months  the  pui^ 
ehaser  may,  if  no  redemption  has  been  made,  perfect  the  sale  by 
demanding  a  conveyance  from  the  officer  who  made  it,  or  his  su<]k 
uessor  in  office ;  and  when  so  clothed  with  the  title,  and  not  before, 
ae  may  demand  possession  of  the  premises. 

The  purchaser  has  neither  the  title,  possession  nor  right  of  poa- 
session  until  the  time  of  redemption  expires,  and  can  maintain  nb 
Action  for  any  injury  to  the  premises  or  the  possession,  unless  such 
injoiy  amounts  to  such  waste  as  would  entitle  a  remainder-man  to 
maintain  an  action  pending  the  life  or  other  estate  upon  the  tec- 
Jiination  of  which  the  estate  in  remainder  vests. 

Is  a  sale  which  only  authorizes  the  vendee  to  demand  a  convey- 
ance of  the  title  at  a  future  date,  which  right  to  so  demand  the 
title  is  subject  to  be  defeated  at  any  time  before  that  date  by  th)e 
owner,  his  heirs,  assigns  or  judgment  creditors,  upon  payment  of 
the  purchase-money  and  interest,  and  which  leaves  the  right  of 
poeaession  and  use  in  the  original  owner  until  such  fixed  date 
tfrives,  such  a  sale,  transfer,  alienation  or  change  in  the  title  or 
possession  as  is  contemplated  by  the  condition  in  the  policy  abote 
quoted? 

Keeping  in  mind  the  rule  which  governs  the  construction  of  all 
contracts,  where  the  main  purpose  of  the  contract  is  sought  to  be 
iiToided  by  the  breach  of  a  condition  subsequent,  which  by  its  terms 
cuts  off  all  inquiry  into  the  question  of  its  materiality,  or  whether 
the  party  seeking  to  avail  himself  of  the  breach  has  been  injured 
thereby,  we  are  clearly  of  the  opinion  that  such  sale  was  not  % 
breach  of  the  condition.  The  rule  is  well  settled  that  in  the  con- 
^traction  of  such  conditions,  if  the  terms  are  of  doubtful  meaning, 
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or  are  siuoeptible  of  two  coiiBtractioiiSy  that  meaning  will  be  giTea 
to  them  which  is  most  f ayorable  to  the  rights  of  the  party  seeking 
to  uphold  the  oontract,  and  most  strongly  against  the  party  who 
seeks  to  avoid  it,  unless  such  latter  construction  be  clearly  against 
the  intent  of  the  parties,  as  shown  by  the  whole  contract.  The  words 
"sold,"  "transferred,"  "alienation"  and  "change of  title," have 
been  frequently  defined  by  the  courts  in  insurance  and  other  cases, 
and  we  think  the  great  weight  of  authority  is  against  the  construction 
sought  to  be  put  upon  them  by  the  learned  counsel  for  the  appellant. 
In  the  case  of  Jackson  y  Silver ^mU,  15  Johns.  278,  where  a  lessee 
ooTenanted  not  to  sell,  dispose  of  or  assign  his  estate  in  the  demised 
premises  without  the  permission  of  his  lessor,  and  the  sale  conr 
tained  a  clause  of  forfeiture  for  the  non-performance  of  the  coven 
ants,  it  was  held  that  a  lease  of  a  part  of  the  premises  for  twenty 
years  was  not  a  breach  of  the  covenant  and  did  not  work  a  for- 
feiture, and  that  nothing  but  an  assignment  of  his  whole  estate 
by  the  lessee  would  work  a  forfeiture.  A  like  decision  was  made 
in  Jackson  t.  Harrison,  17  Johns.  66.  In  Jackson  ex  dem.  &A«y- 
ler  T.  Corliss,  7  Johns.  631,  and  Jackson  t.  Kipp,  3  Wend.  230,  in 
case  of  a  covenant  that  on  every  sale  or  assignment  the  reversioner 
should  have  the  right  to  demand  one-fifth  of  the  consideration 
money,  it  was  held  that  there  was  no  breach  of  such  covenant 
when  the  sale  was  made  upon  execution  in  a  bona  fide  adverse  pro* 


In  Strong  v.  Ins.  Co.,  10  Pick.  40  (20  Am.  Dec.  607),  it  was  held 
that  a  condition  in  the  policy,  which  provided  "  that  if  the  property 
should  be  sold  or  conveyed  in  whole  or  in  part,  the  policy  should  be 
void,"  was  not  broken  by  a  sale  upon  execution,  and  that  the  provision 
in  the  policy  referred  only  to  voluntary  assignments.  See  also  Smiik 
V.  Putnam,  3  Pick.  221  ;  Doe  v.  Carter,  8  T.  B.  57 ;  Stetson  ▼. 
Lis.  Co.,  4:  Mass.  330  (3  Am.  Deo.  217);  Franklin  Ins.  Co.  v.  Findtay, 
6  Whart  483  ;  Wood  on  Ins.,  §  326  ;  Baley  v.  Ins.  Co.,  80  N.  Y.  21 ; 
&  a  .36  Am.  Sep.  570;  BarUnoY.Nat.B'k,  63  N.Y.  399;  CommercuU 
Ins. Co.  V.  Spanknebh,  62  111.  53;  s.  c, 4  Am.  Sep.  582;  Starkweather 
T.  Ins.  Co.,  2  Abb.  U.  S.  C.  0.  67.  These  cases  and  numerooa 
others  that  might  be  cited,  seem  to  settle  the  question  that  the 
condition  prohibiting  a  sale,  transfer  or  conveyance  of  the  insured 
property  is  to  be  construed  as  limited  to  a  voluntary  transfer,  and 
not  to  a  sale  or  transfer  made  by  adverse  legal  proceedings.  In  all 
these  and  similar  cases  it  is  probable  that  if  an  adverse  legal  sale. 
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trutfter  or  oonyeyance  of  the  insured  property  had  been  made  pre  • 
vioiu  to  the  loBBy  8o  as  to  diyest  the  insured  of  all  right,  title  or 
mterBBt  therein^  no  reooyery  could  be  had  for  want  of  an  insurable 
interest  in  the  policy-holder  at  the  time  of  the  loss.  As  this  case 
dearij  shows  that  the  sale  upon  execution  did  not  diyest  the  in- 
nred  of  all  title  or  interest  in  the  insured  property,  nor  of  the  pos- 
aenion  thereof  at  the  time  of  the  loss,  we  might  rest  the  aflSrmanoe 
of  the  judgment  of  the  court  below  upon  the  ground  that  the  con- 
feymoe,  sale  or  alienation  was  not  a  yoluntary  one,  and  did  not 
therefore  come  within  the  proyisions  of  the  condition,  were  it  not 
for  the  words  in  the  condition,  ^'whether  by  legal  process  or 
judicial  decree  or  yoluntary  transfer  or  conyeyance ;"  but  as  it. may 
be  weU  uiged  that  these  words  reach  back  to  the  beginning  of  the 
aentence,  and  giye  character  to  the  words  **  sold  or  transferred,"  as 
well  as  to  the  words  *'  alienation  or  change  of  title,"  we  must 
determine  the  other  question,  whether  the  sale  on  execution  unper* 
focted  was  a  sale,  transfer,  alienation,  or  change  of  title,  within 
the  meaning  of  the  condition,  admitting  that  the  words  refer  to  an 
inTolantaiy  as  well  as  a  ypluntary  sale,  etc.  We  think  all  the  de- 
dsioiis  hold  that  these  words  mean  such  a  change  of  the  title  of 
the  insured  property  as  diyests  the  insured  of  the  legal  title,  and 
giveg  the  right  of  possession  to  some  other  person  than  the  insured. 
They  do  not  coyer  an  executory  contract  for  sale  where  the  yendee 
does  not  by  the  contract  become  entitled  to  the  possession,  nor  to 
a  incumbrance  of  the  estate  by  judgment,  mechanic's  lien,  mort- 
pge  or  otherwise,  where  such  incumbrance  is  not  created  by  soma 
conreyance  which  giyes  the  legal  title  to  the  incumbrancer.  It 
vill  be  found  that  in  all  the  cases  cited'  by  the  learned  counsel  for 
the  appellant  to .  sustain  his  position,  there  was  an  alienation  or 
ehange  of  title  shown.  They  were  cases  where  there  was,  in  fact, 
1  tnmsfer  of  the  legal  title  before  the  loss. 

In  Perry  y.  LoriUard  Im.  Co.y  61  N.  Y.  214;  8.  c,  19  Anu 
Bep.  272,  the  court  held  that  a  condition  similar  in  all  respects  to 
the  one  in  this  case  was  broken  by  an  assignment  in  bankruptcy  of 
the  insured  property  before  loss.  The  opinion  is  based  upon  the 
ground  that  the  proceedings  in  bankruptcy  transferred  the  legal 
title  and  possession  from  the  insured  to  the  assignee  in  bankruptcyj 
ttd  although  there  might  still  remain  in  the  insured  an  insurable 
interest,  yet  there  haying  been  a  transfer  in  law  and  in  fact  of  the 
title  and  possession,  the  condition  was  broken. 
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In  Abbott  y.  Ins.  Go.y  30  He.  414,  it  was  held  that  s  by-law: 
of  the  company,  which  prohibited  the   insured  from  selling  or 
alienating  the  property  in  whole  or  in  part,  was  broken  by  a  sale  oti 
the  property  insured,  although  the  insured  upon  such  sale  took 
back  a  mortgage  for  a  part  of  the  purchase-money.     Upon  thi»- 
sale  the  purchaser  was  let  into  possession,  and  he  was  in  possession 
when  the  loss  occurred. 

In  Tomlinson  y.  Ins.  Co.,  47  Me.  232,  where  by  the  terms  of  the 
policy  it  was  to  be  absolutely  void  '*  if  the  insured,  without  the  as-- 
seoil)  of  the  company,  alienated  the  property  in  whole  or  in  part,"  it 
was  held  that  the  insured  having  mortgaged  the  insu  i^  property ' 
after  the  policy  issued,  and  after  making  such  mortgage  having' 
transfenred  his  equity  of  redemption  to  another  person,  from  whom 
be  took  back  a  bond  of  defeasance,  which  was  not  recorded  as  re- 
qtiired  by  law,  in  order  to  convert  such  second  transfer  into  a  mort-'* 
gage,  avoided  the  policy.     It  does  not  appear  in  this  case  whether  > 
the  insured  remained  in  possession  at  the  time  of  the  loss  or  not. 
F  In   Springfield  P.  &  M.  Ins.  Co.  v.    Allen,  43   N.   Y.  389;  s. 
c»,  3   Am.   Bep.   711,   it  was  held  that  an    absolute   sale   and- 
transfer  by  the  mortgagor  of  the  insured  premises,  before  the  loss^ 
avoided  the  policy,  though  the  loss  was  made  payable  to  a  mort-^ 
gagee  of  the  insured  property.      In  Savage  v.  Ins.  Co.,  52  N.  Y. 
502;  8. .  c,  11  Am.  Bep.  741,  the  policy  contained  the  following 
condition:  ''If  the  property  be  sold  or  transferred,  or  any  change 
takes  place  in  title  or  possession,  whether  by  legal  process  or  ju«  . 
dieial  decree,  or  voluntary  transfer  or  conveyance"    It  was  held, . 
that  the  policy  was  avoided  by  a  sale  and  conveyance  of  the  prop-  ; 
erty  by  the  assured  before  loss,  although  the  purchaser  gave  back 
to  the  jnsured  a  mortgage  for  the  greater  part  of  the  purohase* 
money.     The  grantee  and  mortgagor  was  in  possession  when  the  - 
loss  occurred. 

In  all  these  cases  it  will  be  seen  that  there  was  an  alienation  or 
conveyance  of  the  property  itself;    the  title  of  the  insured  was 
changed  and  transferred  to  another,  either  by  his  own  act  or  by 
operation  of  some  legal  process,  judgment  or  decree;  and  in  aU  > 
but  one  the  possession  was  also  changed. 

In  OrrM  v.  Fire  Ins.  Co.,  13  Oray,  431,  the  policy  contained  the 
following  condition  :  ''In  case  of  any  sale,  transfer,  or  change  of  - 
title  in  the  property  insured  by  this  company,  such  insurance  ' 
shall  be  void."    Upon  the  trial  Uie  court  instructed  the  jury  as 
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MI0W8  upon  the  qaestiou  of  ^forfeiture:  ''That  to  conatitate  an 
alienation  it  mast  be  sach  as  to  i)a88  the  legal  title  as  between  the 
partiea  to  it;  that  it  need  not  be  such  a  sale  as  would  be  valid  as 
against  the  creditors  of  the  plaititiff;  that  a  mere  agreement  of 
the  parties  to  represent  to  creditors  that  there  had  been  such  sale 
to  protect  the  property  from  attachment,  when:  in  fact  nothing  had 
been  done  by  way  of  formal  transfer  of  the  property,  would  not 
oonstitute  such  alienation  as  would  defeat  the  policy."  This  in- 
atruction  was  upheld  by  the  Supreme  Court. 

In  Oonaver  v.  Ins.  Oo^,  3  Den.  254,  it  was  held  that  under  the 
statute  creating  the  corporation,  which  provided  that  when  the 
property  insured  by  the  corporation  should  be  alienated  by  sale,  or 
otherwise,  the  policy  should  be  void,  the  giving  of  a  mortgage 
apon  the  property  insured  after  it  was  issued,  and  before  loss,  did 
net  avoid  the  policy;  thilt  a  mortgage  was  not  an  **  alienation,  by 
sale  or  otherwise,"  within  the  meaning  of  the  charter. 

There  is  an  almost  uniform  line  of  decisions  upon  conditions  sim- 
ilar to  the  one  in  the  policy  under  consideration,  which  hold  that 
nothing  short  of  a  change  of  the  legal  title  to  the  "property  insured 
will  be  a  breach  of  the  condition;  and  this  has  always  been  so  held 
where  the  insured  remains  in  possession,  and  has  the  right  of  pos- 
aession  when  the  loss  occurs.  Some  cases  have  held  that  an  execu  • 
Uxj  sale  and  possession  taken  by  the  vendee  before  loss  would  avoid 
the  policy.  Where  a  policy  contained  the  condition  that  **  when 
any  property  insured  in  the  eompany  shall  in  any  way  be  alienated, 
or  where  the  title  of  any  property  insured  shall  be  changed  by  sale, 
mortgage  or  otherwise,  the  policy  shall  be  void,"  it  was  held  that 
giving  a  mortgage  upon  the  insured  property  was  not  a  breach  of 
the  condition.  Shepherd  v.  Ins,  Co.,  38  M.  H.  232;  Fokom  v, 
Ins.  Oo.y  30  id.  231;  RoUins  v.  Ine.  Co.,  25  id.  206. 

In  the  case  of  Shepherd  v.  Ins.  Co.,  the  court  in  commenting  on 
the  construction  which  should  be  put  upon  the  terms  '^  when  the 
title  shall  be  changed  by  sale,  mortgage," etc.,  say:  ''The  title 
msy  be  changed  by  a  mortgage  and  foreclosure,  but  it  is  not  either 
a  vulgar  or  technical  expression  to  speak  of  a  change  of  title  by 
the  mere  execution  of  a  mortgage.  In  equity,  and  even  at  law  a 
mor^;age  is  not  regarded  as  a  title  to  land.  It  is  considered  a  lien, 
or  incumbrance,  which  may  transfer  the  title  to  the  mortgagee;  but 
the  mortgagor  is  regifirded  as  the  owner  until  entry  of  the  mortga- 
gee or  foreclosure.     We  may  so  readily  imagine  a  great  variety  of 
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forms  of  expression  which  would  make  a  policy  Toid  if  the  prop- 
erty should  be  mortgaged,  that  it  may  be  fairly  inferred  from  the 
use  of  the  phrase,  'when  the  title  shall  be  changed/  that  it  was 
not  designed  to  include  a  mere  mortgage/'  These  comments  are 
quite  applicable  to  the  condition  under  consideration.  It  is  ad- 
mitted that  suffering  a  judgment  to  be  obtained  against  the  insured, 
which  would  be  a  lien  upon  the  real  estate  insured,  would  not  be 
within  the  terms  of  the  condition,  and  it  seems  to  us  equally  clear 
that  the  giving  of  a  mortgage  would  not ;  otherwise  there  would 
be  no  sense  in  the  condition  contained  in  the  note,  vis. :  that  **  the 
commencement  of  proceedings  to  foreclose  a  mortgage  shall  be 
deemed  an  alienation."  If  it  were  intended  that  the  mere  giving 
of  a  mortgage  on  the  insured  premises  should  be  a  violation  of  the 
condition,  there  was  no  necessity  of  adding,  by  way  of  explanation, 
that  the  commencement  of  an  action  to  foreclose  the  same  should 
be  deemed  an  alienation.  This  explanation  clearly  shows  that  the 
giving  of  a  mortgage  was  not  prohibited  by  the  previous  condi- 
tion. But  there  are  abundance  of  decisions  which  hold  that  the 
giving  of  a  mortgage  is  not  a  sale,  transfer,  alienation,  change,  or 
conveyance  of  the  property  insured.  Jackson  v.  Ins.  Oo.,  23  Pick. 
418  (34  Am.  Dec.  69);  Alhn  v.  Franklin  Ins.  Co.,  9  How.  Pr.  501; 
Pollard  V.  Ins.Co.,^  Me.  221;  Washington  Ins.  Co.y.Hayes,  17  Ohio 
St.  432;  Tomlinson  v.  Ins.  Co.,  47  Me.  232.  Wood,  in  his  work  on  In* 
surance,  §  325,  cites  the  case  of  Edes  y.  Ins.  Co.,  3  Allen,  362,  as  an 
authority  holding  that  the  giving  of  a  mortgage  was  a  breach  of 
a  condition  in  a  policy  which  rendered  the  policy  void  '^  when  the 
property  shall  be  alienated  by  sale  or  otherwise;"  but  upon  exam- 
ination of  the  case  we  find  the  condition  under  which  the  court 
held  the  giving  of  a  mortgage  avoided  the  policy  was  as  follows 
'^  When  any  property  insured  shall  be  alienated  or  incumbered  by 
sale,  mortgage,  assignment  or  otherwise,  the  policy  shall  thereupon 
be  void." 

Arguing  from  analogy  it  would  seem  to  follow  that  a  sale  of  real 
estate  upon  execution,  which  has  the  limited  effect  given  to  it  by 
our  laws  in  the  way  of  conveying  title,  would  not  amount  to  an 
alienation,  conveyance,  sale,  or  change  of  title,  within  the  meaning 
of  the  condition  in  the  policy  in  question.  We  are  not  however 
without  authority  upon  this  specific  question. 

In  Strong  v.  Ins.  Co.,  10  Pick.  40  (20  Am.  Dec.  607),  it  was  held 
that  a  sale  of  real  estate  upon  execution,  which  left  in  the  owner  the 
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right  of  redemption,  was  not  a  breach  of  a  condition  in  the  policy 
which  provided,  ''that  if  the  property  should  be  sold  or  conveyed, 
m  whole  or  in  part,  the  policy  should  be  void.'^    It  is  said  in  the 
head-note  to  this  decision  that  the  court  also  held  "  that  the  pro- 
vnioa  in  the  policy  referred  only  to  a  voluntary  conveyance;"  but 
ve  find  no  mention  of  that  fact  in  the  opinion  delivered  in  the  case. 
in  Loy  v.   Ins.  Co.,  24  Minn.  315 ;   s.  c,  31  Am.  Bep.  346,  it 
was  held,  that  under  a  policy  containing  the  exact  language  con- 
tained in  the  policy  in  this  case,  the  giving  of  a  mortgage  by  the 
holder  of  the  policy  on  the  property  insured,  and  a  sale  made  upon 
the  mortgage  by  advertisement,  which  left  a  right  of  redemption 
in  the  policy-holder  at  the  time  of  the  loss,  did  not  avoid  the  policy, 
and  was  not  a  breach  of  the  condition.     The  court  in  this  case 
state  the  role  adopted  by  all  the  courts  in  construing  contracts  of 
this  kind,  in  the  following  clear  and  very  plain  manner :    ''  The 
qnestion  for  consideration  is  whether  the  foreclosure  sale  was  a 
'sale,  transfer,  or  change  of  title'  within  the  meaning  of  the  fore- 
going condition,  such  as  avoided  the  policy.    In  construing  a  con> 
dition  of  this  character,  if  upon  consideration  of  the  whole  con- 
tract, it  is  uncertain  whether  the  language  of  the  stipulation  is 
used  in  an  enlarged  or  restricted  sense,  or  if  it  is  fairly  open  to 
two  constructions,  one  of  which  will  uj^old  and  the  other  defeat 
Uie  claim  of  the  insured  to  the  indemnity,  which  it  was  his  object 
in  making  the  insurance  to  obtain,  that  should  be  adopted  which 
is  most  favorable  to  the  insured,  and  most  in  harmony  with  such, 
the  main  purpose  of  the  contract  on  his  part.      The  reasons  for 
this  are  twofold  :  The  tendency  of  any  such  stipulation  is  to  nar- 
row the  range,  and  limit  the  force  of  the  underwriter's  principal 
obligation.      It  is  also  inserted  by  him  for  his  own  benefit,  and  in 
language  of  his  own  choice.    If  any  doubt  arises  as  to  its  meaning 
the  fault  is  his  in  not  making  use  of  more  definite  terms  in  which 
to  express  it.     Hence  the  rule  of  strict  construction  against  him, 
and  the  liberal  one  in  favor  of  the  assured,  which  prevail  under 
snch  circumstances." 

This  case  we  think  cannot  be  distinguished  from  the  case  at  bar. 
It  might  be  urged  that  there  is  a  distinction  between  the  case  of 
execnting  a  mortgage  upon  the  premises  under  which  no  sale  had 
been  made,  and  the  sale  of  real  estate  upon  execution,  so  far  as  the 
two  things  affect  what  insurance  men  call  the  moral  hazard.  In 
the  case  of  the  mortgage  before  sale  the  insured  would  be  person* 
Vol.  XU  — 2 
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ally  liable  to  pay  the  mortgage  debt,  whether  the  mortgaged 
premises  were  burned  or  not;  but  after  a  sale  upon  execution  the 
personal  liability  to  pay  the  debt  to  the  amount  bid  on  such  sale 
b  extinguished,  and  the  purchaser  takes  the  risk  of  the  loss,  if  the' 
property  be  destroyed  by  fire  or  otherwise  before  he  becomes  en- 
titled to  a  conveyance  of  the  title  and  possession  under  it  In  the 
Case  last  cited  the  purchaser  took  the  same  risk  after  he  purchased 
at  the  mortgage  dale,  and  the  personal  liability  of  the  assured  was 
extinguished  when  the  sale  was  made,  ^though,  as  in  the  sale  on 
elecution,  the  right  of  redemption  remained  in  the  assured,  as  well 
as  the  title,  until  the  time  arrived  when  the  purchaser  was  entitled" 
to-  his  deed.  ^ 

In  the  following  cases  it  is  held  that  executory  contracts  for  the^ 
sale  of  the  insured  property  do  not  avoid  the  policy  under  simila^ 
conditions:   PJimnix  Ins*  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9;  J/iow-' 
ters  V.  Ins.  Co.,  11  Barb.  624;  Clinton  v.  Ins.  Co.,  45  N.  Y.  464  j 
Phillips  V.  Ins.  Co.,  10  Cush:  350;  Aill  v*  C.  V.  MuL  Proiection 
Co.,  59  Penn.  St.  474;   Washington  Fire  Insurance  Co.  v.  Kelty^- 
32  Md.  421 ;  s.  c,  3  Am.   Bep.  149  ;  Jackson  v.  Ins.  Co.,  16  B.' 
Monr.  242;  Power  y.  Ins.  Co.,  19  La.  28;  Hutchinson  y.  WngJU, 
.25  Beav.  444.     The  last  case  was  a  marine  insurance,  and  before 
loss  the  assured  transferred  his  interest  to  a  third  person  by  an 
absolute  conveyance,  and  his  vendee  was  entered  as  owner  on  the 
register;  but  upon  the  trial  it  was  proved  that  the  transfer  was  in 
fact  a  mortgage.      The  defendant  insisted   that  the  policy  was 
avoided  under  two  provisions  of  the  association.   The  first  was  that 
if  the  ship  was  sold  the  risk  should  cease  from  the  date  of  the 
sale,  unless  notice  was  given  to  the  secretary.    No  notice  of  sale  or 
mortgage  either  was  given  to  the  secretary.     The  other  provision 
was,  '^that  no  vessel  which  is  mortgaged  shall  be  insured,  unless 
the  mortgagee  give  a  written  guaranty,"  etc.     No  such  guaranty 
had  been  given.    It  was  held  that  the  plaintiff  could  recover,  not- 
withstanding  the  form  of  his  conveyance,  upon  proof  that  it  was 
intended  as  a  mortgage  in  fact ;  and  second  that  the  mortgage 
given  after  the  insurance  was  not  a  violation  of  the  second  pro- 
vision. 

It  seems  to  us  that  the  words  used  in  the  condition  in  this  policy 
clearly  look  to  such  a  sale,  transfer  or  alienation  as  passes  the  title 
and  carries  with  it  the  right  of  possession.  Such  is  the  definition 
of  the  words  "sold,"  "transferred,"  "jilienated;"  and  if  they  are 
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made  to  inclade  a  sale  upon  execution^  it  is  by  giving  them  » 
meaning  which  they  do  not  ordinarily  receive. .  ThciMded  words, 
''change  in  the  title  or  possession/'  do  not  extend  the  meaning. 
It  is  the  title  to  the  estate  which  is  to  be  changed,  not  a  mere 
right  which  may  or  may  not  ripen  into  a  change  of  title.  If  the 
voids  *'  whether  by  le^  process  or  judicial  decree  "  were  omitted 
the  condition  would  read:  ''If  thie  property  be  dold  or  trandferred, 
or  any  alienation  or  change  takes  place  in  the  title  or  possession 
by  Tolnntaiy  transfer  or  conveyance. "  If  that  w§r9  th^  condition 
it  wonld  be  quite  clear  that  the  sale,  transfer,  alienation,  or  change 
of  title  wonld  not  include  a  mere  agreement  to  sell,  where  the 
kgal  title  still  remained  in  the  vendor,'  for  the  reason  that  such 
^reement  would  not  be  a  transfer  or  conveyance  of  such  property 
or  the  title,  unless  the  possession  were  transferred  in  tact  to  the 
purchaser. 

If  the  plaintiff  had  made  a  written  agreement  with  .his  judgment 
creditor  to  convey  the  title  to  him  in  satisfaction  of  his  debt,  or 
any  definite  part  thereof,  such  conveyance  to  be  made  one,  two,  or 
ten  years  after  the  date  of  the  contract,  unless  within  that  timcfi 
he  pud  the  amount  of  the  judgment^  or  such  part  of  it  as  was 
agreed  upon  with  interest,  the  plaintifF  to  have  the  right  of  pos-^ 
session,  occupation  and  use  of  the  premises  in  the  meantime,  the 
flame  as  if  no  such  contract  had  been  made,  it  seems  to  me  that  ' 
ander  all  the  authorities  such  agreement  would  not  have  been  a 
breach  of  this  condition.  It  would  not  have  been  a  sale,  transfer, 
alienation,  or  change  of  the  title  or  possession.  It  would  simply 
be  a  contract  to  make  a  sale,  transfer,  alienation  or  change  of 
title  in  the  future,  subject  to  a  condition  which  would  avoid  the 
contract  if  complied  with  by  the  plaintiff.  There  would  be  no 
present  change  of  title;  and  it  seems  clear  that  the  words  in  the 
policy  should  be  construed  to  mean  a  present  change,  and  not  a ' 
mere  agreement  for  a  change  in  the  future.  The  contract  above 
supposed  is  in  tact  the  contract  which  the  law  makes  for  the  parties 
upon  an  execution  sale  of  real  estate  under  the  laws  of  this  State. 

We  think  the  execution  sale  was  not  a  breach  of  the  conditioit 
in  the  policy.  ' 

Bp  tk$  Court* — ^The  judgment  of  the  Circuit  Court  is  affirmed 

Judgment  qfflrtnedr 


12  WISCONSIN, 


Borchmrdt  v.  WauBiiu  Boom  Company. 


BoECHABixr  v.  Wausau  Booh  Cohpaky. 

(MWi«.107.) 

WiOi&r  and  wilm^wwrm  ^^damoffe  by  boom  company. 

A  corporation,  aathorlsad  by  the  It^latnre  to  oonstract  a  boom  in  a  naTig»* 
ble  river,  is  not  liable  for  flowage  of  land  cauaed  by  an  extraordinary  fresliot^ 
not  reaaonably  to  have  been  anticipated  and  guarded  against,  although  to 
0ome  extent  occasioned  by  the  boom,  the  l>oom  having  lieen  properly  con- 
structed.* 

ACTION  of  damage  to  land  by  flowage.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

aUvertliorn  d  Hurley ,  for  appellant 

M.  M.  Charles  and  Finch  d  Barber,  for  respondent. 

Obton,  J.  This  action  is  brought  to  recoTer  damages  to  the 
premises  of  the  plaintiff  situated  abo?e  the  works  of  the  boom  com- 
pany on  the  Wisconsin  river^  by  flowage  caused  by  such  works.  The 
company  was  authorized  to  construct  and  maintain  such  works 
at  that  place,  and  in  such  manner,  by  a  charter  granted  by  the  1^- 
islature  of  this  State  by  chapter  45,  P.  &  L.  Laws  of  1871.  There 
was  eyidence  tending  to  show  that  in  ordinary  seasons  of  high 
water  said  premises  were  not  at  all  flowed,  and  that  the  great 
freshets,  which,  together  with  the  works  of  the  company  caused 
the  flowage  complained  of,  were  uncommon,  unusual  and  extraor 
dinary,  and  could  not  have  been  reasonably  contemplated,  antioi* 
pated  or  expected  at  the  time  such  works  were  constructed. 

In  Cohn  v.  Wnumu  Bootn  Co.,  47  Wis.  314,  it  was  held  that 
under  the  amendment  of  its  charter  by  chapter  256,  Laws  of  1873, 
this  company  was  a  quasi  public  corporation,  and  an  agent  of  the 
State  for  the  improvement  of  the  Wisconsin  river.  The  seventh  in- 
struction asked  by  the  appellant  was  as  follows:  ''  I  charge  you  that 
if  the  evidence  convinces  you  that  the  damages  claimed  were  only 
incidental  to  an  additional  rise  of  water  during  extraordinary 
freshets,  although  such  additional  rise  of  water  was  caused  by  the 
temporary  stoppage  of  logs  at  defendant's  works,  the  plaintiff  can- 

»  See  City  of  AOeoheny  t.  Zimmermaiu  95  Penn.  St.  287  ;  8.  o.,  40  Am.  Rep.  649 :  BUuA 
River  Improvement  Co. '».  La  Croeae  Booming  db  IVaiup.  Co.,  pntt. 
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Doi  reooYer  in  this  action.''  We  think  the  refusal  of  the  court  to 
gi^e  thiB  instroction  was  error.  It  was  contended  by  the  learned 
counsel  of  the  respondent  that  this  instruction  was  in  effect  given 
in  the  general  charge;  but  we  are  unable  to  find  any  part  of  the 
general  charge  containing  this  principle,  viz.:  that  for  damages 
occasioned  solely  by,  and  which  were  only  incidental  to,  an  addi- 
tional rise  of  water  in  the  riyer  during  extraordinary  freshets,  the 
company  is  not  liable,  notwithstanding  they  might  have  been  to 
some  extent  occasioned  by  its  works  being  in  the  river.  These 
works  were  lawfully  and  rightfully  in  the  stream,  and  the  company 
should  be  held  responsible  only  for  all  direct  and  proximate  con* 
sequences,  and  perhaps  for  such  consequences,  indirect  and  remote 
or  incidental,  as  might  have  been  reasonably  expected  to  follow  from 
their  construction  and  maintenance.  This  we  understand  to  be  the 
extent  of  the  rule;  and  injuries  incidental  only  to  natural  occurs 
rences  which  are  so  extraordinary,  unusual  and  uncommon  that  they 
could  not  have  been  reasonably  contemplated,  anticipated  or  ex- 
pected, are  damnum  absque  injuria.  In  application  to  this  case, 
the  doctrine  may  be  stated  that  this  company  would  be  liable  for  all 
damages  by  flowage  back  of  the  waters  of  the  riyer  occasioned  by 
their  works,  in  j31  such  conditions  of  the  river  as  might  have  been 
reasonably  anticipated  or  expected.  Such  conditions  would  be  not 
only  the  natural  rise  and  fall  of  the  waters  during  the  year,  but  also 
the  floods  and  freshets  which  occur  annually,  or  at  longer  periods 
or  intervals,  if  regularly,  and  which  from  having  been  known  to 
oocur  at  such  periods  or  intervals  might  be  reasonably  expected  to 
occur  again.  But  on  the  other  hand,  if  no  damages  whatever  re- 
sult from  these  works  during  the  ordinary  and  usual  fluctuations 
of  the  river,  and  the  damages  complained  of  resulted  from  a  flood 
which  to  the  same  extent  had  never  occurred  but  once  before,  so  far 
ts  known,  and  that  very  long  ago,  and  which  might  not  reasonably 
have  been  expected  to  occur  again,  and  which  was  so  unusual  or 
phenomenal  as  to  excite  wonder  or  surprise,  then  they  cannot  be  re- 
covered. It  is  of  course  very  difiScult  to  lay  down  any  certain  rule 
by  which  such  occurrences  are  to  be  deemed  to  be  so  extraordinary 
and  unusual  as  to  exempt  the  company  from  liability  for  their  con- 
sequences in  connection  with  their  works:  and  such  matter  may 
properly  be  left  to  the  judgment  of  the  jury,  under  an  instniction 
hj  the  court  in  which  this  principle  of  the  law  is  clearly  stated. 
'Hiis  principle  is  of  the  utmost  importance  to  the  existence  and 
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;parposes  of  corporations  which  are  created  to  build  and  ,maintai|i 
jwo^rks  of  internal  improvement,  in  part  for  the  public  benefit,  by 
{^he  investment  of  private  capital.  All  of  the  ordinary  and  natural 
consequences  of  their  works  may  well  have  been  contemplated  and 
expected,  and  their  ability  to  meet  such  consequences  and  compen- 
sate for  such  damages  as  would  be  likely  to  occur  may  be  ample  and 
constantly  maintained;  but  one  extraordinary  and  unforeseen  event 
happening  from  natural  causes,  against  which  no  provisions  or  pre- 
.cautions  are  or  could  be  made,  may  sweep  away  in  a  day  or  an  hour 
vnot  only  all  of  their  profits  but  their  capital,  and  bankrupt  and 
destroy  the  corporation  itself.  In  view  of  such  extraordinary  risks 
rand  hazards,  capital  would  not  be  likely  to  seek  such  an  investment^ 
^d  such  enterprises  of  great  public  importance  and  benefit  would 
:be.  avoided.  But  without  further  illustration  or  vindication  of  ihe 
principle,  we  think  there  was  evidence  in  this  case  from  which  the 
jury  might  have  found  such  facts  as  would  have  warranted  its  ap- 
plication, and  as  required  its  statement  as  a  matter  of  law  in  the 
instruction  asked.  This  doctrine  has  been  recognized  and  approved 
:and  clearly  stated  by  this  court,  as  well  as  by  other  courts,  wd  is 
made  ta  rest  upon  the  common  and  familiar  rule  of  damages,  that 
•only  such  can  be  recovered  as  do  naturally  and  would  ordinarily  fol- 
low from  and  are  proximate  to  the  cause,  or  such  as  might  haye 
been  contemplated,  anticipated  or  expected  to  result  from  such  a 
cause. 

In  Alexander  v.  City  of  Milwaukee,  16  Wis.  247,  this  principle 
was  not  involved,  and  the  city  was  held  exempt  from  liability  for 
the  flooding  of  the  plaintiff's  land  by  the  waves  of  the  lake  being 
driven  by  winds  from  the  east, but  which  would  not  have  submerged 
it  if  the  works  had  not  been  constructed,  on  the  ground  that  the 
works  were  built  in  a  lawful  and  discreet  manner  by  the  city,  wholly 
for  the  public  benefit,  and  in  the  precise  way  authorized  by  the  leg- 
islature. It  may  not  be  necessary  to  decide  the  question,  but  we 
are  inclined  to  think  that  a  corporation  such  as  this  is  defined  to  be 
in  Cohn  v.  Wausau  Boom  Co.,  supra,  as  quasi  public,  and  the  agent 
of  the  State  in  constructing  its  works  does  not  stand  upon  the 
same  footing  with  municipal  corporations  making  improvements 
for  the  public  benefit,  as  in  the  above  case.  The  principle  here  in- 
volved is  found  in  the  maxim,  causa  propinqua  nonremoiaspecialur, 
and  in  application  to  this  case  it  is  well  stated  in  the  text  of  AngeB 
on  Water  Courses,  §  349:  ''If  in  the  case  of  the  obstruction  of  a 
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public  riyer  it  appears  that  injury  resulting  therefrom  arose  from 
causes  which  might  have  been  foreseen,  such  as  ordinary  periodical 
freshets,  or  the  oollection  of  ice,  he  whose  superstructure  is  the  im- 
mediate cauae  of  the  mi3chief  is  liable  for  the  damag^.  On  the 
other  hand,  if  the  injury  is  occasioned  by  an  act  of  ProYidence, 
which  could  not  have  been  anticipated,  no  person  can  be  liable." 
This  is  the  head-note  to  the  case  of  Bell  y.  McClintoek,  9  Watt§, 
119,  closely  analogous  to  this  case  in  the  injury  of  the  lands  of  the 
pbiintiff  by  flowage  caused  by  the  works  of  the  defendant  across 
the  river, below.  The  injuries  complained  of  were  of  two  descrip- 
tions: those  which  arose  from  the  ordinary  freshets  which  were  of 
common  and  periodical  occurrence,  and  those  which  arose  from  the 
extraordinary  floods  of  two  certain  years.  The  court  below  ruled 
that  the  defendant  was  liable  for  all  damages  from  the  ordinary, 
common  and  expected  floods  of  the  season,  but  not  for  those  oc- 
casioned by  the  uncommon,  unexpected  and  extraordinary  floods. 
These  rulings  are  approved;  and  after  stating  the  true  rule  of  lia- 
bility for  the  ordinary  freshets  or  floods  which  might  have  been  ex- 
pected with  considerable  certainty  at  fixed  times  and  seasons,  it  is 
said  in  the  opinion:  ^^.But  when  the  injury  arises  from  some  cause 
oat  of  the  ordinary  course,  from  some  unusual  cause  —  as  for  in- 
stance, from  a  flood  or  fre^het  such  as  has  been  described  by  the 
witnesses, — the  owner  of  the  dam  is  not  liable.  It  is  damnum  aJh 
tque  injuria.  They  are  not  such  accidents  as  ordinary  foresight  wr 
prudence  could  guard  against." 

In  Sabine y.  Johnson.  35  Wis.  185,  "the  (Circuit)  court  was 
asked  to  instruct  the  jury,  that  in  determining  the  plaintifiTs  right 
to  reooTcr,  they  were  to  consider  the  increased  flowage  of  his  land 
at  an  ordinary  stage  of  water  only,  and  not  the  effects  of  freshets." 
The  court  refused  so  to  instruct,  and  this  court  affirmed  such  ruling 
oc  the  ground  that  the  instruction  "  does  not  limit  the  exemption 
from  liability  to  the  effects  of  those  unusual  and  extraordinary 
freshets  which  human  sagacity  cannot  foresee,  nor  experience  fore- 
tell;" and  cited  approvingly  the  above  text  from  Angell  on  Water- 
courses. 

In  Aden  v.  City  of  Chippewa  FaUe,  52  Wis.  430;  8.  c,  38  Am. 
Bep.  748,  the  liability  of  the  city  is  rested  on  its  negligence  in  not 
providing  means  for  carrying  off  the  water  in  times  of  heavy  rains 
in  connection  with  its  other  works,  and  not  on  the  ground  of  ex- 
emption of  municipal  corporations  from  liability  for  injuries  to 
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property  not  taken  or  directly  affected  by  works  of  improYement, 
as  in  Alexander  y.  Milwaukee,  supra;  and  this  court,  in  the  opin- 
ion of  the  present  chief  justice,  says :  '^  The  duty  of  proyiding 
against  an  extraordinary  rainfall  or  unusual  freshet,  such  as  does 
not  occur  but  once  in  a  series  of  years,  which  persons  of  ordinary 
prudence  would  not  think  of  guarding  against,  is  a  burden  which 
ought  not  to  be  imposed  upon  the  city/' 

In  Smith  r.  Agawam  Cafial  Co.,  2  Allen,  355,  it  was  admitted 
that  when  the  water  was  unafFected  by  ice  and  freshets  it  did  not 
in  any  manner  affect  the  plaintiff's  mills  aboYe,  and  that  on  such 
occasions  the  water  and  ice  set  back  upon  the  plaintiff's  premises; 
and  the  court  says:  '^  From  these  facts  it  is  a  necessary  consequence 
that  if  the  plaintiff  sustained  any  damage  by  the  rise  of  water,  it 
must  haye  been  owing  to  the  occurrence  of  freshets  and  extraordi- 
nary floods."  For  the  results  of  such  causes  the  defendants  were 
held  not  responsible.  The  principle  seems  to  be  properly  expressed, 
that  for  damages  arising  from  '^  forces  casual  and  extraordinary 
the  parties  constructing  such  works  in  or  across  riYers  are  not 
sponsible.  To  the  same  effect  are  Inhabitanin  of  China  y.  Souths 
taick,l2  Me.  238;  Monongahela  Navigation  Co.  y.  Coon,  6  Barr,  379; 
and  Mayor  y.  Bailey,  2  Den.  433. 

In  Cray  y.  Harris*,  107  Mass.  492 ;  8.  0.,  9  Am.  Bep.  61,  the 
CYidence  was  that  such  a  flood  had  occurred  once  or  twice  before, 
but  at  long  interYals,  and  the  court  below  directed  a  Yerdict  for  the 
defendant  on  the  ground  that  such  a  flood  could  not  haYe  been  reas- 
onably anticipated  as  a  matter  of  law.  This  ruling  was  reYcrsed 
because  the  question  was  one  of  fact  upon  the  eYidence5  and  should 
haYe  been  submitted  to  the  jury,  and  it  is  said  in  the  opinion:  **  It 
is  impossible  for  us  to  say  judicially,  upon  this  CYidence,  that  this 
was  so  great  a  freshet  that  the  defendant  was  not  bound  to  antici- 
pate and  proYide  against  it." 

This  principle  is  distinct  from  that  which  exempts  municipal  cor- 
porations from  liability  for  injuries  to  lands  not  taken  or  directly 
affected  by  works  of  improYement  constructed  solely  for  the  public 
benefit  according  to  law,  and  from  that  which  is  expressed  in  Pan- 
ton  Y.  Holland,  17  Johns.  92  (8  Am.  Dec.  360).  *'  that  a  possible 
damage  to  another  in  the  cautious  and  prudent  exercise  of  a  lawful 
right  is  not  to  be  regarded,  and  if  a  loss  is  the  consequence,  it  is 
damnum  absque  inpu'ia.** 

It  is  therefore  only  intended  to  be  decided  in  this  case,  that  as 
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there  was  eridence  tending  to  show  that  the  flood  and  freshet  which 
caused  the  damages  complained  of  was  so  unusual  and  extraordi  • 
naiy  that  the  plaintiffs  could  not  hare  anticipated  or  expected  it, 
sach  fact  should  have  been  submitted  to  the  jury  under  an  instruc- 
tion clearly  presenting  this  principle.  The  instruction  asked  is  not 
very  clearly  expressed  to  present  it,  but  its  meaning  is  sufficiently 
apparent,  and  we  think  the  Circuit  Court  ought  to  have  given  this 
instruction  as  asked,  or  one  more  clearly  expressing  the  principle 
intended. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re* 
nanded  for  a  new  trial  therein. 

Judgmeni  revened,  and  mw  trial  ordered. 


UaMDAUs  Y.   NOBTHWESTERF  TbLBGRAFH  OOMPAlTYc 

(M  Wis.  110.) 
MMiMM  —  deekuraHtm  cf  agent  <if  eorparaUan, 

iaadmteloii  bj  the  general  agent  of  a  telegraph  company,  of  its  liability  for 
an  aeddent  alleged  to  have  been  caosed  by  Ita  n^ligenee,  two  months  after 
the  accJdent,  Is  Incompetent.  * 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

L,  M.  Vilas,  for  appellant 

MeggeU  dt  Teail,  for  respondent. 

TatIiOB,  J.  This  action  was  brought  by  Thomas  E.  Bandall,  in 
his  life-time,  to  recover  damages  for  an  injury  occasioned,  as  he  al- 
leges, by  the  carelessness  and  negligence  of  the  appellant  company 
in  not  keeping  in  proper  repair  their  telegraph  line  in  the  county 
of  Chippewa.  The  complaint  avers  that  by  reason  of  such  care- 
kssness  and  negligence  the  wire  of  said  line  became  loosened  from 
the  poles  and  fell  across  a  public  highway  in  the  town  of  La 
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Fayette,  in  said  county ;  and  that  while  the  said  Bandall  was 
travelling  along  said  highway  with  his  horses  and  carriage  without 
any  fault  on  his  part,  his  carriage  became  entangled  in  the  wire 
which  had  so  fallen  across  said  highway,  and  was  overturned  and 
damaged,  his  horses  became  frightened  and  unmanageable,  and  he 
was  thrown  from  the  carriage,  and  waa  thereby  permanently  in- 
jured. The  complaint  also  alleges  that  the  appellant  company  had 
previous  to  the  accident  abandoned  the  use  of  said  telegraph  line, 
and  had  negligently  and  wrongfully  failed  to  remove  the  poles  and 
wire,  as  required  by  the  statutes  in  such  cases  provided.  The  an- 
swer denies  any  negligence  on  the  part  of  the  company,  and  alleges 
that;  the  injury  received  by  the  said  Bandall,  his  carriage  and  horses, 
was  caused  by  his  own  negligence  and  carelessness,  and  not  by  the 
carelessness  and  negligence  of  the  said  company,  its  agents  or  ena* 
ployees. 

[Omitting  an  obiter  consideration.] 

The  plaintiff  offered  in  evidence  the  following  telegram  from 
Mr.  Haskins,  the  superintendent  of  the  appellant  company,  viz. ; 

'^  To  Oen.  Oeorge  C.  Ointy :  Many  thanks  for  ywr  kind  words 
for  us  to  the  gentlemen  who  were  hurt  by  our  old  wire,  I  hoped 
to  be  with  you  to-morrow  and  see  them,  but  I  must  go  home.  Have 
them  make  a  bill  and  sent  me.  We  will  pay  any  reasonable  bill. 
My  instructions,  if  obeyed,  would  have  prevented  the  accident,  but 
the  repair-man  neglected  his  duty,  and  we  must  pay  the  penalty. 
Answer. 

[Signed]  "  0.  H.  Haskins,  Geti'l  SupL'' 

This  telegram  was  sent  October  20,  1879,  and  the  accident  took 
place  August  25,  1879.  . 

The  introduction  of  this  evidence  was  objected  to  by  the 
appellant  upon  two  grounds :  first,  because  it  was  '^  second- 
ary evidence,  and  not  the  original  dispatch  ; "  and.  second, 
because  it  was  "  i^icompetent,  irrelevant  and  immaterial.,"  The 
objections  were  overruled,  and  the  appellant  duly  excepted. 
It  is  clear  that  this  telegram  was  not  a  part  of  the  res  geafm, 
and  its  admission  as  original  evidence  against  the  defendant 
can  only  be  sustained  upon  the  ground  that  the  admission  of 
the  general  agent  or  superintendent  of  the  company  bound  the 
company.    In  the  absence  of  any  proof  showing  that  the  superin- 
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tendentwas  authorized  by  the  company  to  bind  it  by  his  admis 
donsy  we  do  not  think  the  court  was  justified  in  assuming  that  he 
had  such  power.  He  was  a  competent  witness  for  the  plaintiff,  and 
though  holding  a  high  position  as  an  agent  of  the  defendant,  he 
was  still  only  an  agent,  and  for  the  purpose  of  admitting  away  the 
rights  of  the  defendant  he  cannot  be  presumed  to  have  all  the  powers 
of  the  corporation. 

The  inadmissibility  of  this  evidence  is  fully  established  by  the 
following  cases  cited  by  the  learned  counsel  for  the  appellant,  and 
opon  weU-established  principles  of  law  :  Mil  d  Miss.  R.  R.  Co,  t. 
¥iniu^,  10  Wis.  388  ;  Belts  v.  Farmers'  L,  A  T.  Co.,  21  id.  80  ; 
LivexUy  y.  Lasaleile,  28  id.  38  ;  HazUton  y.  Union  Bank,  32  id.  34  ; 
Richards  t.  Ndyes,  44  id.  609 ;  Rounsavell  v.  Pease,  45  id.  506 ; 
instin  T.  Awffin,  id.  523  ;  Packet  Co.  v.  Clouffh,  20  Wall.  540 ; 
3  Whart  on  Ev.,  §§  1090,  1174-6  ;  2  Thomp.  on  Neg.  848,  note 
7.  These  cases  show  that  the  rank  or  station  of  the  person  making 
the  admission  does  not  affect  the  question  of  its  admissibility.  In 
BaxeVon  t.  Union  Bank  the  adniission  of  the  president  of  the  bank 
was  held  inadmissible.  In  Paclcet  Co.  y.  Clovgh  it  was  held  that 
the  admission  of  the  captain  of  the  boat  could  not  be  admitted. 
The  authority  to  make  the  admission  for  the  principal  or  corpo- 
ration is  not  to  be  inferred  from  the  position  or  rank  of  the  party 
making  the  same.  If  such  authority  is  alleged  to  exist,  it  must  be 
ihown  by  competent  proofs. 

[Omitting  other  matters.] 

Judgment  reversed  and  cause  remanthd. 


BiSRBACH  y.  Goodyear  Rubber  Cohpaky. 

(Si  WlB  206.) 
JBsidenee — profiis  of  bunnes$ — preponderance  of  teitnesses, 

hai  actioii  of  dama^a  for  pereonal  Injuries  incapacitating  tlie  plaintiff  from 
■tieodlog  to  Ilia  baainesia  as  a  inaoafaetarer,  eridence  of  the  average  profits 
of  soeb  baninesii  is  incompetent. 

hit  error  to  clianfe  tliit  if  witnesses  are  eqaallj  credible,  tlie  greater  num- 
ber are  entitled  to  the  greater  weiglit. 

ACTION  of  damages  for  personal  injuries  by  negligence.     The 
opinion  states  the  points.     The  plaintiff  had  judgment  below. 
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E.  P.  Stnithf  Naih.  Pereisa  fi  SanSf  and  J.  0.  Jmkins,  for 
appellant. 

Austin  it  RunJM,  for  respondent. 

Lton,  J.  Numerous  errors  are  alleged  on  behalf  of  the  defend* 
anty  but  the  conclusion  we  have  reached  upon  two  of  them  ren- 
ders it  unnecessary  to  pass  upon  the  others. 

1.  On  the  trial,  the  jdaintiff  testified  in  his  own  behalf  that  when 
injured  his  business  was  the  manufacturing  of  machines  for  cleaning 
feathers,  and  another  article  known  as  the  Bierbach  wagon  patent » 
and  that  he  continued  in  such  business  for  several  months  after  he 
was  injured,  when  he  sold  out  and  gave  it  up.  He  also  testified  in 
his  own  behalf,  under  objection,  that  his  a?erage  business  was 
worth  from  $75  to  $100  per  month,  and  that  he  gave  it  up  because 
on  account  of  his  injuries  he  was  unable  to  attend  to  it.  To  the 
question  :  '^  After  you  were  injured,  did  you  carry  on  your  business 
for  any  length  of  time  ?"  put  to  him  by  his  counsel,  he  answered, 
^*  Yes,  sir ;  I  carried  it  on,  but  I  did  not  attend  to  it  but  a  few 
months.  I  got  negligent  and  didn't  care,  I  was  in  such  a  con- 
dition. But  when  orders  came,  my  man  would  attend  to  them.'* 
As  a  basis  for  the  assessment  of  damages,  proof  of  the  average  value 
of  the  plaintiff's  business  while  he  carried  it  on  was  clearly  incom- 
petent. It  could  only  be  used  to  enable  the  jury  to  estimate  there- 
from what  the  future  profits  would  have  been  had  the  plaintiff  not 
been  injured,  and  had  he  continued  in  the  business.  Such  a  basi.s 
for  the  estimate  of  the  future  profits  of  the  business  in  which  the* 
plaintiff  was  engaged  is  altogether  too  uncertain  to  furnish  a  safe* 
guide  for  the  verdict  of  a  jury. 

In  Maaterion  v.  Mount  Vernon,  58  N.  Y.  391,  the  plaintiff  sued 
a  municipal  corporation  to  recover  damages  for  personal  injuries 
caused  by  a  defective  highway.  It  appeared  that  the  plaintiff  and 
his  partner  were  importers  and  dealers  in  teas,  and  had  been  for 
many  years.  The  plaintiff  made  the  purchases,  which  required  a 
high  degree  of  skill.  He  possessed  the  requisite  skill.  Their  busi- 
ness was  extensive,  but  there  was  a  great  falling  off  in  it  because 
the  plaintiff  was  unable,  by  reason  of  the  injuries  complained  of, 
to  make  the  purchases.  Judgment  for  the  plaintiff  was  reversed 
because  the  trial  court  permitted  the  plaintiff,  testifying  in  his  own 
behalf,  to  answer  this  question  :   **  About  what  have  been  your 
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profits,  year  by  year,  in  that  business  ?"  After  referring  to  seyeral 
eases,  and  among  them  to  the  cases  of  Nebraska  City  y.  Campbell,  3 
Bhck,  590,  and  Wade  t.  Leroy,  20  How.  34,  in  which  it  was  held 
oompeient  for  a  physician  in  an  action  for  personal  injuries  to  prove 
the  extent  of  his  practice,  the  court  proceeds  to  say  :  ^ '  In  none  of 
these  cases  is  any  intimation  given  that  proof  may  be  given  as  to 
the  uncertain  future  profits  of  commercial  business,  or  that  the 
amount  of  past  profits  derived  therefrom  may  be  shown  to  enable 
the  jury  to  conjecture  what  the  future  might  probably  be.  These 
inofits  depend  upon  too  many  contingencies,  and  are  altogether 
too  unoertain  to  furnish  a  safe  guide  in  fixing  the  amount  of  dam* 
ages.  ^  ^  *  The  plaintiff  had  the  right  to  prove  the  business  in 
which  he  was  engaged,  its  extent,  and  the  particular  part  trans- 
acted by  him,  and  if  he  could,  the  compensation  usually  paid  to 
penons  doing  such  business  for  others.  These  circumstances  the 
jniy  have  a  right  to  consider  in  fixing  the  value  of  his  time.  But 
thi^  ought  not  to  be  permitted  to  speculate  as  to  the  uncertain 
profits  of  commercial  ventures  in  which  the  plaintiff,  if  uninjured, 
would  have  been  engaged. '^ 

The  f orqpoing  remarks  apply  with  equal  force  to  this  case,  and  it 
is  believed  that  they  contain  a  sound  exposition  of  the  law  of  evi- 
dence applicable  to  it  Substantially  the  same  principle  was  ap- 
plied fay  this  court  in  Blair  v.  Mil.  dt  Pr.  du  C.  Railroad  Co.,  20 
Wis.  362b  Indeed  the  testimony,  the  admission  of  which  worked  a 
reversal  of  the  judgment  in  that  case,  was  more  direct  and  specific, 
and  hence  less  objectionable,  than  that  admitted  in  the  present 
ease.  There  the  testimony  was  confined  to  the  damages  sustained 
by  the  plaintiff's  firm  by  reason  of  the  inability  of  the  plaintiff  to 
give  his  personal  attention  to  the  business,  while  here  the  testimony 
goes  to  the  value  of  the  whole  business,  when  it  is  apparent  that 
the  plaintiff  might  have  continued  the  business  by  employing  proper 
agents  to  cany  it  on,  notwithstanding  his  injuries.  See  also  Lin" 
cola  V.  Railroad  Ch,,  23  Wend.  425. 

We  conclude  that  it  was  error  to  permit  the  plaintiff  to  give  tes- 
timony of  the  value  of  his  business  when  he  carried  it  on.  In  view 
of  the  large  damages  awarded  by  the  jury,  it  is  fair  to  presume  that 
such  testimony  materially  enhanced  the  damages.  It  is  clear  that 
it  may  have  done  so.  Hence,  the  error  is  material,  and  fatal  to 
toe  judgment. 

[Omitting  a  point  of  pleading.] 
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2.  The  court  instructing  the  jury  as  to  the  rules  of  detenain- 
ing  the  relative  weight  of  conflicting  testimony,  used  this  lan- 
guage :  '^  Of  course,  if  the  witnesses  are  equally  credible,  and  they 
so  present  themsel?es  to  the  mind  of  the  jury,  then  the  greats 
number  of  witnesses  on  one  side  or  the  other  would  be  entitled  ta 
the  greater  weight.''  We  think  the  instruction  was  en*oneoa& 
It  laid  down  an  arbitrary  rule  for  determining  which  way  the 
evidence  preponderated  where  there  was  a  conflict  of  testimony. 
That  is  to  say,  the  witnesses  being  equally  credible,  disputed 
propositions  of  fact  should  be  determined  by  a  count  of  the  wit- 
nesses and  an  application  of  the  majority  rule.  We  are  not  aware 
of  the  existence  of  any  such  rule  of  evidence.  Indeed,  in  Van 
Doran  v.  Armstrong ^  28  Wis.  236,  this  court  substantially  held 
that  there  is  no  such  rule,  but  that  the  jury  are  free  to  believe 
the  minority  of  the  witnesses,  and  a  verdict  based  upon  the  testi- 
mony of  such  minority  will  not  be  disturbed  because  opposed  to 
the  testimony  of  the  majority.  The  jury  alone  are  to  determine 
not  only  the  credibility  of  the  witnesses,  but  also  the  weight  which 
should  be  given  to  the  testimony  of  each.  The  above  instruction 
invaded  the  province  of  the  jury  in  that  respect,  and  was  an 
unwarrantable  interference  with  their  peculiar  and  exclusive  func- 
tions. 

There  is  another  fatal  objection  to  the  instruction.  It  ignores 
every  condition  but  that  of  credibility,  whereas  there  are  other 
conditions  which  should  be  considered  in  framing  a  rule  on  that 
subject.  It  makes  no  distinction  between  the  relative  weight  of 
positive  and  negative  testimony — a  distinction  well  established  in 
the  law  (3  Greenl.  Ev.,  §  375 ;  Ralph  v.  Railway  Co.,  32  Wis. 
177  ;  s.  c,  14  Am.  Rep.  725)  ;  and  it  takes  no  account  (in  terms, 
at  least)  of  the  possible  fact  that  some  of  the  witnesses  may  have 
had  better  facilities  for  knowing  the  facts  than  others,  or  remem- 
bered them  more  distinctly.  The  jury  may  well  have  understood 
the  word  "credible"  to  refer  only  to  the  integrity  of  the  witnesses. 
But  the  most  serious  objection  to  the  instruction  is  the  one  first 
above  indicated,  to  wit,  that  it  invaded  the  province  of  the  jury, 
and  sought  to  bind  them  by  a  rule  unknown  in  the  law.  This 
error  was  also  material,  and  may  have  prejudiced  the  defendants 
There  was  conflicting  testimony  on  material  propositions  of  fact, 
and  some  of  the  testimony  hostile  to  the  defendant's  theory  of  the 
case  was  negative  in  its  character.     Besides,  some  of  the  witaiesses 
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had  better  means  of  knowing  the  facts  to  which  they  testified,  than 

some  of  the  opposing  witnesses  who  testified  in  rehition  to  the  same 

facts. 

Because  of  the  two  errors  above  indicated,  the  judgment  of  the 

Coonty  Court  must  be  reversed,  and  the  cause  remanded  for  a  new 

trial 

Bu  iie  Qmri. — So  ordered* 
^  Judgmeni  r^ner^ 
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(54  Wis.  m.) 
Carritr — rmSnad  eompatif  —  tiap'4n&r  tiekeU — ^eeUonfcr  non^papfMnt. 

A  ngalatioD  of  a  lailroad  oompanj,  requirinii^  pasBengen  desiring  to  stop 

over  between  the  starting  point  and  the  d<n»tination  to  procure  stopover 

tlck«*ts,  is  reasonable. 
If  a  psssenger  asks  a  oond actor  for  a  stopover  ticket,  and  bj  his  mistake 

reoeiTes  only  a  trip  ch«^k,  the  second  conductor  may  lawfully  eject  him 

lor  non-pay memt  of  additional  Aire. 

ACTION  for  illegal  ejection  from  a  railway  train.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  beloWr 

Ooitrittf  Gary  A  Ilanton,  for  appellant. 

£  P.  Smith  and  Nath.  PereUs  d  Sons,  for  respondent. 

Goi^  G.  J*  It  is  an  admitted  fact  that  the  plaintiff  purchased 
a  ticket  at  Marion  for  transportation  over  the  defendant's  road  to 
Oshkoshy  and  took  the  train  at  the  former  place.  For  the  purposes 
of  this  appeal,  it  is  assumed  that  he  delivered  that  ticket  to  the 
first  conductor.  Sherman,  and  asked  for  a  stop-over  ticket  at  Clinton- 
viiie,  an  intermediate  station,  and  that  through  the  fault  or  mistake 
of  tlie  conductor  he  received  a  trip  or  train  check  instead  of  a  stop- 
over ticket,  which  he  asked  for,  and  which  the  conductor  undertook 
to  give  him.  It  may  further  be  assumed  that  he  was  not  bound  to 
read  the  check,  and  was  guilty  of  no  negligence  in  not  reading  it 
(though  it  would  certainly  have  notified  him  that  it  only  entitled 
him  to  ride  on  that  train),  and  then  calling  the  attention  of  the 
conductor  to  the  mistake  he  had  made. 
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These  facta  being  assumed  in  the  plaintiff's  favor,  we  may  farther 
assame  that  his  acconnt  of  the  circumstances  attending  his  ejection, 
from  the  train  is,  in  the  main,  correct  He  says,  in  substance,  that 
the  next  morning,  when  he  took  another  train  at  GlintonTille, 
under  chaige  of  another  conductor,  when  asked  for  his  ticket,  he 
presented  the  check  which  Sherman  had  given  him.  The  second 
conductor  properly  told  him  that  he  could  not  ride  on  his  train  on 
that  check ;  that  it  was  only  good  with  Sherman ;  and  that  he  must 
either  pay  his  fare  to  Oshkosh  or  leave  the  train.  This  was  said  to 
the  plaintiff  while  upon^  the  c^rs  at  Clintonville,  before  the  train 
started,  and  while  he  had  ample  opportunity  to  leave  the  train. 
Indeed,  the  plaintiff  testified  that  this  same  conversation  was  re- 
peated before  the  train  started  from  ClintonviUe,  the  conductor  all 
the  time  telling  him  that  the  check  gave  him  no  right  to  ride  on 
his  train,  and  that  he  must  either  pay  his  fare  or  leave  the  train, 
while  he  asserted  his  right  to  go  on  that  train,  because  he  had  once 
paid  his  fare.  Thus  the  matter  stood  when  the  train  left  Clinton- 
ville, the  plaintiff  remaining  on  the  cars ;  and  as  the  train  ap* 
preached  the  next  station,  upon  his  fare  being  again  demanded  by 
the  conductor,  and  refused,  he  was  forcibly  ejected  from  the  train 
at  the  Bear  Creek  station,  more  than  six  miles  from  ClintonviUe 
He  was  left  at  the  station  at  about  3  :  30  o'clock  in  the  morning  on 
the  28th  of  October ;  the  depot  was  closed,  and  he  was  unable  to 
obtain  shelter ;  he  was  exposed  to  cold,  damp  winds,  contracted  a 
violent  cold,  and  became  sick.  This  exposure  and  sickness,  resulting 
from  being  ejected  from  the  train  at  the  time  and  in  the  manner  he 
was,  constituted  his  principal  claim  for  damages. 

On  the  question  of  damages  the  learned  County  Court  charged 
the  jury,  that  if  they  found  the  facts  relating  to  the  purchase  and 
surrender  of  the  ticket  by  the  plaintiff,  and  his  expulsion  from  the 
train,  to  be  as  detailed  by  the  plaintiff's  witness,  then  the  plaintiff 
was  entitled  to  recover  full  compensatoiy  damages  for  the  defend- 
ant's acts ;  that  in  assessing  such  damages  the  plaintiff  was  entitled 
to  recover  not  only  for  the  mere  pecuniary  loss  and  expense,  loss  of 
time,  and  inability  to  attend  to  his  business,  directly  resulting 
trom  said  acts,  but  also  for  bodily  suffering,  mental  pain  and  dis- 
quietude, and  the  sense  of  injury  and  humiliation  felt  from  the 
indignity  inflicted  in  being  so  unjustly  expelled  from  the  cars ;  that 
this  would  include  all  bodily  ailments,  lameness,  suffering  and  fatigue 
resulting  from  his  being  so  ejected,  or  from  the  exposure  of  the 
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weather  in  the  night ;  that  in  considering  the  question  of  damages 
the  jiuy  might  take  into  account  the  manner  and  time  of  the 
phuntiff  being  ejected  from  the  cars,  the  situation  and  surround- 
ings of  the  place  where  he  was  so  ejected,  and  all  circumstances 
which  had  been  shown  going  to  aggravate  the  injury,  and  assess 
full  damages  therefor. 

This  IS  the  substance  of  the  charge  on  the  question  of  damages, 
and  it  manifestly  goes  upon  the  hypothesis  that  the  plaintiff  had  a 
right  to  ride  upon  the  train  on  the  facts  detailed  by  him,  and  that 
his  expulsion  therefrom  was  unlawful.  In  this  yiew  we  think  the 
learned  County  Court  erred.  The  learned  counsel  for  the  defendant 
insists  that  no  claim  for  any  damages  whatever  was  shown  or  es- 
tablished. He  says  the  ticket  first  bought  was  for  a  continuous 
passage  from  Marion  to  Oshkosh,  and  that  as  the  plaintiff  volun- 
tarily left  the  train  at  Clintonville,  the  company  was  under  no 
obligation  to  give  him  a  stop-over  check  or  transport  him  on  another 
train.  But  the  conductor,  Sherman,  testified  that  he  was  accus- 
tomed to  give  these  stop-over  checks  when  requested  by  passengers, 
and  he  was  doubtless  authorized  to  give  them.  The  reason  why  he 
did  not  give  one  to  the  plaintiff  when  betook  up  his  through  ticket, 
he  says,  was  because  the  plaintiff  did  not  ask  for  one,  being  then 
jucertain  whether  he  would  stop  at  Clintonville  or  not;  consequently 
he  gave  him  a  trip  or  train  check  only.  This  was  Sherman's  under- 
standing in  the  matter,  and  a  stop-over  check  was  not  given  because 
it  was  not  asked  for,  and  not  for  the  reason  that  it  was  unusual  to 
give  them.  Without  attempting  to  settle  the  conflict  in  the  testimony 
apon  this  point,  we  assume  that  a  stop-over  check  was  asked  for  by 
the  plaintiff  when  he  surrendered  his  ticket,  and  that  it  was  the 
conductor's  fault  that  he  did  not  receive  one.  Then  the  question 
arises,  was  the  plaintiff  entitled  to  ride  on  a  subsequent  train,  not 
having  a  proper  stop-over  check,  or  was  the  second  conductor  justi- 
fied under  the  circumstances  in  putting  him  off  the  train  when  he 
refused  to  pay  his  fare  ?  The  court  below  held  that  a  rule  or  regu- 
lation of  a  railway  company  requiring  passengers  who  ride  upon  its 
trains  to  procure  from  the  conductor,  or  person  in  charge  of  the 
train,  a  stop-over  check  if  they  desire  to  stop  before  concluding 
their  journey  or  before  reaching  the  point  to  which  they  have  pur- 
chased a  ticket,  is  a  reasonable  rule  and  binding  on  passengers  riding 
on  its  trains.  The  correctness  of  this  proposition  is  hardly  debata- 
ble. Now  it  is  practically  conceded  that  the  defendant  company 
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had  such  a  rale  or  regulation  for  the  guidance  of  its  conductors. 
If  it  hady  it  would  necessarily  follow  that  it  was  the  clear  duty  of 
the  second  conductor  to  obey  and  enforce  the  rule  or  regulation. 
Consequently  he  was  perfectly  justifiable  in  ejecting  the  plaintifF 
from  his  train  when  plaintiff  had  no  proper  voucher^  produced  no 
sufiScient  evidence  of  his  right  to  ride  thereon  and  refused  to  pay 
fare^  and  he  himself  was  ignorant  of  the  transaction  between  the 
plaintiff  and  the  conductor  Sherman.  It  seems  to  us  there  was  no 
other  course  for  him  to  pursue  under  the  rules  of  the  company,  for 
he  was  certainly  not  bound  to  take  the  plaintiff's  word  that  he  had 
paid  his  fare,  and  that  Sherman  had  made  a  mistake  in  not  giving 
him  a  stop-over  check. 

It  is  apparent  that  the  right  of  the  plaintiff  to  ride  on  the  train 
without  a  proper  voucher,  and  the  right  of  the  second  conductor  to 
eject  him  for  want  of  said  voucher,  were  inconsistent  rights,  which 
could  not  co-exist  at  the  same  time.  Therefore  under  the  rule  of 
the  company  the  second  conductor  was  clearly  authorized  and  re* 
quired  to  put  the  plaintiff  off  his  train  when  he  refused  to  pay  fare, 
using  no  more  violence  than  was  necessary  to  accomplish  his  object; 
for  the  plaintiff  had  no  right  to  remain  on  the  train  without  a 
proper  voucher,  or  producing  some  evidence  showing  he  was  en- 
titled to  carriage  on  that  train  without  paying  additional  fare. 
Suppose  the  plaintiff  had  received  from  Sherman,  when  he  sur- 
rendered his  ticket,  the  proper  stop-over  check,  but  had  lost  it  be- 
fore he  took  the  subsequent  train;  could  he  have  insisted  in  that 
case  upon  riding  on  a  train  with  another  conductor  without  paying 
fare  ?  It  seems  to  us  he  could  not.  It  would  be  the  duty  of  the 
second  conductor,  in  the  case  supposed,  on  his  refusing  to  pay  faro, 
to  eject  him  from  the  train  at  some  usual  stopping  place,  using  no 
unnecessary  force.  So  here  the  plaintiff  was  not  entitled,  upon 
any  thing  he  showed  the  second  conductor,  to  ride  on  his  train. 
That  conductor  therefore  had  the  lawful  right  to  eject  him  from 
it;  nay,  he  was  bound  to  do  so  in  obedience  to  the  reasonable  rules 
of  the  company,  which  required  a  passenger  to  obtain  from  his  con- 
ductor a  stop-over  check  when  he  desired  to  stop  before  reaching 
the  place  to  which  he  had  purchased  a  ticket;  and  the  mistake  or 
fault  of  the  conductor  in  not  giving  him  on  request  such  a  check 
would  not  give  him  a  lawful  right  to  ride  on  the  second  train, 
though  he  might  recover  damages  against  the  company  for  the 
wrongful  act  of  the  first  conductor.     Tiftomend  v.  N.  Y.  C.  <£  H. 
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R.  HaUrwui,  56  N.  Y.  295;  s.  c,  15  Am.  Bep.  419;  Chicago,  eic. 
Railroad  Co.  y.  Oriffiuy  68  111.  499. 

The  case  of  Townwad  v.  liailroady  supra,  is  qaite  in  point  on 
the  qaestion  we  are  considering.  There  the  plaintiff  purchased  a 
ticket  at  Sing  Sing  station  for  Bhinebeck^  but  took  a  train  going 
DO  farther  north  than  Poaghkeepsie.  The  conductor  on  the  train 
jailed  for  tickets,  and  the  plaintiff  handed  him  his  ticket^  receiv- 
ing hack  no  check  or  other  eyidence  showing  a  right  to  a  passage  on 
any  other  train  of  the  defendant;  nor  did  the  plaintiff  ask  for  a 
letom  of  his  ticket,  or  for  any  such  evidence.  He  left  the  train  at 
Poaghkeepsie,  where  it  stopped,  and  waited  until  another  train 
arrived  from  New  York  going  to  Albany,  which  he  took.  After 
the  train  started  *^  the  conductor  called  upon  him  for  his  ticket,  in 
^epiy  to  which  the  plaintiff  told  him  that  he  had  purchased  a 
ticket  from  Sing  Sing  to  Rhinebeck,  which  the  conductor  of  the 
other  train  had  not  given  back  to  him.  Some  of  the  passengers 
told  the  conductor  that  the  plaintiff  had  such  a  ticket.  The  con- 
dactor  told  the  plaintiff  that  it  was  his  duty,  in  case  he  had  no 
ticket,  to  collect  the  fare,  and  that  the  other  conductor  would 
make  it  right  with  him.  The  plaintiff  refused  to  pay  fare,  and  the 
conductor  told  him  he  must  leave  the  train.  This  the  plaintiff  re- 
fused to  do,  insisting  upon  his  right  to  a  passage  to  Rhinebeck  upon 
the  ticket  which  the  conductor  of  the  other  train  had  taken.  Upon 
the  arrival  of  the  train  at  Staatsburg,  a  regular  station,  the  plaint- 
iff still  refusing  to  pay  fare  or  to  leave  the  train  upon  request,  was 
taken  hold  of,  and  such  torce  used  as  was  necessary  to  overcome  his 
resistance,  and  ejected  from  the  car."  The  court  held  that  he  was 
lawfully  put  off  the  train,  notwithstanding  the  wrongful  act  of  the 
previona  conductor  in  taking  his  ticket.  The  case  is  well  consid- 
ered, and  the  opinion  of  Judge  Orover  is  very  instructive.  Sub- 
stantially the  same  doctrine  as  to  the  rights  and  duties  of  passen- 
gers and  carriers  is  laid  down  in  Shelion  v.  Railway  Co.y  20  Ohio 
St.  214;  Downs  v.  Railroad  Co.,  36  Conn.  287;  s.  c,  4  Am.  Rep. 
77;  and  McClure  v.  Railroad  Co,,  34  Md.  532;  s.  c,  6  Am.  Rep. 
345.  The  cases  of  Toledo,  W,  £  W,  Railway  Co.  v.  McDonough, 
53  Ind.  289;  DunJuim  v.  Railway  Co.,  63  Me.  298;  s.  c,  18  Am. 
Bep.  220;  Palmer  v.  Railroad,  3  Rich.  580;  Hamilton  v.  Railroad 
Ok,  53  N.  Y.  25;  and  English  v.  Canal  Co.,  ^%  id.  454;  s.  c,  23 
Am.  Bep.  69,  are  clearly  distinguishable  from  the  case  before  us. 

Patting   the   plaintiff    off    the    train    then    at    Bear    Greek 
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station  was  not  an  unlawful  act.  It  was  what  the  second 
conductor  was  bound  to  do  in  the  discharge  of  his  duty  to  the 
company.  It  is  true,  as  a  consequence  of  being  ejected  at  that 
place  at  that  time  in  the  night  he  contracted  a  yiolent  cold  and 
became  sick.  But  this  exposure  he  really  brought  upon  himself 
by  his  own  conduct.  Why  then  should  he  complain  about  it  ?  He 
was  distinctly  told  at  Clintonville  that  he  could  not  ride  on  the 
train  unless  he  paid  his  fare.  He  bad  an  ample  opportunity  to 
leave  the  train  at  that  place.  But  he  persistently  refused  either  to 
leave  the  train  or  pay  his  fare,  preferring  to  take  his  chances  upon 
being  put  off  at  some  subsequent  station.  He  was  told  by  the  con- 
ductor that  he  would  be  put  ofF  at  the  next  station  unless  he  paid 
his  fare.  He  might  not  have  been  familiar  with  the  surroundings 
at  Bear  Greek  station,  but  he  certainly  knew  he  would  be  put  off, 
probably  in  the  night  time.  The  weather  was  cold,  and  he  was 
liable  to  be  exposed  on  leaving  the  train.  All  these  things  he  knew 
or  should  have  known,  but  he  chose  to  remain  on  the  train  and 
abide  the  consequences.  Under  the  circumstances  he  ought  not  to 
recover  damages  for  any  exposure  or  sickness  which  he  brought  upon 
himself  by  his  own  foolish  and  perverse  conduct.  For  as  we  have 
said  he  was  not  entitled  to  a  passage  on  that  train,  and  was  right- 
fully removed  therefrom. 

We  are  not  called  upon  on  this  appeal  to  determine  definitely 
what  damages  the  plaintiff  is  entitled  to  recover  for  the  wrongful 
act  of  the  first  conductor.  It  wiU  be  time  to  consider  that  ques- 
tion when  it  shall  properly  arise.  We  now  only  intend  to  decide 
that  the  charge  of  the  County  Court  before  referred  to,  which  di- 
rected the  jury,  in  the  event  they  found  in  favor  of  the  plaintiff, 
that  they  should  assess  damages  for  injuries  arising  from  sickness, 
exposure  or  bodily  suffering,  which  resulted  from  his  being  justly 
expelled  from  the  train  at  Bear  Creek  station,  was  erroneous.  For 
the  reasons  given  the  plaintiff  was  not  entitled  to  recover  any  dam- 
ages on  that  ground.  The  other  exceptions  taken  to  instructions 
given,  or  refusals  to  give  instructions,  need  not  be  considered. 

By  the  Court — The  judgment  of  the  County  Court  is  reversed, 
ftnd  a  new  trial  ordered. 

Judgmmt  rev9r9$d. 
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^ten  a  IwOdliig  eontnel  prorides  for  tbe  aceeptanoe  of  the  loehitoet,  •Ti- 
ts admlaidble  to  ihoir  that  he  aeted  coUuslTelj  aod  in  bed  felth. 


ACTION  for  balance  on  a  building  contract,  which  provided  for 
the  acceptance  of  the  work  by  the  architect,  Davelaar.  The 
inswer  alleged  that  the  work  was  onskillfally  done,  and  improper 
materials  were  nsed  to  his  knowledge,  and  that  his  acceptance  was 
eollnsive  and  frandolent.  Evidence  to  this  effect  was  excluded* 
The  plaintiff  had  judgment  below. 


Om.  B.  Gcodtain,  for  appellant. 
ilifs/ti»  S  KutMly  for  respondent 

Taylor,  J.  The  material  questions  to  be  determined  upon  this 
qypeal  are,  first,  whether  under  the  contract  in  the  absence  of  any 
proof  of  fraud,  mistake  or  unfair  dealing  on  the  part  of  the  archi- 
tect, Davelaar,  his  acceptance  of  the  work  as  completed  in  accord- 
ance with  the  terms  of  the  contract  would  bind  the  defendant;  and 
second,  whether  the  answer  sets  up  facts  which  would  entitle  the 
defendant  to  show  that  although  there  had  been  an  acceptance  of 
the  work  by  the  architect,  such  acceptance  was  not  in  good  faith, 
bat  in  fraud  of  the  defendant's  rights. 

[Omitting  the  first  question.] 

Upon  the  second  point  we  are  all  of  the  opinion  that  the  mattert 
let  out  in  the  answer  were  sufficient  to  authorize  the  defendant  to 
ihow  there  had  been  either  fraud,  collusion  or  bad  faith  on  the 
part  of  the  architect  in  accepting  the  work ;  and  that  if  he  had 
been  able  to  establish  by  his  evidence  the  facts  set  out  in  his 
answer,  such  evidence  would  have  tended  to  establish  at  least  bad 
fadth  on  the  part  of  the  architecfc,  and  so  would  have  avoided  the 
conclusive  effect  of  his  acceptance  of  the  work.  If  the  defendant 
could  have  shown  by  his  evidence  that  the  plaintiff  put  rotten 
materials  in  the  fioors  and  roof  of  said  building,  where  the  con- 
tract required  him  to  put  in  good,  sound  timber  and  materials,  oi 
that  he  had  done  other  things  alleged  in  the  answer  in  direct  con- 
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travention  of  the  requirements  of  the  contract,  and  that  notwith- 
standing such  facts  the  architect  had  accepted  the  work,  after  being 
informed  of  the  facts  by  the  defendant,  and  against  his  objection; 
it  seems  to  us  that  it  would  be  competent  evidence  to  go  to  the 
jury  on  the  question  of  the  bad  faith  of  the  architect  in  accepting 
the  same. 

In  the  case  of  Hudson  v.  McCartney y  33  Wis.  331,  the  late  Chiet 
Justice  Dixon  says:  ''Neither  do  we  think  the  case  was  one  where 
the  jury  should  have  been  permitted  to  go  into  eridence  of  the 
manner  in  which  the  work  was  executed,  for  the  purpose  of  im- 
peaching the  decision  of  the  superintendent;"  but  he  adds:  ^' If 
fraud  in  the  arbiter  can  ever  be  established  by  proof  that  he  refused 
to  certify  the  execution  of  the  work  when  the  same  had  been  duly 
and  properly  performed,  it  can  only  be  in  those  cases  where  the  re- 
fusal is  shown  to  have  been  grossly  and  palpably  perverse,  oppress- 
ive and  unjust  —  so  much  so  that  the  inference  of  bad  faith  and 
dishonesty  would  at  once  arise  when  the  facts  are  known."  The 
evidence  offered  by  the  defendant  in  this  case  if  given  would  have 
tended  to  prove  such  a  state  of  facts  as  would  at  least 'have  justified 
an  inference  of  bad  faith  on  the  part  of  the  architect  in  accepting 
the  work.  Knowingly  accepting  unsound  and  rotten  materials, 
where  the  contract  called  for  sound  materials,  would  certainly  tend 
to  prove  bad  faith;  and  if  the  evidence  had  shown  that  he  had  per- 
ihitted  large  quantities  of  such  material  to  be  used,  when  the  con- 
iract  called  for  sound  and  perfect  materials,  it  would  be  almost 
conclusive  evidence  of  that  fact.  Proof  that  a  few  pieces  of  im- 
perfect material  had  been  used,  or  that  in  some  slight  matters  the 
workmanship  had  not  been  in  strict  accordance  with  the  terms  of 
the  contract  and  specifications  would  not  be  sufficient  to  avoid  the 
acceptance  of  the  work  by  the  architect,  nor  establish  bad  faith  op 
his  part;  but  it  seems  to  us  if  the  defendant  had  proved  all  the 
matters  set  out  in  his  answer  to  their  full  extent  it  would  have 
shown  such  a  want  of  faithfulness  on  the  part  of  the  architect  as 
should  render  his  acts  ineffectual  to  bind  the  defendant.  We  think 
the  court  erred  in  excluding  the  evidence  offered  by  the  defendant, 
ind  for  that  error  the  judgment  must  be  reversed. 

Bfi  flie  Oonrf. — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgment 
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MuUr  and  mrvant — negUgenee  —  railroad  receiving  unaafe  carflvm  another, 

A  imilroMd  eompany,  reopiving  a  loaded  ear  from  another  companj  to  be  ran 
orer  its  road,  in  DQt  bound  to  tent  the  Mfety  of  tho  car  for  its  servants,  but 
mmj  asBame  its  oafetj  unless  the  contrary  appears.    {Hee  note,  p.  88.) 


ACTION  of  damages  for  negligence  causing  death.  The  negli- 
gence complained  of  was  the  imperfect  fastening  of  a  ladder 
on  a  freight  car,  by  means  of  which  the  decedent  was  thrown  to 
the  track,  ran  over  and  killed.  The  car  was  a  loaded  one,  received 
by  the  defendant  from  another  railroad  to  be  run  over  its  road. 
The  defect  was  not  apparent  except  on  close  inspection.  The 
plaintiff  was  non-suited. 

Gabe  Bauck,  for  appellant. 

WiBiam  F,  Vilas  and  0.  IF.  Hiker,  of  counsel,  for  respondent. 

Cassoday,  J.  The  gist  of  the  complaint  is,  that  the  intestate 
cune  to  his  death  by  the  wrongful  a6t,  negligence  and  default  of 
the  defendant,  and  without  any  fault,  carelessness  or  negligence  on 
Us  part.  The  cause  of  action  accrued  prior  to  the  repeal  of  section 
1816,  R.  S.,  and  was  expressly  saved  by  the  repealing  act  (chapter 
232,  Laws  of  1880),  and  hence  must  be  governed  by  that  section*- 
The  intestate  was  at  the  time  he  was  killed  a  servant  of  the  defend* 
ttit,  and  the  only  question  to  be  determined  is,  whether  his  death 
was  cansed  by  reason  of  the  negligence  of  any  other  agent  or  servant 
of  the  defendant  without  contributory  negligence  on  the  part  of  the 
deceased.  Oumz  v.  J^ailway  (7o.,  52  Wis.  676.  Clearly,  under 
that  section,  the  burden  was  upon  the  plaintiff  of  proving  that  such 
death  was  by  reason  of  the  negligence  of  some  ^'  other  agent  or  ser- 
rant"  of  the  defendant.  Thei'e  is  no  claim  of  any  negligence  on 
the  part  of  the  conductor  of  the  train.  There  is  no  claim  that  the 
engineer  was  negligent  in  starting  the  engine  and  car,  and  running 
them  in  manner  and  with  the  speed  he  did.  On  the  contrary  the 
evidence  is  undisputed  that  he  started  them  in  pursuance  of  the 
lignal  and  command  of  the  deceased.  Manifestly  the  only  defect 
which  at  all  contributed  to  the  injury  was  the  shortness  of  the 
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bolt  fastening  the  slat  or  roand  in  question  to  the  standard  or 
stanchion. 

Was  the  defendant  gnilty  of  negligence  by  taking  that  car  loaded 
with  charcoal  from  another  railroad  and  handling  it  as  it  did  ?  A 
Yery  careful  reading  and  re-reading  of  the  printed  case  forces  upon 
us  the  conviction  that  the  learned  Circuit  judge's  summary  of  the 
eyidence  above  given,  as  to  the  defendant's  negligence,  is  substaa* 
tially  correct. 

[Omitting  details  of  evidence.] 

Had  the  conductor,  or  any  other  agent  or  servant  of  the  defend^ 
ant,  prior  to  the  injury,  known  of  the  shortness  of  the  bolt,  and  the 
condition  of  that  part  of  the  stanchion  directly  under  the  slat  or 
round,  as  they  were  revealed  on  examination  after  it  came  off,  then 
such  use  after  such  knowledge  would  have  been  negligence  within 
the  meaning  of  the  statute  ;  and  in  such  case,  if  the  deceased  was 
free  from  contributory  negligence,  there  would  be  no  question  but 
that  the  plaintiff  could  recover.  But  the  evidence  fails  to  show 
that  any  agent  or  servant  of  the  defendant  had  any  such  knowledge, 
or  any  knowledge  of  any  condition  of  the  ladder  or  car,  perceivable 
to  the  eye,  which  would  naturally  induce  a  man  of  ordinary  skill  in 
such  matters,  in  the  exercise  of  ordinary  care,  to  discover  the  pre- 
cise defect  which  led  to  the  injury.  Of  course  it  was  discoverable 
by  taking  out  the  bolts  and  looking  beneath  the  slats  or  rounds. 
So  the  sufSciency  of  the  bolts  as  to  length  as  well  as  size  might  have 
been  determined  by  the  application  of  a  heavy  weight,  or  by  a 
strong  man,  or  some  machine,  wrenching  the  same.  Assuming 
that  some  such  test  should  have  been  applied,  the  questions  would 
remain,  when,  by  whom,  and  how  frequently  ?  If  properly  tested 
by  the  manufacturer,  then  is  it  to  be  repeated  by  the  purchaser  and 
every  one  who  uses  the  same  ?  and  if  so,  shall  he  go  beyond  ordinary 
inspection,  while  at  rest  or  in  use,  to  the  extent  of  unmaking  what 
has  already  been  made  ? 

There  is  much  propriety  in  the  law  exacting  rigid  tests  to  the 
different  parts  in  the  first  instance,  and  while  a  car  is  in  the  process 
of  manufacture,  which  would  be  impracticable,  if  not  impossible, 
to  repeat  every  time  a  loaded  car  passed  from  one  railway  company 
to  another.  Is  one  railroad  company,  receiving  a  loaded  car  from 
another  railroad  company,  bound  to  assume  that  such  car  was  not 
properly  made,  that  the  materials  used  in  its  construction  were  un- 
suitable or  defective,  that  the  workmanship  was  unskillful  ?    Oi 
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may  the  company  so  receiving  properly  assume  that  such  loaded  car 
was  skillfully  made  of  suitable  materials,  and  that  all  the  requisite 
tests  in  the  manufacture  of  such  car  had  been  applied  P  Is  the 
company  so  receiving  bound  not  only  to  use  such  care  as  is  re- 
quired of  those,  handling  and  drawing  such  car,  but  also  such  care 
w  is  required  of  the  manu&cturer  in  the  selection  of  materials, 
the  application  of  tests,  and  the  exercise  of  skill  in  the  building  ? 
May  not  the  company  so  receiving  such  loaded  car,  and  without 
being  chargeable  with  negligence,  assume  that  all  parts  of  such 
car,  which  appear  to  be  in  good  condition,  are  in  jsuch  condition  ? 
Is  the  law  so  exacting  as  to  the  management  of  railroad  trains  as 
to  impute  negligence  in  not  discovering  what  ordinary  care  would 
fail  to  detect  ?  Is  the  law  so  stringent  in  such  a  case  as  to  infer 
negligence  without  any  omission  of  duty  P  Reference  to  the  au- 
thorities may  aid  us  in  the  solution  of  some  of  these  questions. 

In  Wedgwood  v.  Railway  Co»,  41  Wis.  478,  the  brakeman  was 
mjnred  while  coupling  freight  cars,  by  a  large  and  long  bolt  being 
out  of  place,  and  as  alleged,  unnecessarily  projecting.  It  was  there 
held  that  ''a  master  is  liable  for  injuries  suffered  by  his  servant, 
where  by  his  own  negligence  or  malfeasance  he  has  enhanced  the 
risk  to  which  the  servant  was  exposed  beyond  the  natural  risk  of 
the  employment,  or  has  knowingly,  and  without  informing  the  ser- 
vant, used  defective  machinery  which  has  caused  the  injury."  On 
a  subsequent  appeal  of  the  same  case,  it  was  held  in  effect,  that 
such  projection  of  the  bolt,  if  a  defect,  was  an  obvious  one,  readily 
detected  by  inspection,  and  hence  that  negligence  might  be  inferred 
without  the  plaintiff  proving  that  the  defendant  had  actual  notice 
of  such  defect.  In  this  respect  the  case  was  clearly  distinguishable 
from  the  one  before  us. 

In  Sfniih  v.  Railway  Co.y  42  Wis.  520,  the  brake-staff  or  rod  on 
a  wood  train  broke  just  below  the  cog-wheel,  near  the  top  of  the 
car,  on  account  of  an  old  crack  or  seam  in  the  same,  in  conse- 
quence of  which  the  plaintiff,  who  was  brakeman  on  the  train,. 
was  thrown  upon  the  track  and  suffered  severe  injuries.  The 
plaintiff  in  that  case  obtained  a  special  verdict  and  judgment  in  big 
favor ;  but  it  was  reversed  ''  for  the  reason  that  there  was  no  evi- 
dence which  warranted  the  jury  in  finding  that  the  defendant  wa^ 
guilty  of  negligence  in  hot  applying  a  proper  and  sufficient  test  to 
the  brake-rod,"  notwithstanding  the  jury  did  find 'Uhat  the  de- 
fendant by  the  exercise  of  ordinary  care,  skill  and  diligence  might 
Vol.  XLI  — 6 


34  WISCONSIN, 


Ballon  V.  Chicago,  Milwaukee  ft  St.  Paul  Bailwaj  Companj. 


have  known  of  the  defect,"  though  it  did  not.  It  did  not  appear 
whether  the  car  with  the  defective  rod  had  been  purchased  by  the 
company  or  manufactured  in  its  shops.  ^*  It  was  a  new  flat  car 
which  had  been  taken  into  the  train  but  two  or  three  days  prior  to 
the  accident,  and  appeared  to  be  a  good  car. "  It  appeared  that  the 
company  applied  the  ordinary  tests  in  manufacturing  cars,  and  the 
ordinary  inspection  on  the  purchase  of  cars.  But  the  opinion  states 
that  apparently,  *^  the  defect  in  the  brake-rod  was  a  latent  one, 
which  would  not  likely  be  detected  or  discovered  by  the 
usual  examination  or  inspection  of  the  car,"  and  that  'Mt 
would  undoubtedly  be  impracticable  to  apply  tests  to  every  brake- 
rod  which  is  used  upon  defendant's  cars,  and  if  compatible 
with  the  nature  of  the  business  would  be  of  doubtful 
utility.  There  should  be  at  least  some  testimony  tending 
to  show  that  the  tests  applied  to  determine  the  sufficiency  of  the 
brake-rod  were  inadequate,  and  not  in  accordance  with  the  most 
approved  methods  to  justify  the  finding  of  the  jury."  Page  625. 
Again  the  court  said  :  ''The  servant  then  takes  the  risks  of  the 
employment,  and  of  a  failure  of  the  machinery  from  any  latent  de- 
fect not  discovered  by  practical  tests."  Page  526.  Such  was  the 
language  of  this  court  as  to  the  degree  of  care  requisite  in  a  railroad 
company  using  cars  manufactui*ed  or  purchased  by  the  company  so 
using  the  same.  Certainly  the  rule  cannot  be  less  favorable  to  a 
railway  company  which  neither  manufactured  nor  purchased  the 
defective  car,  but  merely  received  it,  loaded  with  charcoal,  from 
another  company,  for  the  simple  purpose  of  drawing  it  to  the  place 
of  consignment  and  then  returning  the  empty  car. 

In  Morrison  v.  Consiruciiofi  Co.,  44  Wis.  405,  the  injury  was 
caused  by  the  breaking  of  a  wheel  under  a  freight  car  in  the  train, 
which  threw  the  car  containing  the  plaintiffs  horses  from  the 
track.  The  track  was  in  good  order;  the  wheel  had  been  used  only 
a  short  time,  and  upon  inspection  after  the  accident  showed  no 
flaw  or  defect;  and  there  was  no  evidence,  except  the  mere  fact  of 
its  breaking,  which  tended  to  show  negligence  of  the  company, 
and  it  was  '*  held  there  was  no  error  in  directing  a  verdict  for  the 
defendant."  It  is  true  the  liability  of  the  defendant  in  that  case 
was  limited  by  the  contract  of  carriage,  but  that  does  not  render 
the  decision  inapplicable,  because  it  was  made  to  'Hum  and  be  de- 
termined upon  the  question  whether  the  defendant  was  careless^ 
negligent  or  in  fault  in  producing  the  injury  complained  of.** 
Page  409. 
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In  SUffsn  V.  Railway  Co.,  46  Wis.  265,  the  late  chief  justice 
said:  '*  There  may  be  latent  risks  in  an  employment.  Where  these 
are  known  to  the  master  it  is  his  duty  to  notify  the  servant;  but  when 
they  arise  from  no  negligence  of  the  master,  but  are  incident  to  the 
nature  of  the  service,  and  unknown  to  the  master  through  no  neg- 
ligence of  his,  the  risk  is  with  the  servant,  not  with  the  master." 
In  E.  Si.  L,  P  dt  P.  Co.  v.  Highiotoer,  92  111.  139,  the  firennai 
was  injured  by  reason  of  a  defective  blow-o£F  pipe,  and  the  court 
held :  "  A  servant  cannot  recover  of  his  employer  damages  for  an 
injury,  received  while  in  the  discharge  of  his  duty,  from  a  defect  |n 
oiachinery  used,  without  showing  that  the  employer  had  knowl- 
edge, or  might  have  had  knowledge  of  the  defect  by  the  use  pf 
reasonable  diligence.''  L,  B.  it  W.  Railway  Co.  v.  Toy,  91  Ifl. 
474. 

In  De  Orafy.  Railroad  Co.,  76  N.  Y.  125,  the  brakeman  on  a 
freight  train  was  injured  by  reason  of  the  breakage  of  the  chain 
in  applying  the  brake.  From  the  plaintiff's  evidence  it  appear^ 
that  the  **  company's  inspectors  were  in  the  habit  of  examining  the 
brake-chains  to  see  if  they  were  in  their  place  and  apparently  sound, 
bat  did  not  test  their  strength. "  The  court  however  from  all  the  evi- 
dence, '^  held  that  the  evidence  justified  a  finding  that  there  was 
aonDB  defect  in  the  chain,  but  not  that  it  was  defective  when  put 
m,  or  that  it  could  have  been  discovered  by  the  exercise  of  ordi- 
nary care,  or  that  such  care  was  not  used;  and  that  therefore  a  re- 
fusal to  nonsuit  was  error." 

In  Warner  v.  Railway  Co.,  39  N.  Y.  468,  the  plaintiff  was  in- 
jured by  reason  of  the  Ml  of  a  defective  railroad  bridge,  but  it  ap- 
peared that  'Hhe  defect  was  such  as  was  not  apparent,  and  pf 
which  it  had  no  notice,"  and  it  was  held  that  the  railway  company 
was  not  liable.  Thus  the  authorities  seem  pretty  clearly  to  estab- 
lish the  rule  that  where  the  injury  is  the  result  of  a  latent  defect, 
of  which  the  master  has  no  prior  knowledge,  and  which  was  not 
discoTerable  by  the  exercise  of  ordinary  care,  such  master  will  not 
be  held  liable.  Here  as  we  have  noticed  the  car  having  the  defect- 
ive ladder  was  not  manufactured  by,  and  did  not  belong  to  the 
defendant.  It  may  be  that  the  ladder  was  not  constructed  in  the 
most  approved  method. 

In  Baldwin  v.  Railway,  50  Iowa,  680,  it  was  held  that  -'Mt  does 
not  constitute  negligence  for  a  railway  company,  in  the  ordinary 
'Viune  M  business,  to  receive  and  transport  the  cars  of  other  roads, 
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^ik  gikfital  xtae,  which  may  not  be  constracted  with  the  most  ap- 

^|lrbt^%ppliaaceB,  and  the  transportation  or  ose  of  each  can  by  the 

^txitttpan^  is  one  of  the  risks  which  an  employee  assumes  in  onder- 

Hi^ng^ilie  employment'^    In  sach  case  it  would  seem  upon  prin« 

ifj^6  lUat  the  company  so  receiying  a  loaded  car  from  another 

ctopcffiy  Is  entitled  to  the  ben^t  of  the  presumption  that  such  car 

^^tf^beeft  properly  oonstmoted  of  suitable  material,  and  had  passed 

"this  ^ii&pection  of  some  one  of  ordinary  skill  in  such  matters,  and 

^Wai  reasonably  fit  for  the  use  to  which  it  was  devoted  when  so  re» 

^seiye£  ^-  See  Davis  y.  Bailroad,  20  Mich.  105.      Certainly  a  rail« 

'r6&i  ^ohipany  is  not  required,  under  all  circumstances,  to  make  use 

^dnFf  t>f  -  the  rafest  known  appliances  and  instruments,  and  to  be  held 

li^pb&sible  for  any  faQure  to  discard  what  is  not  such,  and  supply 

its  place  with  something  better  and  safer,     ft.  W.,  L  A  S.  R.  R. 

^^Srr^klersleeve,  33  Mich.  133.      To  hold  in  such  a  case  that  ti 

*r«lii!Jwa^is  liable,  and  to  apply  such  a  rule  to  a  company  receiving  a 

4bthi^' car  from  another  railroad,  would  in  many  instances  ope* 

"riiti  &s^  prohibition  upon  inter-State  commerce.    The  company  ia 

hoi^thw  treated  as  the  guarantor  of  the  sufficiency  and  safety  of 

the'ciar8''and  machinery  of  the  train,  but  as  responsible  only  where 

'^^  fAjittj  is  without  £ault  of  the  employee,  and  the  resuk  of  the 

'ntigl§£t  of  that  ordinary  and  reasonable  care  and  diligence  in  f  ur^iish- 

ili^skffieient  and  safe  cars  and  machinery  for  the  train,  which 

ifp^^f&SLnB  to  that  particular  branch  of  business.      M.  R,  dt  h»  JR 

Railroad  Co.  v.  Barber,  5  Ohio  St.  541. 

'^'  H^|)pekrs  from  the  testimony  that  the  ladder  in  question  waa 
iHnAsl^Ui  constant  use,  not  by  the  engineer,  nor  so  much  by  the 
4k)iJdtfotor,  but  by  the  brakeman.  The  straining  test  was  necessa- 
''Aff.  '1i]5^Iied  whenever  the  brakeman  ascended  or  descended  the 
£idddr4ti  question.  Such  constant  use  was  necessarily  by  men 
li&yiti^  %6S,  and  hence  when  the  car  was  in  use  the  ladder  must 
'hlLverfec^ived  frequent  inspection.  The  defendant  company  could 
ddiy'liispect  and  test  by  the  agency  of  some  employee  present  at 
tlif&li^der.  The  brakeman  was  such  employee,  and  apparently  the 
bUly  oiieliaving,  at  the  time  in  question,  charge  of  the  brake  on  the 
eir/'ia^he  had  frequently  had  before,  and  necessarily  tested  and  in- 
spected the  ladder  the  insufficiency  of  which  is  now  complained  of. 
^k  ifaspection  and  testing  was  the  company's  inspection  and  test 
^njg/ 'His  failure  to  discover  any  visible  indications  of  insufficiency, 
li^%  so  inspecting  and  testing,  was  no  more  culpable  in  the  com* 
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pany  than  in  himself.  Is  it  logical  to  hold  that  in  such  piaoticall 
testing  and  inspection  his  failure  to  notice  visible  indicatioftg^fiinM 
safficiency  was  the  exercise  of  ordinary  care,  and  yet  that  ISe  iih- 
Tisible  entity  known  as  the  corporation,  looking  through^hiK  ^itafJ 
and  nsing  his  feet  and  hands,  as  much  as  any  other  servaintoof  aiheo 
company,  was  guilty  of  negligence  in  omitting  to  detect  a^idcgimrdi 
against  what  he  failed  to  discover  ?  Was  the  insufScienc$!)d&£Itba> 
ladder  latent  as  to  the  brakeman  using  the  same,  but  patcitt)  aa.^b(Ki 
the  company  for  whom  he  so  used  it  ?  Or  can  it  be  saiditbabi'^fa^i 
oompany  was  in  the  exercise  of  ordinary  care  so  far  as  iniilQQiixtga: 
and  testing  by  its  brakeman  present  at  the  ladder  was  cdlacerAnoUxx 
but  negligent  by  reason  of  the  &ilure  of  some  unnamed:  sentait; 
not  present  to  apply  some  unnamed  test  ?  S:  < . oO  b;  a 

These  brakemen,  to  use  the  language  of  Rtax,  C.  J.;\1|i  j^b^eW 
T.  Railway  Cb.,  9upra,  "  appears  to  have  been  employed  to^i^ofin 
tiiis  very  duty.    *    *    *    at  the  locus  in  quo.^^    Is  the  Mnn^biaio 
of  ordinary-care  of  the  corporation  acting  through  the  bnatonifQ^o 
on  the  part  of  the  oompany,  so  much  more  stringent  than  iObaiUiQ^r 
part  of  the  brakeman  acting  for  himself,  and  in  view  o|j  ^itivQKT 
personal  safety  and  life  ?     In  the  Ohio  case  cited  the'qpiid«dtk>i<> 
sued  the  company  for  injuries  sustained  by  reason  of  defei^ijfiiiiytei^d 
bat  he  was  ''  held  to  ordinary  and  reasonable  care  and  diHgemto^j 
not  only  in  the  management  of  the  train,  but  also  in  ther!AilQ)illi<t«i 
spection  of  the  cars,  machinery  and  apparatus  of  the  tmin^MiidteT 
^eir  sufficiency  and  safety."     Of  course  the  company  isi«e<|nitM.T 
to  use  proper  care  in  furnishing  safe  and  sufficient  j  o^  ^m^^.i 
machinery  for  the  train,  but  that  does  not  relieve  theinuufif^^o 
from  the  exercise  of  ordinary  care.  Whether  ordinary  cai^jrii^nis^ 
such  employee  to  inspect  or  test  the  part  of  the  car  or  uoishkSi^^ 
which  so  turns  out  to  be  defective,  would  seem  to  depend  very 
.11  ich  upon  the  character  of  the  particular  employment]' ^S^ms 
relation  to  and  connection  with  such  defective  part  prior  j^i^Q.j|^^ 
jury.     It  has  frequently  been  held  that  *'  an  employee  #ho^ha8*^ 
knowledge  of  defects  in  machinery  about  which  he  is  em^Jojed^  toi!'^ 
who  might  know  them  by  the  exercise  of  reasonable  car^i««iiio^j 
maintain  an  action  for  injuries  resulting  therefrom,  if  he  coioitii^ijiefl'^  ^ 
in  the  employment  without  objection."      Way  v.  Railroad  Ga^^  4<l.  c 
I^wR,  341;  Kroy  v.  Railroad  Co.,  32  id.  357;  McOlyfin  i/BfodteQ 
n  CaL  376;  Devili  v.  Pacijie  Railroad  do,,  50  Mo.  302;  j^i/llflft  vl^! 

.  r   f -u  r  ."?*  «• '  r 
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Railroad  Co.,  3  Dili  320 ;  SuUivan  v.  India  Mawufg  Co.,  113 
Mass.  396;  T.  W.  A  W.  R.  R.  Co.  y.  Black,  88  111.  112. 

In  Hayden  y.  SmUhviUe  Man.  Co.,  29  Conn.  548^  it  was  held 
that  ''an  employee  cannot  recover  for  an  injury  saffered  in  the 
coarse  of  his  employment  from  a  defect  in  the  machinery  used  by 
his  employer^  unless  the  employer  knew  or  ought  to  have  known  of 
the  defect,  and  the  employee  did  not  know  of  it  or  had  not  equal 
means  of  knowledge."  The  fairness  of  such  a  rule  cannot  well 
be  questioned,  as  it  places  both  parties  upon  an  equality;  and  it  is 
not  materially  different  from  the  rule  frequently  recognized  by  this 
court  Dorsey  v.  Construction  Co.,  42  Wis.  583  ;  Flannagan  y. 
Railuay  Co.,  45  id.  98;  s.  c,  50  id.  462.  See  also  Clark  v.  Rail- 
road Co.,  2  Am.  &  Eng.  Railroad  Cas.  240;  8mi(h  v.  Pottw,  9  N. 
W.  Rep.  273. 

Beyond  question  the  fastening  of  the  slat  or  round  was  insuffi- 
cient, and  was  culpable  negligence  on  the  part  of  the  person  or 
corporation  under  whose  supervision  it  was  so  fastened;  but  since 
it  was  in  apparent  good  condition,  we  do  not  think  the  defendant 
receiving  the  car  loaded  for  transportation  and  handling  it  is  guilty 
of  the  neglect  of  another  to  one  of  its  servants  in  the  habit  of 
handling  the  same  car,  and  having  the  same  knowledge  and  means 
of  knowledge  as  the  defendant.  Besides  we  are  to  remember  that 
at  the  time  of  the  injury  the  slat  or  round  in  question  must  have 
received  an  unusually  severe  strain  from  the  swinging,  wrenching 
method  which  the  deceased  adopted  to  board  the  car,  which  board- 
ing at  the  time  was  purely  a  matter  of  his  own  choice,  and  with- 
out necessity. 

For  the  reasons  given  the  judgment  of  the  Circuit  Court  must 

be  affirmed. 

JudgniBwt  affirmed. 
Taylor,  J.,  dissented. 


Rots  bt  the REi»oia'aiL~A like ralingwas made InMidM^sn OenL ILOo,^,  Smtthum^ 
45  Mich.  S12.  Thore  the  defeot  waa  (he  empfoyment  of  double  dead-woods.  The  court 
■aid:  ^  But  if  it  be  ooooeded  the  double  dead-woods  are  so  dangerous,  the  concession  does 
not  dispose  of  this  case-  This  is  a  question  of  negiiicenoe.  The  charge  is  that  defendant 
has  been  guUtj  of  a  breach  of  duty  to  one  of  its  servants  in  pemiittin jt  the  cars  of  she  New 
York.  Lake  Brie  A  Western  BaUroad  to  come  upon  his  own  road,  and  to  be  handled  and 
eoupled  by  its  switchmen,  without  wamlni?  them  of  the  peculiar  constniotioo«and  withoaft 
furnishing  them  with  appliances  to  make  the  coupling  safe.  There  la  no  dispute  refsid- 
Ing  the  main  facts  bearing  upon  this  question.  The  company  owning  these  oars  bava 
many  thousands  of  them  In  use.  and  probably  several  hundred  are  coupled  together  eveiy 
daj.  No  doubt  accidents  sometimes  oocur.  for  the  act  of  coupling  oars  of  any  pattern  is 
always  haaardous;  but  the  evidence  of  persons  having  actual  knowledge  does  not  show 
they  are  more  frequent  on  that  road  thanoa  athsw.     When  a  wllaaH  tastifles  from 
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I  iupectloii,  as  one  does,  that  the  chances  of  iajury  are  greater  than  the  chances  of 
MCape,  we  have  a  right,  and  indeed  are  compelled,  to  receive  his  opinion  with  many  al- 
lowaoees,  and  to  suspect  that  he  has  either  misspoken  or  used  words  without  fully  appre** 
hesdiiig  their  meaning.  If  this  opinion  even  distantly  appniached  the  truth,  a  single  day's 
duttiucttoo  of  Ufeand  limb  from  the  use  of  these  cars  would  startle  the  country,  and  be 
nrely  followed  by  desertion  of  laborers  and  quite  as  surely  by  prohibitoiy  legislation. 
Any  form  of  car  a  railroad  company  may  select  for  use  must  be  one  that  with  care  can 
be  ooopied  ssfely,  or  the  company  could  not  afford  to  operate  its  road  by  means  of  them 
With  needless  exposure  of  its  men  to  danger  by  the  use  of  unsuitable  cars,  the  company 
woold  inevitably  sal^Ject  itself  to  public  odium  and  disfavor ;  casualties  to  property  would 
ta  Inersssed,  and  If  it  could  succeed  in  manning  its  road  with  laborers,  it  must  psy  them 
sagBs  increased  by  the  risks  of  dauger.  These  are  patent  facts,  and  they  Justify  an  infer- 
ence when  a  particular  form  of  car  is  deliberately  chosen  and  adhered  to,.that  it  is  be> 
Vefed  by  those  who  make  use  of  it  to  be  as  safe  ss  any  other.  It  Is  no  doubt  true  that  a 
eosqiaay  msj  make  serious  mistakes  in  such  a  case .  It  is  quite  possible  for  a  company 
to  adhere  unreasonably  to  something  which  has  been  thoroughly  demonstrated  to  be  dan. 
ffBToos :  and  the  mere  fact  that  it  does  so  cannot  be  conclusive  in  its  favor  of  the  want  of 
But  on  the  other  hand  no  railroad  company,  and  no  manufacturing  or  bust- 
sstsbllshmentof  any  kind,  is  bound  at  its  peril  to  make  use  only  of  the  best  imple- 
Its.  the  beet  machinery  and  the  safest  methods.  The  State  does  not  require  it,  and 
eoaU  not  rsqpiire  it,  without  keeping  such  minute  and  constant  supervision  of  private 
aflsirs.  and  interfering  with  such  frequency  as  under  all  circumstances  would  be  irritat- 
isg  sad  damsging,  and  In  many  cases  would  become  Intolerable.  In  the  main  the  State 
■nst  leave  eveiy  man  to  roansge  his  own  busineaB  in  his  own  way.  If  his  way  Is  not  the 
best,  bat  nevertiielees  others,  with  a  full  knowledge  of  what  his  way  is,  see  fit  to  co-oper» 
sto  with  him  In  it,  the  State  cannot  interfere  to  prevent,  nor  punish  him  in  damages 
vlMB  the  rislES  his  servants  Tolnntarlly  assume  are  followed  by  Injuries.  HuUU  v.  St.  LouiM^ 
dcR  R.  Go.,  6T  Mo.  3<0;  LoMtA>y^-Bosto»i,etc.,i{.  B.  Oi>.,lSS  Mass.  70;  6.  c.,S8  Am. 

"  But  it  is  nid  that  even  if  Itbenotne^lgenoein  another  company  to  use  these  cars,  It 
h  BSKHgeiBce  in  defendant  to  receive  them  among  other  cars,  and  to  send  Its  switchmen 
to  make  up  trslna  with  them  without  giving  them  notice  of  the  difference.  The  desirabU- 
•yofnotloe  is  manifest,  but  how  it  Is  to  be  given  is  not  so  plain.  It  appears  that  the 
wpmy  inspects  eveiy  car  offered  to  it  by  another  for  transportation,  and  marks  for 
r^Jectloa  all  that  are  considered  unsafe,  and  sets  them  aside ;  and  it  is  said  that  the  com- 
psay  should  nark  in  the  same  or  some  similar  way  all  the  ears  which  do  not  couple  like 
ito  own,  and  then  brskemen  would  be  put  upon  their  guard.  As  coupling  is  required  to 
be  done  at  aD  hours  of  the  day  or  night  at  all  points  on  defendant's  line,  and  often  under 
dremnstaaoesof  great  haste,  the  marking  would  need  to  be  something  the  switchman 
woold  Instantly  perceive  without  groping  about  for  it,  and  in  respect  to  which  there  could 
be  no  confusion  and  no  mistake.  The  best  marking  might  perhaps  be  a  placard  of  some 
■ft  st  the  end  of  each  car,  where  it  would  readily  attract  the  attention  of  the  coupler ; 
■ad  ss  therears  several  different  kinds  of  car,  so  there  would  need  to  be  as  many  differ- 
tst  placards.  The  dlfferenoe«  In  these  would  be  confusing  and  likely  to  lead  to  mistakes. 
But  «e  have  had  produced  for.our  inspection,  on  the  argument,  a  model  of  the  double 
dssdrwoods  which  caused  the  Injury,  audit  seems  impossible  to  give  to  the  coupler  any 
better  or  more  effectual  notification  of  their  presence,  and  of  the  difference  fh>m  those  be- 
loegiog  to  the  defendants,  than  their  veiy  form  necessarily  gives  of  Itself.  The  difference ' 
h  very  maiked  and  striking,  and  It  is  quite  impossible  to  couple  the  double  dead-woods,  or 
to  spproadi  them  for  the  purpose,  with  any  degree  of  attention,  without  observing  it. 
Thb  Is  so  whether  the  coupling  is  done  In  the  day-time  or  night-time;  for  In  the  night 
svoy  swttdunan  has  his  lantern  with  him,  or  should  have  it  on  all  occasions.  If  therefore 
sswitdunan  were  to  declare  that  he  had  attempted  to  couple  the  double  dead-woods 
wtthont  noticing  how  they  differed  from  the  cars  of  defendant,  the  conclusion  would  be 
iasvitshle  that  he  had  gone  heedlessly  in  the  performance  of  a  duty  requiring  great  care, 
■ad  that  he  had  not  allowed  his  oyes  to  inform  him  what  was  before  hiuu 

**  Moreover  the  business  of  the  road  was  of  Itself  a  notification  that  many  differences 
BttsntioD  In  coupling  were  to  be  encountered  by  the  switchmen  and  brakemen . 
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The  Michigan  Central  is  a  great  oommon  waj  for  the  cara  of  all  the  railroad  oompaniea  of 
the  country,  and  ereiy  man  in  the  emploj  of  the  defendant,  If  he  has  ordinaiy  inteUlgence, 
Is  perfectly  cognisant  of  the  fact.  Tie  knows  too,  that  the  can  of  the  several  railroad  and 
transportation  companies  differ,  and  that  at  one  time  or  another  all  these  differences  maj 
appear  in  the  cars  he  may  be  called  upon  to  couple  or  uncouple.  Every  train  i3  likely  to 
have  several  kinds,  and  he  cannot  assume  as  he  panaee  from  one  to  anotlier  that  the  two 
will  be  alike;  much  lees  that  the  whole  train  will  be.  To  notify  him  specially  of  the  dif- 
ferences would  not  only  be  troublesome  and  expensive,  and  oftentimes,  as  above  explained, 
oonf  using,  but  it  would  be  a  work  of  supererogation ;  for  any  man  capable  intelligently 
of  performing  the  duty  would  be  no  wiser  after  the  notice  than  before  ;  C4id  a  man  who 
would  not  heed  the  information  the  veiy  nature  and  course  of  the  business  would  impart 
to  him,  would  be  protected  by  no  notioe.  The  best  notice  is  that  which  a  man  must  of 
necessity  see  and  which  cannot  confuse  or  mislead  him;  he  needs  no  printed  placard  to 
announce  a  precipice  when  ^e  stands  before  it.** 

*'  The  primary  fact  that  must  rule  this  oontroveray  is  that  the  Michigan  Central  Bail- 
road  Company  is  compelled  to  receive  and  transport  over  its  road  all  the  varieties  of 
freight  cars  which  are  offered  to  it  for  the  purpose  and  which  are  upon  wheels  adapted  to 
Its  guage.  It  is  compelled  to  do  so.  Fint,  because  the  necessities  of  commerce  demand 
it.  It  cannot  and  would  not  be  tolerated  that  cars  loaded  at  New  York  for  San  Francisco 
or  at  Boston  for  Chicago,  should  have  their  freight  transferred  from  one  car  to  another 
whenever  they  passed  upon  another  road.  Time  would  be  lost,  expenses  Increased, 
injuries  to  freight  made  more  numerous,  and  no  corresponding  advantage  accrue  to  any 
one.  1 1  is  compelled  to  do  so,  $eennd,  by  its  own  interest.  To  attempt  to  stop  every  car 
offered  to  it  at  its  own  termlnU  that  the  freight  might  be  transferred  to  its  own  vehicles 
would  be  to  drive  away  from  Its  line  a  large  portion  of  its  traffic,  and  compel  it  to  relx 
upon  a  local  business  for  which  ft  most  increase  its  chai^ges  to  makeup  If  possible  for 
what  it  would  lose.  But  thirds  the  statute  itself  requires  It.  It  Is  provided  by  General 
Laws  1873,  p.  90,  that  *  every  corporation  owning  a  road  in  use  shall,  at  reasonable  timea 
and  for  a  reasonable  compensation,  draw  over  the  same  the  merchandise  and  cars  of  any 
other  corporation .  *  The  necessities  of  commerce  require  this  with  such  Imperative  force 
that  there  could  scarcely  be  a  more  flagrant  breach  of  corporate  duty  than  would  be  a 
refusal  to  obey  this  law ;  and  the  interference  of  the  State  to  punish  could  hardly  fail  to  be 
speedy  and  effectual.** 

To  the  same  effect,  Smith  t.  Flint,  etc.,  J?]/.,  46  Hich.  268.  The  same  court  In  FoiUy  v. 
Chicago,  etc.,  Ry.  Co.,  June,  188S,  held  similar  doctrine.  This  was  an  action  for  ne^U- 
gence  causing  the  death  of  the  plalntlfTs  intestate,  a  switchman  In  the  defendants  employ. 
The  deceased  had  been  sent  by  the  defendant  to  switch  a  car  owned  by  another  railroad 
company,  to  be  leaded  with  nitro-s^ycerine  by  the  servants  of  that  company.  Cwing  to 
the  negligence  of  those  servants  there  was  a  fatal  explosion.  The  plaintiff  contended  that 
the  defendant  was  negligent  In  not  notifying  the  deceased  of  the  danger  into  which  they 
sent  him.  The  defendant  bad  judgment  and  this  was  affirmed,  the  court  observing  :  **  The 
question  then  seems  to  be  this  :  Whether  defendant,  in  complying  with  a  proper  re- 
quest from  another  railroad  company  to  run  for  It  a  short  distance  one  of  its  cars,  to  be 
loaded  with  an  article  which  was  safe  when  properly  handled,  but  exceedingly  dangerous 
when  carelessly  handled,  was  bound  to  assume  that  negligehce  on  the  part  of  those  hand- 
ling would  occur,  and  bound  to  take  measures  for  the  protectioc  of  Its  servants  on  that 
assumption  ?  And  If  this  question  shall  be  answered  in  the  affirmative,  the  fiuther  ques- 
tion will  be  presented  :  What  measures  of  protection  ciiuld  the  defendant  take  short  of 
absolute  refusal  to  remove  the  car  at  all  ?  Hie  switchman  knew  what  was  to  be  loaded 
and  had  a  general  knowledge  of  its  qualities  ;  but  more  particular  and  specific  informa- 
tion to  him  on  that  subject  would  have  been  entirely  without  value.  He  was  not  to  handle 
the  nltro-glycerine,  cmd  he  could  exercise  no  control  over  the  action  of  those  who  were 
Caution  from  him  on  the  subject  would  not  be  likely  to  receive  attention  from  the  men 
whose  business  It  was,  and  who  handled  It  constantly  The  only  caution  to  decedent 
which  could  have  been  of  the  least  service  would  be  the  caution  to  keep  away  altogether. 
If  he  was  entitled  to  this,  it  necessarily  follows  that  defendant  should  have  refused 
altogether  to  move  the  car  over  its  track.  But  It  was  not  claimed  on  the  argument  that 
this  could  h»ve  been  properly  or  even  lawfully  done.* 
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Ob  the  otliar  hand  :  In  0*NeU  w.  SL  Louia  Imn  Mounlain  and  SmUhern  Ry,  Co.,  9 
IW.  Bep  07,  it  was  held  by  Tbbat,  D.  J. ,  In  tbe  Federal  Clrcalt  oi  thelSastern  District 
of  JbeHOori,  that  where  an  aocideot  oocoxa  to  an  employee  of  a  railroad  company  in  con- 
tequencv  of  the  intruduction  of  a  foreiga  aud  defectively  oonetructed  car  into  the  train 
en  whicii  be  te  employed,  he  may  nuuntain  an  aotioa  of  damages  against  the  company 
therafor.  The  court  said :  '*  It  is  of  great  importance  to  hold  employees  on  railroad 
trails  to  the  folledt  measure  of  duty,  for  on  their  sidli  and  fldelicy  life  and  property  de- 
pend: and  if  i«  eqaslly  important  for  their  pn>tection  that  theb*  employers  shall  furnish 
them  wish  reasooahly  adequate  and  safe  appliances  wheroby  they  can  perform  their  dntiee 
with  safe^  to  themnelves  and  to  the  lives  and  property  at  stake.  To  relax  the  rules  so 
thst  the  employer  may  escape  liability,  would  be  as  detrimental  to  public  interests  as  if 
the  ralea  by  which  the  employee  is  ft  be  governed  were  to  be  relaxed  In  favor  of  the  latter. 
An  emplorea.  an  charged  in  this  case,  must  be  supposed  to  know  the  nature  of  the  employ* 
Beat,  and  to  possess  the  skfll  and  dUigenoe  requisite  for  the  proper  dischaige  of  his  duties.  , 
He  takes  the  haaard  of  the  employment.  Still  if  the  employer  introduces  without  notice' 
to  the  smployee  some  new  and  nnusoal  machinery  involving  an  unexpected  or  unantici- 
pated danger,  thiough  the  introduction  of  which  the  employee,  while  using  the  care  and 
I  inddeat  to  his  employment,  meets  with  an  acoideDtUke  that  in  question,  it  li 
to  hold  that  the  employer  shoold  answer  therefor  in  damages.' 
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Damagsi — remaUneM  ~  aeHan  of  tort. 

A  pngnani  woman,  fNunenger  oa  a  railway  train,  was  carelesslj  directea  by 
the  brakenuui  to  leave  the  tiaia  at  a  station  three  miles  short  of  herdeetina* 
Uoo.  This  was  on  a  cloudy  ni>cht,  she  Cf>uld  not  see  the  station,  and  lieing 
a  stranger  there, she  walked  until  she  reached  her  destination.  This  exer* 
tioD  brought  on  a  miscarriage  and  Mlcknesa.  ffeid,  that  the  defendant  was 
liable  for  this  injury.    {See  notfi,  p,  58.) 

ACTION  of  damages  for  negligence  resulting  in  personal  injuries. 
The  opinion  states  the  case.     The  plaintiff  had  iudgment  be 
low. 

D.  S,   Wegg,  for  appellant. 

/.  W,  Runky  for  respondent. 

Taylor,  J.     Upon  this  appeal  the  learned  counsel  for  the  rail- 
way company  insisted  that  the  damages  claimed  for  the  sickness  of 
the  wife,  and  for  her  medical  attendance  and  care,  are  too  remote 
Vol.  XLI  — 6 
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to  constitute^k  cause  of  action,  and  that  it  was  error  on  the  part 
of  the  court  below  not  to  take  that  part  of  the  case  from  the  jury* 

[Omitting  a  discussion  of  the  form  of  action.  It  was  held  to  be 
tort.] 

The  plaintiffs  claim,  and  the  evidence  shows  that  they  and  their 
child,  about  seven  years  old,  were  directed  to  leave  the  cars  by  the 
brakeman,  at  a  place  some  three  miles  east  of  Mauston,  being  told 
at  the  time  that  it  was  Mauston,  their  place  of  destination.  When 
they  left  the  cars  it  was  night ;  it  was  cloudy,  and  had  rained  the 
day  before ;  there  was  a  freight  train  standing  on  a  side  track 
where  they  were  put  off  the  train  ;  there  was  no  platform,  and  no 
lights  visible  except  those  on  the  freight  train.  Plaintiffs  soon  as- 
certained that  they  were  not  at  Mauston,  and  did  not  know  where 
they  were.  They  did  not  see  the  station-house,  although  there  was 
one,  but  it  was  bid  from  their  view  by  the  freight  train  standing 
on  the  side  track.  They  supposed  they  were  at  a  place  two  miles 
east,  where  the  train  sometimes  stopped,  but  where  there  was  no 
•tatioh-house.  They  started  west  on  the  track  toward  Mauston, 
expecting  to  find  a  house  where  they  might  stop,  but  did  not  find 
one  until  they  came  to  the  bridge,  about  a  mile  east  of  Mauston, 
and  then  they  thought  it  easier  to  go  on  to  Mauston  than  seek 
shelter  at  the  house,  which  was  a  considerable  distance  from  the 
track.  They  went  on  to  Mauston,  and  arrived  there  late  at  night, 
Mrs.  Brown  quite  exhausted  from  the  walk.  She  was  pregnant 
at  the  time.  She  had  severe  pains  during  the  night,  and  the  pains 
continued  from  time  to  time,  and  after  a  few  days  she  commenced 
flowing.  The  pains  and  flowing  continued  until  some  time  in 
December,  when  a  miscarriage  took  place,  after  which  inflammation 
set  in,  and  for  some  time  she  was  so  sick  that  she  was  in  imminent 
danger  of  dying.  The  plaintiffs  claim  that  the  miscarriage  and 
subsequent  sickness  were  all  caused  by  the  walk  Mrs.  Brown  was 
compelled  to  take  to  get  from  the  place  where  they  were  left  by 
the  train. 

The  important  question  in  the  case  is,  whether  the  appellant  is 
Liable  for  the  injury  to  Mrs.  Brown,  admitting  that  it  was  caused 
by  her  walk  to  Mauston.  Whether  the  sickness  of  Mrs.  Brown 
was  caused  by  the  walk  to  Mauston  was  an  issue  in  the  case,  and 
the  jury  have  found  upon  the  evidence  that  it  was  caused  by  the 
walk.  There  is  certainly  some  evidence  to  sustain  this  finding 
of  the  jury,  and  their  finding  is  therefore  conclusive  upon  this 
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jKHiit.  Admitting  that  the  walk  caused  the  miscarriage  and  sick- 
ness of  the  plaintiff,  Mrs.  Brown,  it  is  insisted  by  the  learned 
oounael  for  the  appellant,  that  the  appellant  is  not  liable  for  such 
injury  ;  that  it  is  too  remote  to  be  the  subject  of  an  action  ;  that 
the  ni^ligenoe  and  carelessness  of  the  defendant's  employees  in 
patting  the  plaintiSs  off  the  cars  at  the  place  they  did  was  not  the 
proximate  cause  of  the  miscarriage  and  sickness,  and  for  that  rea- 
son the  appellant  company  is  not  liable  therefor. 

To  sustain  this  position  of  the  learned  counsel  for  the  appellant, 
leliaiioe  is  placed  upon  the  case  of  Wahh  v.  Railway  Co., 
42  Wia.  23 ;  8.  c,  24  Am.  Bep.  376,  and  it  is  insisted  that 
ibere  can  be  no  real  distinction  made  between  that  case  and 
this.  Upon  a  careful  examination  of  that  case,  it  will  be 
seen,  we  think,  that  the  court  did  distinguish  between  an  action 
which  was  purely  an  action  for  a  breach  of  contract,  and  one  in 
torL  In  that  case  the  learned  Circuit  judge  charged  the  jury  as 
follows :  ''  If  you  find  that  the  failure  to  return  to  Madison  on 
the  day  in  question,  at  the  time  agreed  upon  in  the  contract,  was 
caused  directly  by  orders  from  the  head-quarters  and  principal 
numager  of  the  railway  company,  made  with  the  full  knowledge 
that  the  plaintiff '  and  the  other  excursionists  were  ready  and 
waiting  to  be  carried  home  according  to  the  arrangement  made 
therefor,  and  made  in  willful  disregard  of  the  rights  of  the  plaintiff 
and  the  other  excursionists,  subordinating  their  rights  to  the  con- 
venience of  the  company,  when  they  had  the  means  at  hand  readily  to 
hare  fulfilled  their  duty  —  in  short,  that  the  conduct  of  the  company 
was  willful  and  oppressive  —  then  you  may  give  full  compensatory, 
though  not  punitive,  damages,  embracing  such  loss  of  time,  such 
injury  to  health,  such  annoyance  and  vexation  of  mind,  and  such 
mental  distress  and  sense  of  wrong  as  you  find  were  the  immediate 
result  of  the  misconduct,  and  must  necessarily  and  reasonably  have 
been  expected  to  arise  therefrom  to  the  plaintiffs  as  one  of  the  ex- 
cursionists." This  instruction  was  excepted  to,  and  this  court 
held  the  instruction  erroneous,  and  reversed  the  judgment  for  that 


The  present  chief  justice,  who  wrote  the  opinion  in  the  case, 
takes  special  pains  to  show  that  the  action  was  based  solely  upon  a 
breach  of  contract,  and  was  in  no  sense  an  action  of  tort,  and  he 
expresdy  declared  that  the  rule  of  damages  is  not  the  same  where 
the  action  is  for  a  breach  of  contract  as  for  a  tort.     Upon  this 
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point  he  uses  the  following  language  :  ^^  It  will  be  seen  that  the 
Circuit  Court  was  requested  to  charge  that  the  plaintiff  waB  only 
entitled  to  recover  such  damages  as  naturally  and  fairly  resulted 
from  the  breach  of  contract,  but  could  not  recover  damages  for  the 
disappointment  of  mind,  sense  of  wrong,  or  injury  to  his  feelings 
by  reason  of  such  breach.  This  rule  the  learned  Circuit  judge  dia- 
affirmed,  holding  that  if  the  conduct  of  the  company  was  willful 
and  oppressive,  then  such  injury  to  health,  annoyance  and  vexation 
of  mind,  mental  distress  and  sense  of  wrong,  as  were  the  immediate 
result  of  the  misconduct  and  must  reasonably  have  been  expected 
to  arise  therefrom  to  the  plaintiff,  were  proper  matters  to  be  con- 
sidered in  giving  compensatory  damages.  This  was  confounding 
the  important  distinction,  so  far  as  the  rule  of  damages  is  con- 
cerned, between  an  action  in  tort  and  one  upon  contract.  It  was  in 
fact  applying  to  this  case  the  rule  which  was  laid  down  in  Craker 
V.  Railway  Co.,  S6  Wis.  657  ;  s.  c,  17  Am.  Rep.  504,  in  an  action 
for  a  tort  committed  by  an  agent  of  the  company.  In  the  case  of 
wrongs,  the  jury  are  permitted  to  consider  injury  to  feeling  and 
many  other  matters  which  have  no  place  in  questions  of  damages 
for  a  breach  of  contract." 

The  chief  justice  then  quotes  at  large  from  the  case  of  Hobbs  v. 
Railway  Co,,  L.  B.,  10  Q.  B.  Ill,  with  approval.  In  that  case  the 
English  Court  of  Appeals  held  that  when  the  railway  company  had 
neglected  or  refused  to  carry  the  plaintiffs  to  their  destination,  and 
they  were  compelled  to  get  out  at  a  station  about  five  miles  from  it, 
late  at  night,  and  being  unable  to  get  a  conveyance  or  accommoda- 
tion at  an  inn,  they  walked  home  a  distance  of  five  miles  in  the 
rain,  and  the  wife  caught  cold  and  was  sick  as  a  consequence  of  the 
walk  and  exposure,  they  could  not  recover  for  the  injury  to  the 
wife.  It  would  seem,  from  the  opinions  given  by  the  learned 
judges  in  the  Hobbft  case,  that  they  treated  the  action  as  an  action 
upon  contract,  and  not  an  action  for  a  tort.  All  the  judges  speak 
of  it  as  an  action  to  recover  for  the  breach  of  the  contract  to  carry 
the  plaintiffs  to  their  destination. 

The  rule  as  to  what  damages  may  be  recovered  in  actions  for 
breach  of  contract,  is  laid  down  by  this  court  in  the  case  of  Candee  v. 
W,  U.  Tel.  Co.,  34  Wis.  479;  s.  c,  17  Am.  Rep.  452,  cited  from 
Hntlhfj  v.  Baxendah,  9  Exch.  341,  and  approved.  It  is  as  follows  : 
''  Where  two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  ought  to  receive  in  respect  of 
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SQch  breach  of  contract  should  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  naturally — that  is,  according  to 
the  OBoal  course  of  things — from  such  breach  of  contract  itself , 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it/' 

The  latter  part  of  this  rule,  as  above  quoted,  would  seem  to  cover 
all  cases  of  breach  of  contracts,  for  it  must  be  presumed  that  the 
parties  would  reasonably  be  supposed  to  have  contemplated  that  the 
party  injured  by  the  breach  of  the  contract  would  sustain  such 
damages  as  would  fairly  and  substantially,  in  the  usual  course  of 
thingB,  result  from  such  breach.  And  so  it  is  often  said  that  in  an 
action  for  a  breach  of  contract,  the  damages  to  be  recovered  are 
snch  as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  when  they  made  it.  Under  this  rule  the 
damages  which  may  be  recovered  in  an  action  for  the  breach  of  h 
contract  are  sometimes  more  remote  and  far-reaching  than  those  re- 
eaverable  for  a  tort 

The  case  of  Richardson  v.  Cfhynatoethy  26  Wis.  656,  is  an  illus- 
tration of  the  rule.  In  that  case  the  court  say  :  *^  In  such  cases, 
where  the  contracting  party  is  advised  of  the  special  purpose  of  the 
thing  to  be  completed,  and  of  the  damage  that  would  naturally  ac- 
crue from  failure  to  complete  it  at  the  specified  time,  and  in  view 
of  this  expressly  stipulates  to  finish  it  at  a  given  time,  there  is  no 
reason  why  he  should  not  be  responsible  for  such  damage  as  is  the 
direct,  natural  result  of  his  failure,  even  though  beyond  the  mere 
difference  between  the  contract  and  the  market  price.'*  See  Shep* 
ard  y,  MUt&aukee  Oas  LigU  Co.,  15  Wis.  318  ;  Flick  v.  Wcatkor- 
he$,  20  id.  393. 

In  many  cases  of  breach  of  contract  the  courts  have  by  their 
decisions  established  a  rule  of  damages  which  is  applicable  to  all  of 
a  class.  In  an  action  for  a  breach  of  contract  to  pay  money  at  a 
fixed  time,  the  damages  are  the  lawful  interest  on  the  money  with- 
held from  the  time  it  was  payable  to  the  date  of  the  judgment,  un- 
less the  contract  expressly  stipulates  for  other  damages.  So  in 
actions  for  a  breach  of  a  covenant  of  warranty  of  title,  the  damages 
are  Umited  ordinarily  to  the  purchase-money  paid  and  interest.  In 
these  and  other  classes  of  cases  the  damages  arc  fixed  by  arbitrary 
roles ;  bat  still  the  general  rule  above  stated,  that  the  damages  are 
mch  as  ''it  may  reasonably  be  supposed  to  have  been  contemplated 
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that  the  party  injured  by  the  breach  of  the  contract  would  sustaiiiy'' 
would  apply  to  such  cases ;  for  in  contracts  of  the  classes  above 
mentioned)  the  parties  would  enter  into  them  knowing  the  law 
fixing  the  damages  for  the  breach,  and  so  they  would  be  supposed 
to  have  contemplated  the  payment  of  such  damages  in  a  case  o^ 
breach  and  no  other 

In  the  case  of  Hohbs  v.  Railway  Co.,  supra,  the  learned  justioea 
state  the  rule  in  case  of  breach  of  contract  in  more  concise  language. 
They  say:  ^^  Such  damages  are  recoverable  as  a  man  when  making 
the  contract  would  contemplate  would  flow  from  a  breach  of  it." 
Under  this  rule  it  was  held  in  the  Hobbs  case,  and  by  this  court  in 
the  Wahh  case,  that  in  an  action  for  a  breach  of  contract  in  fail- 
ing to  carry  a  passenger  to  its  destination,  damages  could  not  be 
recovered  for  injury  to  the  health,  annoyance  and  vexation  of  mind 
and  mental  distress,  on  the  ground  that  such  damages  were  not 
such  as  the  parties  making  the  contract  would  contemplate  as 
likely  to  result  from  its  breach. 

We  are  not  disposed  now  to  question  the  correctness  of  the  deci- 
sion made  by  this  court  in  the  case  of  Walsh  v.  Railway  Co.,  st$pra, 
limited,  as  that  case  was,  to  an  action  solely  for  a  breach  of  con- 
tract. In  such  cases  the  willfulness  of  the  party  in  refusing  to  fulfill 
the  contract  does  not  in  any  way  change  the  rule  of  damages.  The 
rule  as  to  damages  in  actions  upon  contract  is  the  same  whethei 
the  breach  be  by  mistake,  pure  accident,  or  inability  to  perform  it, 
or  whether  it  be  willful  and  malicious.  The  motives  of  the  party 
breaking  the  contract  are  not  to  be  inquired  into.  I  Sedg,  Meas. 
Dam.  439  et  seq.,  and  cases  cited. 

The  rules  which  limit  the  damages  in  actions  of  tort>  so  &r  as 
any  general  rules  can  be  established,  are  in  many  respects  di£Ferent 
from  those  in  actions  on  contract  The  general  rule  is,  that  the 
party  who  commits  a  trespass  or  other  wrongful  act  is  liable  for  all 
the  direct  injury  resulting  from  such  act,  although  such  resulting 
injury  could  not  have  been  contemplated  as  a  probable  result  of  the 
act  done.  1  Sedg.  Meas.  Dam.  130,  note ;  Eien  v.  Luyster,  60 
N.  Y.  252  ;  HUl  v.  Winsovy  118  Mass.  251  ;  Lane  v.  AilanHe 
Works,  111  id.  136  ;  Keemn  v.  Cavanaugh,  44  Vt.  268  ;  LUlh  v. 
Railroad  Corp.,  66  Me.  239  ;  Collard  v.  Railway  Go.yl  H.  ft  N. 
79 ;  Hart  v.  Railroad  Co.,  13  Met.  99,  104 ;  Wellington  y.  Downer 
Kerosene  Oil  Oo,,  104  Mass.  64;  Metallic  Oomprsssion  Oasiing 
po   T.  Railroad  Co,,  109  id.  277;  Salisbury  v    Herehenroder^ 
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106  id.  458  ;  8.  c,  12  Am.  Rep.  689  ;  Perley  v.  Railroad  Co.,  98 
Mass.  414  ;  Kellogg -v.  Raihoay  Co.,  26  Wis.  223  ;  s.  c,  7  Am.  Rep. 
69 ;  JhiUn  y.  Railway  Co.,  32  Wis.  524,  and  36  id.  413  ;  Williams 
T.  VanderbiU,  28  N.  Y.  217 ;  Ward  v.  Vanderbilt,  34  How.  Pr., 
144  ;  Bowas  v.  Pioneer  Tow  Liiie,  2  Sawy.  21.  These  cases,  and 
many  more  which  might  be  cited,  clearly  establish  the  doctrine  that 
one  who  commits  a  trespass  or  other  wrong  is  liable  for  all  the 
damage  which  legitimately  flows  directly  from  such  trespass  or 
wrong,  whether  such  damages  might  have  been  foreseen  by  the 
wrong-doer  or  not. 

As  stated  by  Justice  Colt  in  the  case  of  Hill  v.  Winsor,  118 
Mass.  251 :  '*  It  cannot  be  said,  as  a  matter  of  law,  that  the  jury 
might  not  properly  find  it  obviously  probable  that  injury  in  some 
form  would  be  caused  to  those  who  were  at  work  on  the  fender  by 
the  act  of  the  defendants  in  running  against  it.  This  constitutes 
negligence,  and  it  is  not  necessary  that  the  injury,  in  the  precise 
form  in  which  it  in  fact  resulted,  should  have  been  foreseen.  It  is 
enough  that  it  now  appears  to  have  been  a  natural  and  probable 
consequence.'' 

In  the  case  of  Bowas  v.  Pioneer  Tbw  Line,  supra,  Judge  Hoff- 
man, speaking  of  the  rule  in  relation  to  damages  on  a  breach  of 
contract,  as  contrasted  with  the  rule  in  case  of  wrongs,  says  :  **  The 
effect  of  this  rule  is  more  often  to  limit  than  to  extend  the  liability 
for  a  breach  of  contract,  although  sometimes  when  the  special  cir- 
cumstances under  which  the  contract  was  made  have  been  com- 
municated, damages  consequential  upon  a  breach  made  under  those 
circumstances  will  be  deemed  to  have  been  contemplated  by  the 
parties,  and  may  be  recovered  by  the  defendant.  But  this  rule,  as 
Mr.  Sedgwick  remarks,  has  no  application  to  torts.  He  who  com- 
mits a  trespass  must  be  held  to  contemplate  all  the  damage  which 
may  legitimately  flow  from  his  illegal  act,  whether  he  may  have 
foreseen  them  or  not,  and  so  far  as  it  is  plainly  traceable,  he  must 
make  compensation  for  it." 

The  justice  and  propriety  of  this  rule  are  manifest  when  applied 
to  cases  of  direct  injury  to  the  person.  If  one  man  strike  another 
with  a  weapon  or  with  his  hand,  he  is  clearly  liable  for  all  the 
direct  injury  the  party  struck  sustains  therefrom.  The  fact  that 
the  result  of  the  blow  is  unexpected  and  unusual,  can  make  no 
difference.  If  the  wrong-doer  should  in  fact  intend  but  slight  in- 
jur?, and  deal  a  blow  which  in  ninety-nine  cases  in  a  hundred 
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would  result  in  a  trifling  injury,  and  yet  by  accident  produce  a  veiy 
grave  one  to  the  person  receiving  it,  owing  either  to  the  state  of 
health  or  other  accidental  circumstances  of  the  party,  such  fact 
would  not  relieve  the  wrong-doer  from  the  consequences  of  his  act. 
The  real  question  in  these  cases  is,  did  the  wrongful  act  produce 
the  injury  complained  of  ?  and  not  whether  the  party  committing 
the  act  could  have  anticipated  the  result.  The  fact  that  the  act  of 
the  party  giving  the  blow  is  unlawful  renders  him  liable  for  all  its 
direct  evil  consequences. 

This  was  the  substance  of  the  decision  in  the  old  and  often  cited 
squib  case  of  Scoit  v.  Shepherd,  2  W.  Bl.  892.  Justice  Nabes  there 
says,  that  ^'  the  act  of  throwing  the  squib  being  unlawful,  the  de- 
fendant was  liable  to  answer  for  the  consequences,  be  the  injury 
mediate  or  immediate ;"  and  in  this  view  of  the  case  all  the  judges 
agreed,  although  they  differed  upon  the  question  as  to  the  form  of 
the  action. 

In  the  case  at  bar,  the  question  to  be  determined  is,  whether  the 
negligent  act  of  the  defendant's  employees  in  putting  the  plaintiffs 
and  their  child  off  the  train  in  the  night-time,  at  the  place  where 
they  did,  was  the  direct  cause  of  the  injury  complained  of  by  the 
plaintiffs,  or  whether  it  was  only  a  remote  cause  for  which  no  action 
lies.  We  must,  in  considering  this  case,  take  it  for  granted  that 
the  walk  from  the  place  where  they  left  the  cars  to  Mauston  was 
the  immediate  cause  of  the  injury  complained  of.  We  think  the 
question  whether  there  was  any  negligence  on  the  part  of  the 
plaintiffs  in  taking  the  walk  was  properly  left  to  the  jury  as  a 
question  of  fact ;  and  they  found  that  they  were  guilty  of  no  neg- 
ligence on  their  part.  They  found  themselves  placed  by  the  wrong- 
ful act  of  the  defendant  where  it  became  necessary  for  their  pro- 
tection to  make  the  journey.  The  fact  that  there  was  a  station- 
house  near  by,  nt  which  they  might  have  found  shelter  until 
another  train  came  by  is  not  conclusive  that  the  plaintiffs  were 
negligent  in  the  matter.  They  were  landed  at  a  place  where 
they  could  not  see  it,  and  the  jury  have  found  that  under  the 
circumstances  they  were  not  guilty  of  negligence  in  not  finding  it. 
The  defendant  must  therefore  be  held  to  have  caused  the  plaintiffs 
to  make  the  journey  as  the  most  prudent  thing  for  them  to  do 
under  the  circumstances.  And  we  think,  under  the  rules  of  law, 
the  defendant  must  be  liable  for  the  direct  consequences  of  the 
journey.     Had  the  defendant  wrongfully  placed  the  plaintiffs  off 
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the  train  in  the  open  country,  where  there  was  no  shelter,  in  a 
cold  and  stormy  night,  and  on  account  of  the  state  of  health  of  the 
parties  in  their  attempts  to  find  shelter  they  had  become  exhausted 
and  perished,  it  would  seem  quite  clear  that  the  defendant  ought 
to  be  liable.  The  wrongful  act  of  the  defendant  would  be  the 
natural  and  direct  cause  of  their  deaths,  and  it  would  seem  to  be  a 
lame  excuse  for  the  defendant,  that  if  the  plaintiffs  had  been  of 
more  robust  health,  they  would  not  have  perished  or  have  suffered 
any  material  injury. 

The  defendant  is  not  excused  because  it  did  not  know  the  state 
of  health  of  Mrs.  Brown,  and  is  equally  responsible  for  the  conse- 
quences of  the  walk  as  though  its  employees  had  full  knowledge  of 
that  fact.  This  court  expressly  so  held  in  the  case  of  Stewart  v. 
A/Nm,  38  Wis.  591,  and  substantially  in  the  case  of  Oliver  v.  Town 
9fLa  Fo/Ze,  36id.  592. 

Upon  the  findings  of  the  jury  in  this  case  it  appears  that  the 
defendant  was  guilty  of  a  wrong  in  putting  the  plaintiffs  off  the 
can  at  the  place  they  did;  that  in  order  to  protect  themselves  from 
the  effects  of  such  wrong  they  made  the  walk  to  Mauston;  that  in 
making  such  walk  they  were  guilty  of  no  negligence,  but  were 
compelled  to  make  it  on  account  of  the  defendants'  wrongful  act ; 
and  that  on  account  of  the  peculiar  state  of  health  of  Mrs.  Brown 
at  the  time  she  was  injured  by  such  walk.  There  waa  no  inter- 
^nening  independent  cause  of  the  injury  other  than  the  act  of  the 
defendant.  All  the  acts  done  by  the  plaintiffs,  and  from  which  the 
injury  flowed,  were  rightful  on  their  part,  and  compelled  by  the  act 
of  the  defendant.  We  think  therefore  it  must  be  held  that  the 
injury  to  Mrs.  Brown  was  the  direct  result  of  the  defendant's  neg- 
hgenoe,  and  that  such  negligence  was  the  proximate  and  not  the 
remote  cause  of  the  injury  within  the  decisions  above  quoted.  We 
can  see  no  reason  why  the  defendant  is  not  equally  liable  for  an 
injury  sustained  by  a  person  who  is  placed  in  a  dangerous  position, 
whether  the  injury  is  the  immediate  result  of  a  wrongful  act,  or 
results  from  the  act  of  the  party  in  endeavoring  to  escape  from  the 
immediate  danger. 

When  by  the  negligence  of  another  a  person  is  threatened  with 
danger,  and  he  attempts  to  escape  such  threatened  danger  by  an 
act  not  culpable  in  itself  under  the  circumstances,  the  person  guilty 
of  the  negligence  is  liable  for  the  injury  received  in  such  attempt 
to  escape,  even  though  no  injury  would  have  been  sustained  had 
Vol.  XLI— 7 


50  WISCONSIN, 


BrowB  ▼.  Chicago,  MilwaukiM  &  St.  Paul  Bail  way  Compaaj. 


there  been  no  attempt  to  escape  the  threatened  danger.  This  was 
so  held,  and  we  think  properly,  in  the  ease  of  a  passenger  riding 
upon  a  stage  coach,  who,  supposing  the  coach  would  be  overturned, 
jumped  therefrom  and  was  injured,  although  the  coach  did  not 
overturn,  and  would  not  have  done  so  had  the  passenger  remained 
in  his  seat.  The  passenger  acted  upon  appearances,  and  not 
having  acted  negligently  it  was  held  that  he  could  recover;  it  being 
shown  that  the  coach  was  driven  negligently  at  the  time,  which 
negligence  produced  the  appearance  of  danger.  Jones  v.  Boyce,  1 
Stark.  493.  The  ground  of  the  decision  is  very  aptly  and  briefly 
stated  by  Lord  Ellenborough  in  the  case  as  follows:  ''If  I  place 
a  man  in  such  a  situation  that  he  must  adopt  a  perilous  alternative 
I  am  responsible  for  the  consequences." 

So  in  the  case  at  bar  the  defendant,  by  its  negligence,  placed  the 
plaintiffs  in  a  position  where  it  was  necessary  for  them  to  act 
to  avoid  the  consequences  of  the  wrongful  act  of  the  defendant, 
and  acting  with  ordinary  prudence  and  care  to  get  themselves 
out  of  the  difSculty  in  which  they  had  been  placed  they  sustained 
injury.  Such  injury  can  be  and  is  traced  directly  to  the  defend- 
ant's negligence  as  its  cause;  and  it  is  its  proximate  cause,  within 
the  rules  of  law  upon  that  subject.  The  true  meaning  of  the 
maxim  causa  proxima  non  remota  spectatur  is  probably  as  well  de- 
fined by  the  late  Chief  Justice  Dixoii^  in  the  case  of  Kellogg  v. 
Railway  Co.,  supra^  as  by  any  other  judge  or  court.  He  states  it 
as  follows:  ''  An  efficient,  adequate  cause  being  found  must  be  con- 
sidered the  true  cause,  unless  some  other  cause  not  incident  to  it, 
but  independent  of  it,  is  shown  to  have  intervened  between  it  and 
the  result." 

In  the  case  of  M.  S  SL  P,  Raihoay  Co.  v.  Kellogg,  94  U.  S.  475, 
the  court  say:  ''  We  do  not  say  that  even  the  natural  and  probable 
consequences  of  a  wrongful  act  or  omission  are  in  aU  cases  to  be 
chargeable  to  the  misfeasance  or  non-feasance.  They  are  not  when 
there  is  a  sufficient  and  independent  cause  operating  between  the 
wrong  and  injury.  In  such  a  case  the  resort  of  the  sufferer  must 
be  to  the  originator  of  the  intermediate  cause.  But  when  there  is 
no  intermediate  efficient  cause  the  original  wrong  must  be  consid- 
ered as  reaching  to  the  effect,  and  proximate  to  it.  The  ir  quiry 
must  therefore  always  be,  whether  there  was  any  intermediate  cause 
disconnected  from  the  primary  fault,  and  self-operating,  which 
produced  the  injury.     *    *    *    In  the  nature  of  things  there  is  in 
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every  transaction  a  sacoession  of  events,  more  or  less  dependent 
apon  those  preceding;  and  it  is  the  province  of  a  jury  to  look  at 
this  sncoession  of  events  or  fitcts,  and  ascertain  whether  they  are 
naturally  and  probably  connected  with  each  other  by  a  continuoua 
sequence,  or  are  dissevered  by  new  and  independent  agencies ;  and 
this  must  be  determined  in  view  of  the  circumstances  existing  at 
the  time." 

Within  this  definition  the  negligence  of  the  defendant  was  the 
proximate  cause  of  injury  to  Mrs.  Brown,  as  there  was  no  other 
cause,  not  incident  to  such  negligence,  which  intervened  to  cause 
the  same. 

There  is,  I  think,  but  one  case  cited  by  the  learned  counsel  for 
the  appellant  which  appears  to  be  in  direct  conflict  with  this  view 
of  the  case,  except  those  which  relate  to  breaches  of  contract,  and 
that  ui  the  PuUinan  Palace  Car  Co.  v.  Barker^  4  Col.  844  ;  s.  c, 
34  Am.  Rep.  89.  This  case  is,  we  think,  unsustained  by  authority, 
and  is  in  direct  conflict  with  the  decisions  of  this  court  in  the  cases 
of  Stefoart  v.  Jiipon,  and  Oliver  v.  Town  of  La  Valle,  supra.  This 
decision  is,  it  seems  to  me,  supported  by  the  principles  of  neither 
law  nor  humanity.  It  in  effect  says  that  if  an  individual  unlaw- 
foDy  compels  a  sick  and  enfeebled  person  to  expose  himself  to  the 
oold  and  storm  to  escape  worse  consequences  from  his  wrongful  act» 
he  cannot  recover  damages  from  the  wrong-doer,  because  it  was 
his  sick  and  enfeebled  condition  which  rendered  his  exposure  in- 
juriooB.  Certainly  such  a  doctrine  does  not  commend  itself  to  those 
kinder  feelings  which  are  common  to  humanity,  and  I  know  of  no 
other  case  which  sustains  its  conclusions. 

In  the  case  of  Sliarp  v.  PuweIl,L.  R.,  7  C.  P.  253,the  defendant  was 
not  held  liable  in  an  action  of  tort  under  the  following  circum* 
stances:  He  unlawfully  washed  a  van  in  the  street,  and  the  water 
ran  down  the  gutter  toward  a  grating  leading  to  the  sewer.  In 
consequence  of  the  extreme  cold  weather  the  grating  was  obstruc- 
ted with  ice,  so  that  the  water  could  not  escape,  and  so  spread  out 
and  froze  over  the  causeway,  which  was  badly  paved  and  rough, 
and  there  froze.  The  plaintiff's  horse,  while  being  led  past  the 
spot,  slipped  upon  the  ice,  and  was  lamed.  The  action  was  brought 
to  recover  for  the  injury  to  the  horse,  and  because  it  was  shown 
that  the  defendant  did  not  know  that  the  grate  was  stopped  so  that 
the  water  could  not  escape,  he  was  held  not  liable.  This  case  comes 
within  the  rule  above  stated;  there  was  an  intervening  and  inde- 


52  WISCONSIN, 

BrowQ  V.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 


pendent  agency  which  caused  the  forming  of  the  ice  in  tiio  street, 
and  the  consequent  injury,  viz. :  the  frozen  condition  of  the  grate, 
of  which  he  was  ignorant,  and  for  which  he  was  in  no  way  respon- 
sible. 

The  cases  of  L,  B.  <§  W.  Railway  Co.  v.  Biniey,  71  IlL  391,  and 
Fraticis  v.  St,  Louis  Transfer  Co.y  5  Mo.  App.  7,  were  both  cases 
similar  to  the  one  at  bar;  but  both  cases  were  decided  in  favor  of 
the  defendants,  because  it  was  held  by  the  court  that  the  plaintiffs, 
after  being  wrongfully  left  by  the  defendants  short  of  their  jour- 
ney's end,  were  guilty  of  gross  negligence  in  their  manner  of 
attempting  to  complete  the  journey,  and  so  were  not  entitled  to  re- 
cover. I  should  say  from  the  reasoning  of  the  judges  in  both 
these  cases  that  the  judgment  would  have  been  for  the  plaintiffs, 
had  there  been  no  fault  on  their  part,  and  had  an  injury  occurred 
to  them  in  prosecuting  the  journey  not  arising  from  their  fault,  or 
the  fault  of  a  third  person. 

In  the  case  of  Phillips  v.  Dicker  son,  85  111.  11 ;  s.  c,  28  Am. 
Bep.  607,  the  defendant  was  doing  no  wrong  to  the  plaintiff,  and 
flio  far  as  the  case  shows  was  unconscious  of  her  existence  at  the 
time.    It  was  an  exceptional  case. 

It  would  extend  this  opinion  to  too  great  length  to  undertake  any 
review  of  the  almost  infinite  number  of  cases  in  which  the  question 
of  remote  or  proximate  causes  is  discussed.  Ko  general  and  fixed 
rule  can  be  laid  down  to  govern  all  cases.  It  is  said  by  the  Supreme 
Court  of  the  United  States  in  M,  <£  SL  P.  Railway  Co.  v.  Kellogg, 
supra :  *^  The  true  rule  is  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a  question  of 
science  or  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in 
view  of  the  circumstances  of  fact  attending  it."  And  similar  lan- 
guage was  used  by  this  court  in  the  case  of  Patten  v.  Railway  Co., 
32  Wis.  524-535.  In  that  case  the  present  chief  justice  says:  ''At 
all  events  we  think  the  question  was  properly  submitted  to  the  jury 
to  determine,  whether  under  all  the  circumstances  the  failure  of 
the  company  to  have  a  light  at  the  depot  on  the  arrival  of  the  train 
was  the  direct  and  proximate  cause  of  the  accident" 

We  think  that  all  the  objections  made  by  the  learned  counsel  for 
the  appellant  to  the  right  of  the  plaintiffs  to  recover  for  the  injury 
to  the  health  of  Mrs.  Brown  were  overruled  by  this  court  in  the 
cases  of  Oliver  v.  Town  of  La  Valle  and  Stewart  v.  Ripon.  In  the 
Oliver  case  the  injury  complained  of  was  like  that  in  the  case  at 
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bar.  The  only  difference  in  the  two  cases  is  that  in  the  Oliver 
ease  the  evideuce  connecting  the  injury  with  the  negligence  of  the 
defendant  was  more  satisfactory  than  in  the  case  at  bar.  But  the 
question  of  the  conclusiveness  of  the  evidence  is  one  for  the  jury, 
and  they  have  settled  that  question  in  favor  of  the  plaintiffs.  In 
the  Oliver  case  the  negligence  of  the  town  caused  the  defendant's 
horses  to  fall  through  and  get  entangled  in  a  bridge  in  the  high- 
way, which  rendered  it  necessary  that  the  plaintiff  should  make 
exertions  to  free  the  horses  from  their  difficulty,  and  such  exer- 
tions caused  the  injury  complained  of.  It  is  the  same  in  the  case 
at  bar,  only  not  so  plain  in  its  circumstances.  The  negligence  of 
the  defendant  put  the  plaintiffs  in  a  situation  which  rendered  it 
necessary  for  them  to  make  an  exertion  to  get  out  of  such  difficulty, 
and  in  doing  so  the  plaintiff,  Mrs.  Brown,  was  injured  the  same  as 
Mrs.  Oliver  in  the  other  case. 

The  case  of  Stewart  v.  Ripon  settles  the  other  question  that  the 
peculiar  condition  of  Mrs.  Brown  at  the  time  is  no  defense  to  her 
claim  for  damages. 

The  objection  made  that  the  verdict  should  be  set  aside,  because 
the  evidence  shows  a  want  of  care  on  the  part  of  the  defendants, 
and  that  the  injury  resulted  from  such  want  of  care  after  the 
walk  to  Mauston,  was  clearly  a  question  of  fact  for  the  jury.  It 
does  not  appear  from  the  record  that  any  instruction  upon  this 
point  was  asked  for  by  either  party  on  the  trial.  There  is  there- 
fore no  error  upon  this  point  in  the  instruction.  The  evidence  is 
not  so  clear  that  the  damage  was  caused  by  the  subsequent  neglect 
of  the  plaintiff  to  procure  proper  medical  attendance,  as  would 
justify  this  court  in  setting  aside  the  verdict  as  against  the  evidence. 

By  the  Court — The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
Cole,  C.  J.,  and  Lyon,  J.,  dissent. 

KoTS  BT  iHK  BxpoBTBB.~We  should  not  roport  this  case,  dedded  by  a  majority  of  one, 
wre  it  not  for  the  interest  and  importance  of  the  question,  and  the  frequency  with 
vbicfa  it  has  lately  arisen.  See  note,  84  Am.  Rep.  93;  Lange  t.  Wagner^  33  Md,  810 ;  s.  c, 
83  Am.  Hep.  88Q,  and  note  883.  In  McMahtm  t.  Ffdd,  43  L.  T.  (N.  S.)  881.  EnffUsh  Court 
of  AppMd,  Jane  17, 1831 ,  the  plaintiff  hired  certain  stables  of  the  defendant,  in  order  to 
put  some  horses  there  which  he  wished  to  dispose  of  at  a  fair  held  in  the  town.  Soon  after 
the  horses  arrived  they  were  turned  out  of  the  stables  in  consequence  of  the  defendant 
having  also  let  the  stables  to  another  person,  and  as  the  defendant  did  not  supply  the 
pUintUf  with  other  accommodation  for  the  horses,  the  plaintiflT  was  compelled  to  obtain 
it  elsewbere.  The  plalntlfC  claimed  damages  for  the  breach  of  contract,  and  alleged  that 
the  horses  were  injured  by  being  thus  suddenly  turned  out  of  the  stables  and  exposed  to 
the  weather  while  he  was  jeeking  other  stables  for  them.     The  Jury  gave  him  SSL  for  the 
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1dm  consequent  on  his  not  haviiiic  the  use  of  the  stables,  and  fiOL  for  the  iqjuiy  to  tli» 
bones.  Hdil  (reverainK  the  Judgroeut  of  Far,  J.),  that  the  ftlalntlfr  was  entitled  to  th^ 
damanres  for  the  injury  to  the  horses. 

BaAMWBLL,  L.  J ,  said:  *"  I  find  a  difficulty  in  ssying  that  tiie  defendant  is  liable,  tt 
seems  to  me  to  be  like  the  esse  of  the  cabiuan  iClayards  v.  Dethick,  l:!  Q  U.  4Wi,  which 
has  been  referred  to  in  the  argument,  wiieni  Uie  action  was  hi4d  to  be  maintainable.  I 
ttiink  that  decision  was  wron.t,  for  the  criterion  Is  not  whether  the  plalntifT  behaved  roaa- 
onabij.  He  ma7  hare  behaved  reasonably  under  the  circumstance^,  Just  ss  it  roaj  be- 
said  that  a  man  who  leads  a  forlorn  hope  behaves  ressonabiy.  But  in  this  case  the  plaint- 
iff might  have  had  the  horses  led  about  while  lie  was  looking  for  cither  stables  for  them, 
but  he  chose  to  leave  tliem  standing  in  the  yard,  and  the  result  is  that  they  caught  cold. 
I  think  that  if  the  question  were  left  to  my  unassisted  Judgment  I  should  oome  to  the 
conclusion  that  the  plaintiff  was  not  entitled  to  these  damsgen;  but  knowing  that  mjr 
learned  brothers  are  of  a  different  opinion  I  will  not  diMent  from  their  Judgment.  I  wish 
to  say  one  word  as  to  the  cam  of  lfo6bs  v.  London  and  S.  W.  R.  Co^  aS  L.  T.  (N.  8 )  SS5 ; 
L.  R ,  10  Q.  B.  111.  I  think  that  dedsion  does  not  govern  the  present  case.  Suppose  a 
person  in  the  position  of  the  plalntifEs  in  that  case  liad  put  his  foot  in  a  hole  in  tlw  dailc 
and  injured  himself,  I  should  doubt  if  he  could  not  rovover,  and  so  if  he  caught  a  cold 
through  having  to  walk  home  at  night ;  but  it  woidd  be  oth«*rwise  if  he  were  attacked  and 
robbed  by  footpads  on  his  way  home.  The  question  in  all  these  cases  Is,  was  the  mischief 
caused  by  the  defendant's  breach  of  contnu^tf  Here  what  happened  could  not  have  hap- 
pened but  for  ttie  breach  of  contract.  l*herefore  I  will  not  dissent  from  the  Judgment  off 
the  other  members  of  the  court,  but  agree  that  the  appeal  must  be  allowed.*' 

Bbbtt,  L.  J.,  said:  **  Since  the  decision  in  HadUu  ▼•  Baxendole,  9  Ezch.  841;  23  L.  J.  17B« 
Bzch.,  the  question  whether  danger  Is  too  remote  has  in  my  opinion  been  one  of  tb» 
greatest  difficulty.  According  to  the  rule  in  HadUy  v.  Bnxendaie  it  must  be  considered, 
first,  whether  the  damage  was  the  necessary  consequence  of  the  breach  of  coniract*  and 
then  whether  it  was  the  probable  consequence,  and  thm  whether  it  might  reasonably  be 
in  the  contemplation  of  the  parties.  The  last  two  questions  are  really  matters  of  fact, 
but  the  courts  have  to  decide  them  as  questions  of  law.  The  qu«*8tion  here  Is.  did  the  fact 
of  the  horses  catching  cold  come  within  any  part  of  the  nilef  It  was  not  the  nrrnmsiy 
consequence  of  the  defendant's  lireach  of  contract,  but  I  should  certainly  say  that  it  was 
the  probable  consequfince,  if  I  had  to  decide  the  question,  and  I  think  it  follows  that  it 
might  reasonably  have  been  In  the  contemplation  of  the  parties.  Here  the  Jury  found 
that  the  contract  had  been  broken,  and  that  the  result  of  the  breach  was  the  damage 
which  the  plaintiff  suffered.  We  are  asked  to  ssy  that  this  is  unreasonable,  and  that  the 
question  ought  not  to  have  been  left  to  the  Jury.  Now  let  us  consider  the  facts.  •  •  m 
Any  one  who  knew  any  thing  about  horses  would  have  known  that  there  was  a  great  prob- 
ability  that  they  would  catch  cold  So  far  from  thinking  as  matter  of  law  that  this  is  not  a 
probable  consequence,  I  am  convince  1  a?  matter  of  fact  that  it  Is.  Then  there  is  the 
decision  in  Hfibfu  v.  London  and  .^.  W.  R  Co.,  which  it  is  contended  governs  this  case. 
As  to  that  decision  I  ctan  only  say  thnt  if  I  acquiesce  in  it  I  caimot  bring  my  mind  toagiee 
with  it.  There  a  man  took  tickets  for  himself  and  his  wife  by  a  midnight  train  to  Hamp- 
ton  Court;  his  house  was  two  miles  off  from  Hampton  Court;  he  was  taken  to  Bsher, 
which  was  between  four  and  five  miles  from  his  home;  could  get  no  convej'ance.  and  he 
and  his  wife  had  to  walk  home  at  night  In  the  rain  ;  his  wife  caught  cold,  and  the  Judge 
said  that  was  not  the  natural  connequenoe  of  the  milway  company*s  breach  of  contract. 
Why  was  the  danuige  there  too  remote?  Make  the  case  of  lodgings.  Suppose  the  landlonl 
turned  his  lodger  out  on  a  cold  night  in  her  nightgown ;  would  It  not  be  such  a  natural  con- 
sequence  as  to  make  htm  liable  If  Rbe  were  to  catch  cold?  If  he  URed  the  least  force,  and 
shedled,  he  would  certainly  be  charged  with  manslaughter.  If  Bsher  were  known  t(»  be 
a  good  station,  and  there  had  been  accommodation  at  the  utation  which  the  plaintiffa 
might  have  availed  themselves  of.  it  would  have  been  their  own  fault  if  tbey  had  not  done 
so;  but  there  was  no  such  accoramndatlon  at  the  fttatlon.they  walked,  and  the  wife  caught 
cold.  The  Judgel^  as  a  matter  of  fact  and  opinion,  decided  that  this  was  so  unnatund  a 
consequence  of  the  railway  company^s  breach  of  contract  that  the  question  could  not  even 
be  left  to  the  Junr.  I  confess  I  cannot  bring  my  mind  to  the  same  conchislon.  Here  how- 
ever there  is  a  difference.    People  do  walk  home  at  night  and  not  catch  cold;  It  is  not 


JANUAKY  TEEM,  1882.  55 


Blown  ▼•  Chicago,  Milwaa&ae  &  8t.  Paul  Ballwaj  Company. 


Marty  tn  iDBYltable  a  cooaequeooe  as  that  boiVM  should  catch  cold  If  turned  out  as  these 
mraL  Tbora  to  a  differance  between  tomlnir  hones  out  at  night  after  a  hot  journey  and 
leaviiv  people  to  walkhooie  at  night.  tMll  Hobba  ▼.  Limdun  cutd  S,  W,  R.  Co.  ts  so  near 
Oe  line  **— ^  In  any  other  case,  unless  the  circumstances  were  exactly  the  same,  I  should 
dtotfa^nlshlt  I  am  thereforo  of  opinion  that  the  appeal  ought  to  be  allowed,  and  in  so 
jj^j^iW.*^  we  are  not  overruling  Fay,  Jn  except  In  mere  form,  for  he  only  yielded  to  the 
^fyptffi^y.  of  the  Queen's  Rench  in  Bobbs  ▼.  Litndon  and  8.  W.R.  Co.,  and  hto  own  opin- 
ion was  tk^  the  plaintiff  was  entitled  to  these  damages.** 

Oonoac,  L.  J.,  said:  **  I  am  also  of  opinion  that  the  plaintiif  to  entitled  to  recover.  The 
Jniy  have'  tbond  that  the  cold  which  the  ptointUTs  horses  caught  was  the  result  of  their 
lining  tnnied  out  of  the  stable.  It  to  said  in  Hobbt  ▼.  London  atul  8.W,R.Co.  that  it  fs 
siraoat  impoaalMe  to  toy  down  a  daflnite  line  as  to  remoteneas  of  damage.  BLACXsimir, 
j^  a^js  •  It  Is  ■omeihing  like  having  to  draw  a  line  between  night  and  day;  there  to  a  great 
dontloa  of  twillglit  when  it  to  neither  night  nor  day.  *  The  rule  has  been  stated  to  be  that 
fbe  faiJufT  niast  be  one  that  may  f^rly  have  been  contemplated  as  the  possible  result  of  a 
branch  of  the  contraet.  I  cannot  agree  to  that  statement,  for  the  parties  to  the  contract 
do  not  ooatamplate  a  breach  of  It.  I  should  rather  say  the  question  would  be,  to  it  a  nat- 
oral  or  probable  remit  of  thebreadk?  It  was  BaidinHohbB  y.  London  andS.  W.  R.  Cn. 
li»t  entctilag  cold  was  an  aooident.  In  my  opinion  it  cannot  be  called  an  accident  in  the 
saase  to  which  I  have  raf erred .  The  question  is,  was  thto  the  pn  ibaUe  result,  without  acd- 
deat.  of  tbs  defendant's  brooch  of  hto  contractr  It  seems  to  me  that  when  the  defendant 
brake  hto  eonkract  and  turned  the  horses  out  it  ought  to  have  been  in  hto  contemplation 
li»t  thay  might  catc^  cold.  It  has  been  said  that  thto  result  was  attributable  mainly  to 
tte  boraea  rtsnding  without  their  clothing;  but  if  that  to  so  the  servant  of  the  defendant 
Itnlp^  to  turn  them  oat,  and  for  thto  the  defendant  would  be  responsible.  I  think  the 
friaiatiirs  coodnct  was  reasonable,  as  rtgards  the  defendant,  in  leaving  the  horses  whero 
they  wera,  and  not  walking  them  about.  I  think  therefore  that  thto  was  the  probable  re- 
sult of  the  defendant's  breach  of  contract,  for  which  he  is  answerable,  as  well  as  for  the 
och^  damage  which  the  plaintiff  has  suffered.  The  other  lords  justices  have  distin- 
jBotohed  thto  case  from  Hobbir.  Lttndtmand  S.W^R.  Co.^  and  therefore  I  will  not  mi- 
nncdy  examine  that  dectolon:  but  It  must  not  be  taken  that  I  agree  with  ft.  Perhaps,  as 
a  decision  of  fact,  it  may  have  been  right,  but  I  cannot  say  that  the  injury  was  not  the 
probable  consequence  merely  because  other  people  might  not  catch  cold  if  placed  in  the 
position.    Tbeinjuiyneednotbeanecessaiy  consequence  of  the  breach  of  con- 


In  i>rate  ▼.  JTfeljy,  Vi  Penn  St.  I9S,  a  lad,  two  years  of  age,  was  forcibly  put  on  bosrd  a 
fre^eht  train  by  the  brekeman ,  and  carried  five  miles  against  his  will.  He  returned  home 
on  foot,  mnniiifr  most  of  the  way.  and  was  taken  sick  and  became  permanently  crippled 
In  both  l«4ss.  Heldt  that  the  court  could  not  undertake  to  decide  that  the  trespass  had  no 
connection  with  the  plalnttflTs  siekness;  nor  that  the  Utter  was  not  the  natural  and  prob- 
abto  ormseqaenee  of  tbe  former.  Nor  that  it  was  not  such  a  consequence  as  under  the 
eiivnmatanoes  might  and  ought  to  have  been  foreseen  by  the  defendants  as  likely  to  flow 
from  thoir  conduct.  Tliese  were  neceaurlly  questions  for  the  Jury.  8tkrbbtt,  J.,  said  : 
**  It  was  conceded  that  the  plaintiff  had  sustained  some  injury,  for  which  he  was  entitled 
to  recover  at  least  against  one  of  the  d*'fendants,  but  It  wsm  denied  that  his  sickness  and 
ubaeqnent  suffering,  in  relation  to  which  considerable  testimony  was  Introduced,  was  the 
raaolt  of  the  trespass  In  ether  words,  It  was  contended  that  the  trespass  was  not  the 
pivxinMte  cause  of  these  injuries.  Thto  was  the  main  question  in  the  case,  and  In  sub- 
mit-ime  it  to  the  Jury  the  learned  Judge  instructed  them  that  if  the  plaintiff's 
ridknas^  was  the  direct  resnit  of  the  defendant's  acts,  **  that  is  If  their  acts,  in  connection 
with  plaintiff**  fright,  excitement  and  ex(*rtion.  in  returnlnir  home,  were  the  immediate 
eaase»f  hto  sickness,  he  to  entitled  to  recover  damages  as  well  for  the  injuries  resulting 
from  hto  sicknesa  as  from  being  put  on  the  car  and  carried  away .  But  he  cannot  recover 
far  injuries  resnItinK  from  his  sickness,  if  his  own  conduct  constituted  negligence  on  his 
part  which  contributed  in  any  degree  to  such  sickness  What  would  be  negligence  in  an 
wfadt  might  not  be  negligence  in  a  boy  t^n  yeare  of  sffe.  and  hence  the  Jury,  in  paning  on 
the  question  of  negligence,  must  have  regard  to  the  age  and  intelligence  of  the  plaintiff* 
at  the  M—"  tiMalleged  Injnriea  were  received.    If  his  sickness  was  not  the  direct  result  of' 
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the  acts  of  the  defendants— was  the  result  of  other  canaea,  or  if  his  negUgenoe  oontrftmtad 
to  his  sickness  in  any  degree,  then  he  could  recoTer  only  such  damages  as  he  suBftainert  bgr 
reason  of  having  been  forcibly  put  on  the  car  and  taken  away ;  that  is  to  say,  all  damages 
he  suffered  prior  to  and  independent  of  his  sickness ;  and  these  instracttons  will  govern 
your  verdict  wliether  under  our  subsequent  instructions  you  find  against  Qeorge  Drake 
only  or  against  both  defendants.*  The  Instruction  thusglven  was  both  appropriate  and 
adequate,  and  is  here  referred  to  at  length  for  the  purpose  of  showing  how  some  of  the 
detached  sentences  of  the  charge  assigned  for  error  are  explained  and  qualified  by  the 
context.  If  the  defendants  below  had  desired  other  or  more  specific  Instructions  on  the 
subject,  they  should  have  preferred  their  request  to  the  court.  In  Hoag  t.  Railroad  Co,, 
4  Norria,  20^  ourbrother  PAZsoir  says :  '  The  doctrine  laid  down  in  the  Batlroad  Co.  yi. 
Bope,  80  Penn.  St.  878 ;  s.  a,  21  Am.  Rep.  1(X),  and  to  be  gathered  Incidentally  perh^w 
from  Baydure  v.  Kni(fhU  la  that  the  question  of  proximate  cause  Is  to  be  decided  by  the 
Juiy  upon  all  the  facts  In  the  case  ;  that  they*  are  to  ascertain  the  relation  of  one  fact  to 
another,  and  how  far  there  Is  a  continuation  of  the  causation  by  which  the  result  is  linked 
to  the  cause  by  an  unbroken  chain  of  events,  each  one  of  which  Is  the  natural,  foreseen  and 
necessaiy  result  of  such  cause.  *  *  *  In  determining  what  is  proximate  cause, 
the  true  rule  Is,  that  the  Injury  must  be  the  natural  and  probable  consequence  of  the 
negligence  ;  such  a  consequence  as  under  the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  b/ the  wrong-doer  as  likely  to  flow  from  his  act.* 
In  view  of  the  testimony  in  this  case,  the  court  could  not  undertake  to  decide  that  the 
trespass  had  no  connection  with  the  pUtintlfTs  sickness ;  that  the  latter  was  not  the 
natural  and  probable  consequence  of  the  former.  Nor  that  It  was  not  such  a  consequence 
as  under  the  circumstances  might  and  ought  to  have  been  foreseen  by  the  def endanta  as 
likely  to  flow  from  their  conduct.  These  were  necessarily  questions  for  the  Jury.  A  child 
of  tender  years  was  forcibly  seized,  thrust  into  a  car,  locked  up  in  a  dark  closet,  and 
carried  five  miles  from  home,  released  late  In  the  evening,  and  left  to  flnd  his  way  home 
as  best  he  could.  Was  It  an  unnatural  or  Improbable  result,  that  he  should  be  excited, 
nervous,  terrified  ;  that  he  should  make  his  way  home,  if  he  could  find  it,  with  all  possible 
speed,  and  without  thought  of  consequences  ?  Was  it  at  all  unnatural  or  improbable, 
that  the  abuse,  excitement  and  exposure  would  result  In  some  form  of  illness,  more  or 
less  severe  T  And  were  not  these  such  natural  and  probable  consequences  as  might  and 
ought  to  have  been  foreseen  by  those  who  committed  the  trespass  ?  If  they  were,  it  was 
not  at  all  necessary  that  they  might  and  ought  to  have  foreseen  the  nature,  severity  or 
extent  of  such  illness.  To  hold  that  this  was  essential  would  be  requiring  entirely  too 
much  in  the  interest  of  the  wrong-doer.  The  actual  results  depend  very  much  on  the 
physical  condition  and  constitutional  tendencies  of  the  person  injured ;  in  some  cases  they 
might  not  be  so  serious,  In  others  more  serious,  and  even  permanent,  as  in  the  presoit 
case.    Sbarswood,  C.  J.,  Mascuii  and  Pazson,  JJ.,  dissented. 

JnScheffery.  Waahington  CUy^  Virginia  Midland  and  Great  Southern  R.  R.  Oi»., 
Supreme  Court  of  the  United  States,  May,  1882,  It  was  held,  that  a  railroad  company  Is 
not  liable  for  damages  because  of  the  death  of  one,  who  by  reason  of  his  sniferingB 
from  Injuries  caused  by  the  negligence  of  the  company's  agents,  has  taken  his 
own  life.  MiiiLBB,  J.,  said  :  **Two  cases  are  cited  by  counsel,  decided  In  this  court, 
on  the  subject  of  the  remote  and  proximate  causes  of  acts  where  the  liability  of 
the  party  sued  depends  on  whether  the  act  Is  held  to  be  the  one  or  the  other ;  and 
though  relied  on  by  plaintiffs  in  error,  we  think  they  both  sustained  the  Judgment 
of  the  Circuit  Court.  The  first  of  these  is  that  of  2ns,  Co.  v.  Tweetl,  7  Wall.  44.  In 
that  case  a  policy  of  fire  Insurance  contained  the  usual  clause  of  exception  from  liabilitj 
for  any  loss  which  might  occur  *  by  means  of  any  invasion,  insurrection,  riot,  or  civil  com- 
motion, or  any  military  or  usurped  power,  explosion,  earthquake  or  hurricane.'  An  explo- 
sion took  place  in  the  Marshall  warehouse,  which  threw  down  the  walls  of  the  Alabama 
warehouse— the  one  insured,  situated  across  the  street  from  ihe  Marshall  warehouse— and 
by  this  means,  and  by  the  sparks  from  the  Eagle  Mill,  also  fired  by  the  explofiion»  fadlito- 
ted  by  the  direction  of  the  wind,  the  Alabama  warehouse  was  burned.  This  court  held  that 
the  explosion  was  the  proximate  cause  of  the  loss  of  the  Alabama  warehouse,  because 
the  fire  extended  at  once  from  the  Marshall  warehouse,  where  the  explosion  occurred. 
The  court  said  that  no  new  or  Intervening  cause  occurred  between  the  explosion  and  the 
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konilng  of  thb  Alabama  warohnuae.  That  tf  a  new  force  or  power  had  intervened, 
nfieieBfcof  Hwlf  to  etaad as  the  came  of  the  mJsfortune,  the  other  mait  be  conaldefed  ab 
tooremoteL  ThlscasewenttotbeTei^of  theiouaddoetrinein  holding  the  explosion  to 
be  Uie  praodmate  eaoae  of  the  loss  of  the  Alabama  warehouse ;  but  it  rested  on  the 
grooBd  that  no  other  proximate  cause  was  found.  In  the  case  of  MUvoaiukee  and  St. 
Pmd  B.  R.  Co,  ▼.  £bBo09«  M  U.  8. 460,  the  sparks  from  a  steam  feny-boat  of  the  company 
had  sotllrs  to  ao  elevator,  and  the  sparks  from  the  elevator  had  set  fire  to  Keliogg^s  saw- 
mill and  lumber-yard,  whicfa  were  from  three  to  four  hundred  feet  from  the  elevator, 
flu  court  below  was  requested  to  charge  the  jury  that  the  spaiteftom  the  steamboat  as 
aoBoseoC  the  lire  of  the  mill  and  lumber  was  too  remou.  Instead  of  this,  the  court  sub- 
■dtted  to  the  Jury  to  find  '  whether  the  burning  of  the  miD  and  lumber  was  the  result 
■smrsSy  and  rsasooably  to  be  expected  tram  the  burning  of  the  elevator  ;  whether  it 
vm  a  result  which  under  the  circumstances  would  not  naturally  follow  from  the  burning 
of  the  elevator,  and  whether  it  was  the  result  of  the  continued  effect  of  the  sparks  from 
Che  steamboat,  without  the  aid  of  other  causes  not  reasonably  to  be  expected.*  The  8u- 
prame  Oonrt  afflnned  this  ruling,  and  in  commenting  on  the  difficulty  of  ascertaining,  in 
each  case,  the  Une  between  the  proximate  and  remote  causes  of  a  wrong  for  which  a 
lemedy  is  sought,  says  :  '  It  is  admitted  that  the  rule  is  difficult  But  it  is  generally  held 
that,  in  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amounting  to  wanton 
vrong,  li  the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury  was  the  natural 
sad  probable  consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to  have 
keen  foreseen  in  the  Ught  of  the  attending  circumstances.  *  To  the  same  effect  is  the  lan- 
gaage  ef  the  court  in  JieDonaid  t.  Sndling,  14  Allen,  294.  Bringing  the  caae  before  us  to 
the  test  of  these  principles,  it  presents  no  difficulty.  The  proximate  cause  of  the  death  of 
SdMffer  was  his  own  act  of  self-destruction.  It  was  within  the  rule  in  both  these  cases  a 
neir  cause,  and  a  sufficient  cause  of  death.  The  argument  is  not  sound  which  seeks  to 
trace  this  immediate  cause  of  the  death  through  the  previous  stages  of  mental  aberration, 
phyrical  suffering,  and  eight  months*  disease  and  medical  treatment  to  che  original  acci- 
deal  on  the  railroad.  Such  a  course  of  possible  or  even  logical  argument  would  lead  ba(± 
to  that  *  great  first  cause  least  understood, '  in  which  the  train  of  all  causation  ends.  The 
loldde  of  Sciisffer  was  not  a  result  naturaUy  and  recwonably  to  be  expected  firom  the  in- 
Joiy  received  on  the  train.  It  was  not  the  natural  and  probable  consequence,  and  could 
ftot  have  been  foreseen  In  the  light  of  the  drcumstanoes  attending  the  negligence  of  the 
eOoMs  in  charge  of  the  train.  His  Insanity  as  a  cause  of  his  final  destruction  was  as 
HtUe  the  natural  or  probable  result  of  the  negligence  of  the  railway  officials  as  his  suidde, 
aadeechof  these  are  casual  or  unexpected  causes,  intervening  between  the  act  which 
lajvred  htan  and  his  death . " 

la  HmaUm  <0  TtxoM  Cent.  R.  Co,  v.  Fi'ederieka,  Texas  Supreme  Court,  1888,  It  was  held 
that  where  a  woman  in  delicate  health  applied  at  night  to  a  railroad  ticket  agent  at  a  sta- 
tioQ  for  a  ticket,  tendering  the  fare,  and  Iqr  the  negligence  of  the  agent  was  prevented  from 
gettbigthe  ticket,  and  therein  from  taking  the  train,  the  company  is  liable  for  all  damages 
which  might  reaaonably  be  expected  to  result  from  the  negligence,  such  as  walking  several 
miles  in  order  to  stay  for  the  night,  sickness  caused  thereby,  mental  suffering,  etc. 

la  MurdfKk  v.  Boeton  and  Albany  Railroad  Co.,  Massachusetts  Supreme  Court,  188S,an 
•ction  ef  damages  for  breach  of  contract  to  cany  the  plaintiff  aa  a  passenger  from  Sprlng- 
Md  to  North  Adams,  it  appeared  that  the  plaintiff  bought  a  ticket  at  Springfield, 
wtaieh  entitled  hira  to  be  carried  to  North  Adams;  that  the  defendant's  conductor  refused 
loreoeive  the  ticket,  and  when  the  train  arrived  at  Plttsfleld,  the  conductor,  who  was  a 
raOroad  police  ofllcer,  arrested  the  plaintiff  for  evading  his  fare  and  delivered  him  into 
the  custody  of  two  police  officers  of  Pittsfield,  who  detained  him  during  the  night  in  the 
piaoBof  detention  provided  for  arrested  persons.  The  presiding  judge  ruled  that  the 
plaintiff  was  entitled  to  recover  damages  for  this  arrest  and  imprisonment,  for  indignities 
which  the  plaintiff  claimed  that  be  suffered  at  the  hands  of  the  Pittsfield  police  officers, 
fai  Us  mental  suffering,  and  for  sickness  produced  by  a  cold  caught  while  confined  The 
eont  In  review  said:  **  The  distinction  between  the  roles  of  damages  applicable  in  actions 
of  eOBtraet  and  of  tort  appears  to  have  been  overlooked  at  the  trial.  We  are  of  opinion 
thsttoobroada  role  was  adopted  in  this  case.  Damages  for  a  breach  of  a  contract  arA 
ttaiited  tosndi  as  aro  the  natural  and  proximate  consequences  of  the  breach,  such  as  may 
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fairly  bo  Bappoaed  to  enter  Into  the  contemplation  of  the  partiea  when  they  made  the 
iract,  and  such  as  might  naturally  be  expected  to  result  from  its  violation.  The  deteo^ 
tion  of  the  plaintiff  during  the  night,  his  discomforts  fat  the  place  of  detention,  the 
cold  which  he  took  by  the  dampness  of  the  cell,  and  the  indignities  he  suffered  frooi 
the  police  offlcera  of  PittsHeld,  were  not  the  immediate  consequences  of  the  breach  of 
the  defendant's  contract  to  carry  the  plaintiff  to  North  Adams.  Tboy  were  the  ivsults 
of  intervening  causes,  not  the  primary  but  the  secondary  effects  of  the  breach  of  con- 
tract, and  are  too  remote  to  come  within  the  rule  of  damages  applicable  in  an  action 
of  contract.  Ho62w  ▼.  London  atid  SoiUhwaUrn  Railway,  I*.  R..  10  Q.  B.  ill.  The 
plalntifTs  remedy  for  them  wrongs,  if  proved,  is  by  an  action  of  tort.  The  defendant 
was  not  required  to  be  ready  to  meet  and  contest  these  questions  under  a  deofauBtloB 
tlhllnfl  a  breach  of  a  oootraot  to  oarry  the  plataitlff  to  North  Adams.** 


Lord  t.  Devendobf. 

(54  wis.  491.) 

AMtignmetU  for  ben^  of  erediton — authority  to  $eU  on  orodU, 

An  aBBlgnment  for  the  benefit  of  creditors  directed  that  the  araifCDee,  "  witk 
all  oonTenient  dilfgenoe»  sell  or  dispose  of  the  property  at  pablie  or  privata 
sale,  as  he  may  deem  most  beneficial  to  the  interest  of  the  creditors,"  "  and 
convert  the  same  into  money.*'  Held,  not  to  anthorixe  a  aale  on  credit,  and 
to  be  valid.* 

ATTACHMENT  proceedings.     The  contest  was  between  an  as- 
signee for  the  benefit  of  creditors,  and  attaching  creditors. 
The  opinion  states  the  point     The  attachment  was  vacated  below 

Bell  ii  Murphy  and  P.  A.  Orion,  for  appellant. 

Carter  d  Cleary,  for  respondent. 

Gassoday,  J.  In  our  opinion  the  assignment  is  not  void  upon 
its  face  by  reason  of  the  following  clause :  "'shall,  wil.th  all  oon- 
Tenient  diligence,  sell  and  dispose  of  the  same  at  public  or  private 
sale,  as  he  may  deem  most  beneficial  to  the  intereeta  of  the 
creditors  of  said  party  of  the  first  part,  and  convert  the  same 
into  money." 

In  HtUchinson  y.  Lord,  1  Wis.  294,  the  particular  words  which 
rendered  the  assignment  void  were  :  ''  In  such  maimer,  either  at 
public  or  private  sale,  and  upon  such  terms  and  for  sitch  prices,  aa 
to  the  said  party  of  the  second  part  shall  seem  advisable ; "  and 

•anbOnhnMt/adt^.MeW'MrUr  (9Neb.6),  81  AnLBep.80tf»  and  note,  WL 
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thoee  which  further  expressly  exempted  the  assignee  from  all  liabil- 
ity,  ''  while  acting  in  goodJuHh.^^  The  court  in  that  case  put  par- 
ticolar  stress  upon  the  words  in  italics. 

In  Keep  y.  tSaudcrsan^  2  Wis.  42,  the  words  which  avoided  the 
sssignment  were :  ''  To  sell  and  dispose  of  the  assigned  property 
itpitn  such  terms  and  conditions  as  in  their  judgment  may  appear 
best  and  most  to  the  interest  of  the  parties  concerned." 

In  Norton  y.  Kearney^  10  Wis.  443,  it  was  held  that  **  an  assign- 
ment in  which  the  assignee  is  *  to  dispose  of  the  property  to  the  best 
advantange,  in  his  discretion/  is  valid,  and  does  not  imply  an  au- 
thority to  sell  on  credit."  Dixon,  G.  J.,  distinguishing  that  case 
from  Hutchinson  v.  Lord  and  Keep  v.  Sanden^on,  supra,  said : 
"  We  are  of  the  opinion  that  the  discretion  here  vested  must  be 
anderstood  as  a  legal  discretion  ;  that  is,  a  discretion  to  be  exercised 
within  the  limits  which  the  law  fixes  in  such  cases.  There  is  ample 
room  for  the  exercise  of  this  discretion  without  transcending  any 
rule  of  law."  The  second  case  of  Keep  v.  Sander  son,  12  Wis.  352, 
tamed  upon  the  same  language  as  the  first,  and  was  decided  the 
same  way,  and  the  opinion  clearly  distinguishes  it  from  Norton  v. 
Kettrney,  The  above  cases  are  harmonized  by  Btan,  0.  J.,  in  his 
dissenting  opinion  in  Bound  v.  Railroad  Co.,  45  Wis.  574,  575. 

In  the  case  before  us  there  is  nothing  said  about  *^  terms  and 
conditions,"  nor  ''prices,"  but  the  assignee  is  required  to  sell  and 
dispose  of  the  property  and  convert  the  same  into  money  with  all 
convenient  diligence,  and  such  sale  and  disposition  is  to  be  ''  at 
public  or  private  sale,"  as  he  may  deem  most  beneficial.  The 
thing  thus  ieft  to  his  discretion  is,  whether  he  will  sell  at  public  or 
private  sale,  and  not  whether  he  will  sell  f cr  cash,  cr  on  credit  oi 
otherwise. 

[Omitting  minor  matters.] 

By  the  OourL — ^The  order  of  the  Oizcnifc  Court  is  afllrmedi 

Judgment,  affirtned 
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3ridence — ^deruyu  baokB. 

Itztimcta  from  books  proved  to  be  *'  standard  works  in  the  medical  profession  ** 
maj  not  be  read  to  the  Jury  as  evidenoe.    {8ee  nate^  p.  61.) 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  point     The  plaintiff  had  judgment  below. 

R.  J.  MeBride  and  James  0*Neilly  for  appellant 
H.  H.  Hay  den  and  W.  Pr  Bartlett,  for  respondent 

Cassoday,  J.  [Omitting  all  other  considerations.]  The  de- 
fendant  examined  a  medical  witness,  and  after  proving  by  him  that 
certain  medical  books  shown  him  were  standard  works  in  his  pro- 
fession, offered  to  read  extracts  from  them  to  the  jury  as  evidence  ; 
but  the  offer  was  rejected,  and  the  ruling  is  assigned  as  error. 

In  lAining  v.  Staie^  2  Pin.  215,  it  was  held  to  be  discretionary 
with  the  triid  judge  whether  or  not  counsel  shall  be  allowed  in  hia 
argument  to  read  to  the  jury  medical  or  scientific  works.  See  Wade 
V.  De  Witty  20  Tex.  400 ;  Legg  v.  Drakes  1  Ohio  St  286. 

In  Ripon  v.  BUtel,  30  Wis.  619,  the  court  felt  bound,  under  the 
peculiar  condition  of  the  record,  to  assume,  in  order  to  sustain  the 
judgment,  that  the  medical  books  had  been  admitted  for  the  ptiiv 
pose  of  impeaching  the  evidence  of  a  medical  expert,  who  had  given 
certain  testimony  as  to  their  contents.  To  the  same  effect  is  Conn. 
Mut,  Life  Ins.  Co,  v.  Bllis,  89  111.  516.  The  inference  from  tha 
opinion  is,  that  they  would  not  have  been  admissible  as  evidence 
for  any  other  purpose.  The  precise  question  here  presented  is, 
whether  a  party  can  give  in  evidence  extracts  from  standard  medi- 
cal works  referred  to  by  his  own  expert  witness,  for  the  purpose  of 
corroborating  such  expert,  and  of  increasing  the  weight  to  be  given 
to  his  testimony. 

In  Stale  v.  Hoyt,  46  Conn.  337,  the  trial  court  refused  to  allow 
such  extracts  to  be  read  by  counsel  as  a  part  of  his  argument,  and 
upon  error  being  assigned,  the  cause  was  for  that  reason  reversed 
by  three  of  the  five  judges  of  the  Supreme  Court  of  that  State. 
The  opinion  of  the  court  however  cites  but  one  case  in  support  •  ! 
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the  decision,  and  that  from  the  same  State.  Two  of  the  judges 
dissented,  and  in  support  of  their  opinion,  cited  English,  Massa- 
chusetts, Indiana,  Texas  and  Wisconsin  cases. 

In  Adkwarth  y.  Kittridge,  12  Gushu  193^  it  was  held  that ''  med- 
ical books,  eyen  of  reoeiyed  authority,  are  not  competent  eyidence, 
if  objected  to  by  the  adyerse  party.''  The  reason  giyen,  in  the 
terse  opinion  of  Ohief  Justice  Shaw,  is  that  the  written  statements 
contained  in  such  extracts  are  ''  wanting  the  sanction  of  an  oath,'' 
and  are  **  made  by  one  not  present,  and  not  liable  to  cross-exami- 
nation.'*   See  Can*,  y.  Wihon^  1  Oray,  338. 

In  Cmn.  y.  Siurtivani,  117  Mass.  123 ;  s.  c,  19  Am.  Bep.  401, 
it  was  held  that  ''books  on  medical  jurisprudence  cannot  be  read 
by  a  witness  to  the  jury,  although  the  witness  is  an  expert,  and 
concurs  in  the  yiews  therein  expressed."  The  only  difference 
between  that  case  and  this  is,  that  here  the  counsel  instead  of 
the  witness,  proposed  to  read  the  extracts.  These  cases  are  in 
harmony  with  our  own  judgment,  as  well  as  with  the  former 
decisions  of  this  court  on  the  subject  See  discussions  in  24  Alb. 
Law  J.  266,  284 :  Whart.  Ey.,  §§  665-6 ;  1  Oreenl.  Ey.,  §  440, 
and  note.  JudgtnefU  accordingly. 


Kom  BT  1KB  BMumia».^On  rearting  ■otentilic  books  to  the  jury  on  the  argument,  see 
OMoA  CaA^  L.  £m.  Co.  t.  dieever,  88  Ohio  St.  801 ;  8.0.,  88  Am.  Rep.  578;  and  note, 
OB.  CkilKer  v.  Stmpeon,  5  C  A  P.  93,  waa  an  action  for  words  ohatiging  plaintiff  with 
maUiTBrtfcin  as  *  physidaa.  It  waa  proposed  to  show  that  certain  prescriptions  were 
proper  and  the  dooas  not  too  laiva,  and  ooansel  offered  to  pat  in  evidence  medical  books 
eCaotliorlty  to  show  what  waa  the  reoelTed  opInioD  in  the  medical  professton.  Ttiroii., 
C.  J. :  **I  think  cannot  receive  medical  books.**  Wmhtmak,  J. :  "When  foreign 
IswB  are  to  be  pr<r>ved.  It  frequent!/  happens  that  a  witness  produces  a  foreign  law  book. 
sad  stales  It  to  be  a  book  of  anthorlty."  Tixdai.,  C.  J. :  *' Physic  depends  more  on 
prsetlee  than  law.  I  think  yoo  may  ask  a  witness  whether  In  the  course  of  his  readiog  be 
kasfDond  this  laid  down.**  **Ido  not  think  thebooksthemselTescanberead,  butldonot 
Bse  any  ObJeetioB  to  your  aaklBg  Sir  H.  Halford  his  Judgment  and  the  grounds  of  it. 
whieh  may  be  in  some  degree  founded  upon  boolcs  as  a  part  of  his  general  knowledge." 

WmMnam  ▼.  OtddAy,  8  Oray,  430,  was  an  action  for  breach  of  warranty  on  sale  of  a 
horse,  tbs  brsadi  alleged  being  that  the  hone  was  addicted  to  the  yice  of  *'  cribbitlng.  *' 
Ob  the  trial  oowisel  undertook  to  read  fk'om  Dodd*s  Veterinary  Suiigeon  ss  to  the  nature 
of  theiiabtt»aad  as  to  whether  It  constituted  a  breach  of  the  warranty,  but  was  stopped 
ky  the  ooort,  which  held  snehmatter  Inadmissible.  To  the  same  effect.  Darby  ▼.  OuseZey, 
H.ftN   ttl.  aadFcnpfeTT.  Lswis,  85Ttt.  880. 

In  WhUony,  Jnsuranoe  Co.,  108  Mass.  24,  counsel  offered  to  read  from  Appleton*8 
Amsrfeaa  Cyclopndiaan  arti<de  on  the  subject  of  guano  in  the  islands  of  the  Caribbean 
sea«  to  show  the  character  and  repute  of  the  Island  of  NaTassa  as  a  guano  island,  but  it 
was  not  permitted.  The  court  say:  **T1ie  defendants  were  also  rightly  refused  perrais- 
tfoo  to  read  to  the  Jury  an  article  in  Appleton^s  CydopCBdia.  A  book  published  in  this 
itry  by  a  private  peraon  Is  not  competent  erldenoe  of  facts  stated  therein  of  recent 
irrenee.  and  which  might  be  proved  by  living  witnesses,  or  other  better  evidence,  and 
Ae  book  in  queatloB  not  being  shown  tohavebeen  approved  by  any  public  authority  .or  to 
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be  in  general  uae  among  merchanto  or  undenrriters,  has  no  tendenoirto  ahow  tliat  tlie  la- 
land  of  Navaasa  was  oommonljr  called  and  known  aa  a  guano  laland  ** 

In  Carter  v.  State^  2  lud.  «17,  (he  court  beld  (hat  while  medical  booka  are  notadmialbia 
In  evidence,  medical  men  mi^  give  their  opinioua  as  witneaees,  which  opinlona  may  in  * 
measure  be  founded  on  standard  medical  books  as  a  part  of  their  general  knowledge 

In  StaU  r.  O'BrUn,  7  R  I  8JS,  the  court  said:  **  The  book  (Tajlor'a  Medical  Juii»pni- 
dence)  offered  to  be  read  to  the  Jury,  was  not  admissible  as  evidence.  No  evidence  in  the 
nature  of  parol  testimony  could  probably  pass  to  them  except  under  the  sanction  of  an 
oath;  and  upon  this  ground,  works  of  sdence  are  excluded,  notwithstanding  the  opinion 
of  scientific  men  that  they  are  books  of  authority  and  valuable  as  treatises,  ticlentifio 
men  are  admitted  to  give  their  opinion  as  experts  because  given  under  oath;  but  the  books 
which  they  write  are,  for  want  of  such  an  oath,  excluded.** 

In  the  very  recent  case  in  the  Michigan  Supreme  Court,  Pinneu  v.  Cahtn,  an  expert  tea> 
tifled  that  he  was  supported  In  his  opinion  by  all  works  of  good  authority,  and  tbal  tlM 
* '  Modem  Horse  Doctor,  by  Dr.  Dodd,**  was  a  work  of  that  kind.  The  opposite  party  was 
then  allowed  to  show  from  this  work  of  Dr.  Dodd,  that  It  laid  down  different  doctilnea. 
OaAVSs.J.,says:  **  This  evidence  was  offered  to  discredit  thin  expert  In  connection  with 
his  cross  examination .  The  rule  Is  acknowledged  In  this  State,  that  medical  books  are'noi 
admissible  as  a  substantive  medium  of  proof  of  the  ftets  they  set  forth.  Bat  the  mat- 
ter In  question  was  not  adduced  with  any  such  view.  The  witness  assumed  to  be  a  penon 
versed  In  the  veterinary  science;  to  be  familiar  with  the  beat  books  which  treat  of  it,  and 
among  others,  with  the  work  of  Dodd.  He  professed  himself  qualified  to  give  an  opinioa 
to  the  Jury  from  the  witness  stand,  on  the  ailment  of  the  plaintiff's  horse  and  its  cause, 
and  the  drift  of  his  opinion  was  to  connect  the  defendant  with  that  ailment.  He  borrowed 
credit  for  the  accuracy  of  his  statement  on  referring  his  learning  to  the  books  before  men- 
tioned, and  by  Implying  that  he  echoed  the  standard  authorities  like  Dodd.  Under  the 
circumstances,  It  was  not  improper  to  resort  to  the  book,  not  to  prove  the  f^cts  It  oon- 
lalned,  but  to  disprove  the  statement  of  the  witness,  and  to  enable  the  Jury  to  aee  thai 
the  book  did  not  contain  what  he  had  ascribed  to  It.  The  final  purpose  was  to  disparage 
the  opinion  of  the  witness,  and  hinder  the  jury  from  being  imposed  upon  by  a 'false  light. 
The  case  Is  a  clear  exception  to  the  rule  which  forbids  the  reading  of  books  of  Inductive 
aclence  as  ai&rmatiTe  evidence  of  the  facts  treated  of.**  In  Cnnf  v.  WUcnXt  0  Ind.  89, 
*'  Evan*s  Wheel wright*8  Guide  '*  was  permitted  to  be  read  to  the  juiy  by  way  of  illustra- 
tion merely,  but  the  court  charged  the  Jury  that  **  extracts  read  from  a  scientific  work 
nre  not  of  authority,  conclusively  or  prima  faeU,*^ 

In  Iowa  and  Alabama  such  books  are  evidence  by  statute.  In  Stoudenmeir  v.  WOUam- 
sori,  29  Ala.  &j8,  the  court  say:  **  We  think  that  medical  authors  whose  books  are  admit- 
ted or  proven  to  be  standard  works  with  that  profeasion.oaght  to  bersoeived  in  evidence.** 

In  a  late  California  case,  People  v.  WheeUVt  the  district  attorney,  under  objection,  was 
permitted  on  the  argument  to  reisd  to  the  Jury  extracts  from  Brown*s  *'  Medical  Juriqpm- 
dence  of  Insanity  .*'  The  book  was  not  in  evidence,  nor  was  there  any  evidence  that  It 
was  scientific  or  of  standard  or  recognised  authority.  He/d  error.  The  opinion  reviews 
the  authoriiies  very  exhaustively  and  critically,  and  the  de<dslou  is  put  on  the  omission  of 
evidence  of  the  character  of  the  book,  but  the  court  intimated  that  even  If  the  authoritn- 
tive  character  of  the  treatise  had  been  shown,  it  would  still  have  been  error  to  read  from 
It.  They  said :  *'  The  expert  is  called  to  assist  the  Jury  In  reaching  a  Just  conclusion;  his 
testimony  is  necessarily  subject  to  the  supervision  of  the  Jury.  They  must  determine  not 
only  whether  the  hjiwthetlcal  case  on  which  his  opinion  is  based  is  the  case  before  them, 
as  established  by  credible  testimony,  but  must  consider  the  reasons  he  has  given  for  his 
opinions,  and  by  his  whole  testimony  test  his  credibility  and  the  correctness  of  his  Judg- 
ment. Inasmuch  as  the  circumstances  on  which  the  Jury  are  to  determine  the  weight  to 
be  given  the  opinion  of  an  expert  are  more  numerous  and  complicated  than  those  1^  ref- 
erence to  which  they  are  to  decide  on  the  consideration  to  be  accorded  to  the  statements 
of  a  witness  with  respect  to  facts  and  inferences  involved,  if  any.  which  are  wit  fain  the  readi 
of  those  possessed  of  no  special  or  sdentiflc  acquirements,  it  follows  that  It  is  peculiarly 
Important  that  a  defendant  chai^ged  with  crime  should  be  '  confronted  *  by  the  expert 
witnesses  sgalnat  him,  and  that  they  should  bo  cross-examined  in  his  presence.  But 
where  the  opinions  of  a  writer  aa  to  the  presence  or  absence  of  insanity,  upon  facts 
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■  aaalofoai  to  Ummb  rlaimed  by  the  prosecution  or  defeuae  to  be  estaldlihed  in  the 
nre  permitted  to  go  to  the  Jury,  the  .writer  Is  not  ewom  or  croHuexamlned  at  ell. 
8edi  erideooe  Is  equally  objectionable,  whether  Introduced  by  the  people  or  by  the  de- 
Itoadant.  If  held  admiaeible,  the  question  of  luBanity  may  be  tried,  not  by  the  testimony, 
but  upon  ezoerpta  from  works  presenting  partial  views  of  Tariant  and  perlutps  contradic- 
tory theories.  In  the  case  before  us,  too,  there  was  no  evidence  that  the  work  from  which 
IhediBSrieiattonMgr  read  *  various'  sections,  was  a  standard  authority  in  the  medksal 
or  that  the  author  was  an  expert.** 


JswsLii  T.  Ghicaoo,  St.   Paul  akd  Mikheapolis  Railway 

Company. 

(MWIs.«10l) 

SegUgenoe — eoninbuUny — having  railway  train  under-wap 

A  lailwmy  train  not  stopping  at  a  atation  a  reasonable  length  of  time  to  allow 
paaaengen  to  alight,  one  undertook  in  spite  of  warnings  to  get  off  after  the 
train  had  started,  and  was  injared.     Held,  that  she  was  gailty  of  contribn 
ioiy  aegllgnnce  fatal  to  recovery.    (See  note,  p,  05.) 

ACTION  of  damages  for  personal  injoiybj  negligence.     The 
opinion  and  head-note  show  (he  case.      The  plaintiff  had 
jadgment  below. 

WUKam  E.  CarUry  for  appellant. 

Xw  P.  Weiherbjff  If.  H.  Clapp  and  R.  M.  Bash/ord,  for  respond- 
ent 

Gassoday,  J.  For  the  purposes  of  this  appeal  we  assame  that 
there  is  OYidence  safficient  to  justify  the  jury  in  finding  that  the 
train  did  not  stop  in  the  first  instance  for  a  safficient  length  of 
time  to  enable  the  plaintiff,  in  the  exercise  of  due  diligence,  to 
get  off  the  train  with  safety ;  notwithstanding  the  undisputed 
cocarrences  during  the  stoppage,  as  detailed  by  the  plaintiff's 
own  witnesses,  would  seem  to  demonstrate  that  a  sufficient  time 
did  elapse  while  the  train  was  at  rest  to  enable  the  plaintiff  to 
get  off.  Does  the  undisputed  evidence  show  that  the  plaintiff 
was  guilty  of  contributory  negligence  ? 

[Omitting  a  review  of  the  evidence.] 

We  must  conclude  from  the  admitted  facts,  and  facts  estab- 
lished by  evidence  and  circumstances  not  disputed,  and  which  are 
of  sach  a  character  as  to  preclude  the  possibility  of  the  correct- 
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ness  of  any  contrary  inference  or  statement,  that  the  plaintiff  not 
only  went  out  of  the  car  in  which  she  was  riding,  onto  the  plat* 
form  of  the  same,  while  the  train  was  in  motion,  but  that  she 
also  went  down  onto  the  steps,  and  from  there  stepped  or  jumped 
onto  the  depot  platform  while  the  train  was  in  motion.  The 
question  therefore  recurs,  whether  such  conduct  on  her  part  was 
contributory  negligence. 

In  Railroad  Co.  t.  Aspett,  23  Penn.  St  147,  it  was  held  that  "  a 
passenger  who  has  been  negligently  carried  beyond  a  station  where 
he  intended  to  stop,  and  where  he  had  a  right  to  be  let  off,  may 
recover  compensation  for  the  inconvenience,  loss  of  time,  and  labor 
of  travelling  back;  but  where  the  plaintiff,  under  such  circum- 
stances, jumped  off  the  car  when  in  motion,  though  warned  not 
to  do  so,  it  was  held  that  he  could  not  recover  for  the  injury  sus- 
tained." 

In  Gaveit  v.  Railroad  Co.,  16  Gray,  501,  it  was  held  that  ''a 
passenger  in  a  railroad  car  who,  knowing  that  the  train  is  in  mo- 
tion, goes  out  of  the  car  and  steps  upon  the  platform  of  the  sta- 
tion while  the  train  is  still  in  motion,  is  so  wanting  in  ordinary 
care  as  not  to  be  entitled  to  maintain  an  action  against  the  railroad 
corporation  for  an  injury  therefrom." 

In  Hichey  v.  Railroad  Co.,  14  Allen,  429,  it  was  held  that  *^  a 
traveller  by  railroad  cannot  maintain  an  action  against  a  railroad 
company  to  recover  damages  for  personal  injury  sustained  by  him 
in  consequence  of  his  voluntarily  and  unnecessarily  standing  upon 
the  platform  of  a  passenger  car  while  the  train  is  in  motion."  See 
also  Nichols  v.  Railroad  Co.,  106  Mass.  463  ;  Harvey  v.  Railroad 
Co.,  116  id.  269 ;  1.  C.  Railroad  Co.  v.  Able,  59  111.  131 ;  0.  it 
M.  Railroad  Co.  v.  Schiebe,  44  id.  460;  Burrows  v.  Railway  Co., 
63  N.  Y.  556  ;  Morrison  v.  Railway  Co. ,  56  id.  302 ;  Jefferson-- 
vilU  Railroad  Co.  v.  Swiji,  26  Ind.  459;  B.  <6  A.  Railroad  Co.  v. 
Randolph,  53  111.  510;  s.  c,  5  Am.  Bep.  60;  /.  C.  Railroad  Co.  v. 
Siratton,  54  111.  133;  s.  c,  5  Am.  Bep.  109;  0.  d  M.  Railway  Co. 
V.  atratton,  78  111.  88;  C.  d  N.  W,  Railway  Co.  v.  Scaies,  90  id. 
586. 

In  Secor  \,  Railroad  Co.,  10  Fed.  Bep.  15,  a  passenger  on  a  traiu 
that  had  approached  a  station,  and  was  still  moving  slowly,  stood 
on  the  lower  step  of  a  car,  in  the  act  of  stepping  to  the  platform 
of  the  station,  when  in  consequence  of  the  car  being  moved  for- 
ward with  a  jerk  he  was  thrown  upon  the  platform  and  injured  ; 
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and  Dbuvmokd,  C.  J.,  held  that  he  was  guilty  of  contributory 
negligence  in  attempting  to  alight  from  the  train  while  it  was  in 
motion.''  Ben  t.  Jiailway  P.  Ass.  Co,,  56  Jowa,  664 ;  L.  A  £  M^ 
S.  RnUway  Co.  y.  Ritigs,  11  N.  W.  Rep.  (Mich.)  976. 

The  oaaes  cited  are  clearly  in  harmony  with  Daris  v.  Railway  Go.y 
18  Wis.  175.  In  the  light  of  these  authorities  we  must  hold  that 
6Ten  assuming  that  the  train  did  not  stop  in  the  first  instance  a 
sufficient  length  of  time  to  enable  the  plaintiil  in  the  exercise  of 
doe  diligence  to  get  off  the  ear  in  safety,  yet  as  she  passed  out  of 
the  car  and  went  down  onto  the  steps  of  the  car  platform,  and  from 
thence  stepped  or  jumped  onto  the  depot  platform  while  the  train 
was  in  motion,  contrary  to  the  warning  of  the  brakeman  and  by- 
standers who  were  present,  she  must  be  deemed  guilty  of  negli- 
gence, which  materially  contributed  to  the  injury  complained  of, 
and  hence  the  seyenth  and  ninth  findings  of  the  jury  are  not  sup- 
ported by  the  evidence. 

[Omitting  minor  matters.] 

By  ike  (louri. —  The  judgment  of  the  Circuit  Court  is  reversed, 
ud  the  cause  is  remanded  for  a  new  trial 

Judgment  reversed. 


Hotaw «n Bapuria     See  Own. t.  BosCon and  Jfafne Roflrood,  129 3Iaai.  600;  s.  a.» 
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In  Lak€  Shore,  etc.,  Ry.  Gk  v*.  Baii(i«,  aupnu  it  was  held  that  tt  la  neffUffent  In  a  pas- 
to  leap  fttMn  a  train  moving  dz  mUesan  boor,  for  the  purpose  of  getting  off  at  * 
where  the  tmln  should  bat  does  not  stop,  aitboogh  he  does  so  to  save  anxiety  to  his 
who  Is  ezpecUng  him,  and  although  other*  hare  frequenUy  Jumped  off  trains 
fotaig  at  that  rate  of  speed.  The  court  said  :  **  We  have  reluctantly  felt  ourselves  com- 
pelled to  Iwld  that  in  our  judgment  such  conduct  la  beyond  any  question  negligenoe.  and 
that  the  Jury  should  have  been  so  instructed.  The  fact  that  many  persona  take  the  risk  of 
laavfag  cars  in  motion  does  not  make  them  any  the  less  risks  wliich  they  have  no  right  to 
1^  at  the  door  of  the  railroad  companies*  No  company  can  use  effectively  coercive 
powers  to  keep  paswogers  from  doing  such  things.  AU  persona  of  sound  mind  must  be 
held  responsible  for  knowledge  of  the  usual  risks  of  sucli  trnvelllng.  Bvery  one  Is  sup- 
posed to  know  that  a  fall  beside  a  moving  train  is  very  likely  to  bring  some  part  of  the 
body  or  Umbs  in  danger  of  being  crushed.  Bvery  one  i:i  supposed  to  know  that  in  jump- 
lag  from  a  vehicle  running  six  mUes  an  hour  or  much  less  he  stands  a  good  many  chances 
of  faittng  or  being  unable  to  fully  control  his  movements,  and  that  falling  near  a  train  is 
sivays  dangerous.  No  doubt  every  one  who  tries  such  an  experiment  peivuades  himself 
tbst  he  win  eao^M,  but  it  is  impossible  to  suppose  that  any  one  of  common  sense  does  not 
know  that  there  is  danger.  It  is  tme  that  there  are  circumstances  where  It  is  not  negll- 
fence  to  take  a  choice  of  risks  or  where  an  act  Is  done  without  freedom  of  choice.  But  the 
common  sense  of  mankind  teaches u<i  that  no  one  has  a  right  to  risk  life  or  limb  merely  to 
•roid  ineonveolenoe.  Upon  the  facts  in  this  case  no  one  can  doubt  that  the  railway  agents 
were  wrwng  In  not  stopping  at  the  station.  Tf  put  to  any  Inconvenience  hy  being  carried 
ftetfaer.  Bangs  had  a  legal  remedy  for  it.  No  doubt  the  vexation  and  anxiety  would  lead 
to  some  trouble  of  miiid,  but  they  cannot  be  heMsufflclanl  to  Justit^  running  Into  bodily 
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Water  and  water-eourBe^Hparian  owner  on  naeigeXde  tieer  —dkerHtm  ly 

State. 

A  riparian  owner  on  a  navigable  atream  is  not  entitled  to  damagea  for  a  diver- 
sion of  the  water  by  tlie  aatliority  of  tlie  State  for  the  improvement  of  navl- 
gatloo,  without  oompenaation  to  the  State  or  the  riparian  owner.* 

ACTION  by  tt  river  improvement  company,  chartered  by  the 
State,  to  restrain  defendant  from  interfering  with  the  plaint- 
iff' efforts  to  improve  Black  river  by  closing  up  Black  Snake  .river. 
The  opinion  shows  the  point.  The  defendant  had  judgment  below 

Burtofi  (§  Woodward,  Gregory  dt  Gregory,  and  8.  JJ.  Pinney,  for 
appellant. 

1^    Jf.  P.   Wing,  G.  C.  Prentiss,  and  O.  W.  Oato,  for  respondent. 

Tatlob,  J.  [Admitting  minor  considerations.]  The  learned 
judge  further  held  that  if  the  charter  did  grant  the  power  to  clo8e 
up  the  same,  the  plaintiff  had  no  right  to  do  so  without  first  mak- 
ing compensation  to  the  riparian  owners  along  the  banks  of  the 
Black  Snake  river,  nor  to  maintain  levees  or  embankments  on  the 
banks  of  the  Black  river  without  making  compensation  to  the 
riparian  owners.  In  his  third  conclusion  of  the  law  he  says,  ''  The 
owners  of  the  Black  Snake  channel  have,  as  an  incident  to  such 
ownership,  the  right  to  have  the  waters  of  Black  river  flow  past 
their  land  as  it  was  accustomed  to  flow,  the  right  of  access  to  the 
navigable  waters  of  the  Black  river  from  their  own  banks,  and  the 
right  to  land  their  own  logs  and  property  from  the  navigable 
waters  of  the  river  upon  their  own  banks.  The  plaintiff  has  not 
and  had  not  the  right  to  close  up  the  Black  Snake  channel,  nor  to 
prevent  the  natural  flow  of  the  water  therein,  so  as  to  destroy  the 
rights  of  riparian  owners  upon  that  channel;  nor  to  erect  or  main- 
tain levees  or  embankments  on  the  banks  of  Black  river  without 
making  compensatioi*  to  the  riparian  owners."    And  because  it  was 
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not  claimed  by  the  plaintiff  that  it  had  made  any  compensation  to 
the  owners  of  the  land  along  the  Black  Snake,  or  to  the  owners  of 
the  shore  of  the  Black  river,  where  it  maintained  its  dyke  or  levee, 
he  held  that  the  defendant  corporation  had  the  right  to  remove 
such  dyke  or  levee  in  order  to  turn  the  waters  of  the  Black  river 
into  the  Black  Snake  channel  to  the  same  extent  that  they  ran 
through  said  channel  before  the  plaintifTs  levee  and  embankment 
▼ere  made. 
[Minor  matter  omitted.] 

The  learned  Circuit  judge  seems  to  place  the  right  of  the  defend- 
ant company  to  remove  the  embankment  upon  two  grounds:  First, 
upon  the  fact  that  said  company  was  the  owner  of  the  lands  upon 
which  it  was  situate  at  the  time  the  embankment  was  removed,  and 
because  it  was  placed  there  without  making  compensation  to  it  as 
the  present  owner,  and  because  no  compensation  had  been  made  to 
the  State  under  whom  said  company  claims  title;  and  second,  be- 
cause that  company  was  the  owner  of  the  banks  along  the  Black 
Snake,  and  as  such  owner  had  the  right  to  have  the  waters  of 
Black  river  flow  into  its  old  channel  as  it  was  accustomed  to  do  before 
the  appellant  company  closed  the  mouth  of  the  same,  and  because 
no  compensation  had  been  made  to  it  or  its  grantees  by  the  plaintiff, 
it  had  the  right  to  remove  the  obstructions  placed  by  the  plaintiff 
m  the  river  to  prevent  such  flow,  whether  such  obstructions  were 
I        <m  the  defendant's  land  or  not. 

I  Upon  the  flrst  point  we  are  of  the  opinion  that  any  embankment 

I  vhich  was  made  by  the  plaintiff,  under  its  charter,  on  lands  then 
I  owned  by  the  State,  adjoining  the  Black  river,  in  order  to  confine 
its  waters,  were  lawfully  made  without  making  any  compensation 
to  the  State.  The  charter  granted  by  the  State,  giving  the  corpo- 
ration the  power  to  build  and  maintain  levees  and  embankments 
abng  the  shores  of  the  Black  river,  in  order  to  improve  the  naviga- 
tion of  the  same,  by  necessary  implication  gave  the  corporation  the 
right  to  use  for  that  purpose  any  lands  owned  by  the  State  which 
were  located  upon  the  shores  of  said  river.  And  as  to  lands  upon 
which  such  embankments  were  made  while  the  title  remained  in 
the  State,  the  purchaser  thereof  from  the  State  by  a  subsequent 
oonv^ance  would  take  the  same  subject  to  the  right  in  the  plaint- 
iff to  maintain  such  embankments  upon  such  lands.  In  construing 
the  act  of  incorporation  we  are  bound  to  take  into  consideration 
rhe  {situation  of  things  at  the  time  the  grant  was  made,  a^  well  ns 
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the  parposes  of  the  grant  At  the  time  the  chartei  was  granted  to 
the  plaintiff^  the  lands  along  the  river  where  it  would  be  necessary 
to  make  embankments  and  levees  were,  to  a  great  extent,  owned  by 
the  State;  and  as  there  were  no  means  provided  by  the  charter  by 
which  the  corporation  could  acquire  the  right  to  make  such  em- 
bankments or  levees  upon  the  State  lands  by  making  compensation 
to  the  State,  while  the  charter  contained  provisions  for  acquiring 
the  right  from  private  owners,  although  such  provisions  may  have 
been  insufficient  to  accomplish  that  purpose,  it  would  seem  to  be  a 
fair  inference  that  the  legislature  intended  to  grant  the  right  of 
such  use  to  the  corporation  without  compensation  as  to  all  landa 
owned  by  it,  which  it  would  become  necessary  to  use  in  executing 
the  purposes  of  the  grant. 

It  has  been  held  by  other  courts,  and  such  appears  to  be  the  settled 
construction,  that  when  the  legislature  authorizes  a  public  high- 
way, or  other  public  improvement  of  a  like  nature  by  a  corporation, 
the  making  of  which  will  necessarily  require  the  use  or  taking  of 
the  public  lands,  and  no  negative  words  are  contained  in  the  char- 
ter, and  no  provision  made  for  making  compensation  to  the  State 
for  public  lands  so  required  to  be  taken,  the  right  to  use  or  take  the 
same  for  such  purpose  is  conferred  upon  the  corporation  without 
making  compensation  therefor.  This  construction  of  the  plaintiff's 
charter  is  very  strongly  supported  by  the  following  cases  cited  by 
the  learned  counsel  for  the  appellant:  LuL  C.  Railroad  Co.  v.  Staio^ 
8  Ind.  421;  Pa.  Railroad  Go.  v.  Railroad  Co.,  8  G.  E.  Green  (Ch.) 
157;  Davis  y.  B.  T.  £  Ga.  Railroad  Co.,  1  Sneed.  94;  United 
Stales  V.  Railroad  Bridge  Co.,  6  McLean,  517.  And  while  we  are 
unwilling  to  commit  ourselves  to  the  full  extent  of  the  doctrine,  as 
l&id  down  in  the  first  case  above  cited,  we  are  clearly  of  the  opinion 
that  the  doctrine  should  be  applied  to  this  case  to  the  extent  of 
holding,  that  as  to  all  lands  owned  by  the  State  on  the  margin  of 
the  Black  river  at  the  time  of  making  the  improvements  by  the 
plaintiff,  it  had  the  right  to  use  such  State  lands  as  were  necessary 
to  make  levees  and  embankments  to  accomplish  the  purposes  of 
the  charter,  without  making  compensation  therefor  ;  and  further, 
that  as  to  the  State  it  had  the  right  to  close  up  any  chutes  or  side- 
cuts  for  the  purposes  of  such  improvement,  whether  such  chutes 
or  side-cuts  were  navigable  or  otherwise ;  and  that  if  the  State  \ivA 
any  riparian  rights  as  owner  of  the  lands  on  the  banks  of  sucli 
chutes  or  side-cuts,  the  corporation  had  the  right, without  ni:iki.;4 
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compensation  to  destroy  such  rights^so  far  as  the  closing  up  of  said 
chutes  and  side-cuts  would  destroy  them;  and  that  all  subsequent 
purchasers  from  the  State  would  take  subject  to  such  right  of  the 
plaintifL  As  having  some  weight  in  the  determination  of  this 
question,  we  may  be  permitted  to  take  into  consideration  the  gen- 
eral policy  of  the  State  upon  questions  of  a  similar  character.  No 
case  can  probably  be  found  where  any  compensation  was  required 
to  be  paid  to  the  State  for  the  opening  of  ordinary  public  high* 
ways  through  lands  owned  by  the  State;  and  in  relation  to  the  con- 
struction of  railroads  as  early  as  1857,  the  legislature  passed  an  act 
giving  a  right  of  way  without  compensation,  through  the  univer- 
sity, school,  swamp  and  overflowed  lands  of  the  State,  one  hundred 
feet  in  width,  to  every  railroad  thereafter  constructed  in  this  State. 
Chapter  9,  Laws  of  1857;  chapter  79,  R  S.  1858;  section  1270,  R. 
S.  1878.  We  are  inclined  to  hold  that  the  levees  and  embank- 
ments made  by  the  plaintiff  along  the  margin  of  Black  river  upon 
lands  owned  by  the  State  at  the  time  the  same  were  made,  were 
larfuUy  made  without  making  any  compensation  to  the  State  or  to 
the  subsequent  purchasers  from  the  State.  The  levee  or  embankment 
made  upon  lot  7  was  made  with  the  consent  of  the  then  owner, 
who  held  a  contract  from  the  State,  and  so  far  as  the  State  re- 
tained the  title  with  its  consent ;  and  the  purchaser  having  after- 
vards  forfeited  his  right  to  the  land,  and  the  State  again  becom- 
ing the  absolute  ow^er,  its  subsequent  grantee  must  take  the  same 
subject  to  the  right  of  the  plaintiff  to  maintain  said  levee  or  em- 
bankment Under  the  decisions  of  this  court,  when  the  purchaser, 
McMillan,  failed  to  pay  the  interest  on  his  certificate  of  purchase 
of  lot  7,  the  right  of  the  State  became  as  perfect  as  though  no  sale 
had  ever  been  made,  and  the  title  of  the  State  was  the  same  as 
though  no  certificate  had  ever  been  issued.  Conklin  v.  Hawthorn, 
«9  Wis.  476,  480;  Siniih  v.  Marimr,  5  id.  678.  In  this  view  of 
the  case  the  defendants  had  no  right  to  interfere  with  the  levees 
or  embankments  of  the  plaintiffs  on  any  lands  which  were  owned 
by  the  State  at  the  time  the  same  were  made. 

The  only  other  ground  of  justification  of  defendants'  acts  la 
based  upon  the  other  alleged  fact,  that  as  owners  of  lands  on 
the  margin  of  the  Black  Snake  river  they  had  a  right  to  have  the 
waters  of  said  river  flow  past  their  lands,  as  it  was  accustomed  to 
^^  before  the  entrance  of  said  river  was  obstructed  by  the  plaint- 
iu.  nnleitg  compensation  was  first  made  to  them  for  obstructing  the 
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flow  in  said  river.  As  to  those  lands  which  the  defendants  pur- 
chased from  the  State  on  the  margin  of  the  Black  Snake  after  the 
waters  of  said  stream  had  been  obstructed  by  the  plaintiff^  they 
were  not  entitled  to  any  compensation  for  the  obstruction  of  such 
flow.  The  State  having  authorized  such  obstruction,  and  havin^r 
made  no  provision  that  the  corporation  should  make  the  State  any 
compensation  on  account  thereof,  none  can  be  claimed  by  the 
State,  nor  by  its  grantees  subsequent  to  the  time  when  such  obstruc- 
tions were  made. 

*  The  findings  of  fact  do  not  show  that  the  defendants,  or  any  of 
them  are  now,  or  were  at  the  time  of  the  acts  complained  of  by  the 
plaintifF  the  owners  of  any  lands  on  the  shores  of  the  Black  Snake, 
the  title  to  which  was  not  in  the  State  of  Wisconsin  at  the  time 
the  obstructions  were  made  which  prevent  the  flow  of  the  waters 
of  the  Black  river  into  the  same.  And  after  an  examination  of 
the  record  we  are  unable  to  say  with  any  certainty  that  they  were 
or  are  now  the  owners  of  any  lands  on  said  Black  Snake,  which 
were  not  owned  by  the  State  at  that  time,  except  lot  8,  in  section 
22,  town  17,  range  8  W.  This  lot  8  is  a  very  small  parcel  of  land 
at  the  point  where,  according  to  the  government  survey,  the  waters 
of  the  Black  river  were  diverted  into  what  is  now  called  the  Black 
Snake.  This  tract  of  land  contains  but  a  very  few  acres,  and  lies 
between  the  main  river  and  the  Black  Snake,  so  that  the  owner 
thereof  can  have  access  to  the  waters  of  the  main  channel  without 
passing  up  the  Black  Snake.  But  as  we  may  be  mistaken  upon 
this  question  of  fact,  and  the  defendants  may  be  the  owners  of 
lands  on  the  banks  of  the  Black  Snake  between  the  place  where 
its  waters  leave  the  main  channel  and  Bice  lake,  the  title  to  which 
was  not  in  the  State  at  the  time  the  obstructions  were  made  by 
the  plaintifF,  it  becomes  necessary  for  us  to  inquire  whether  the 
ownership  of  such  property  by  the  defendants  would  justify  them 
in  removing  the  plaintifF's  levee  or  embankment  for  the  purpose  of 
restoring  the  accustomed  flow  of  water  in  the  old  channel  of  the 
Black  Snake  through  or  in  front  of  the  lands  so  owned  by  the  de- 
fendants. 

The  learned  Circuit  judge  held  that  urJess  the  plaintiff  had  made 
compensation  for  any  damage  resulting  to  such  riparian  owners, 
its  acts  as  to  them  were  unlawful,  and  they  were  at  liberty  to  right 
themselves  by  destroying  so  much  of  its  works  as  might  be  neces- 
sary to  restore  the  flow  of  the  waters  in  the  Black  Snake  as  the 
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were  accostomed  to  flow  before  the  plaintifTs  obstructions  were 
pot  in  the  riyer.  Admitting  such  ownership  on  the  part  of  the  de- 
fendantB,  it  is  contended  by  the  learned  counsel  for  the  plaintiff, 
that  as  each  owners  they  ha%'e  no  such  vested  right  to  the  waters 
flowinijr  in  said  Black  Snake  as  will  preyent  the  State,  or  the  plaint- 
iff acting  in  behalf  of  the  State,  from  diverting  such  waters  from 
that  channel,  if  it  becomes  necessary  or  conyenient  to  do  so  in  order 
to  imjHroye  the  navigation  of  the  main  channel  of  the  river.  It  is 
claimed  that  the  riparian  owner  on  a  navigable  stream  has  no  right 
us  against  the  public,  or  persons  or  corporations  acting  in  behalf  of 
the  public,  making  improvements  of  such  navigable  stream,  to 
have  the  waters  of  such  stream  flow  in  their  accustomed  course  in 
troiit  of  his  lands,  and  this  contention  ^n  the  part  of  the  learned 
Qoanad  for  the  appellant  is,  we  think,  sustained  by  the  most  learned 
eoQite  of  this  country,  and  that  doctrine  has  been  quite  clearly 
uctioned  by  several  decisions  of  this  court.  Canal  Appraisers  v. 
Tk0  People,  17  Wend.  671;  People  y.  Canal  Appraisers,  33  N.  Y.  461, 
iOQ.  These  cases  cited  were  thoroughly  discussed  by  learned  coun- 
idy  and  the  opinions  delivered  were  learned  and  exhaustive  of  the 
iubjecty  and  in  both  cases  it  was  held  '*  that  riparian  owners  along 
a  navigable  stream  are  not  entitled  to  damages  for  any  diversion  or 
Hie  of  the  waters  by  the  State. "  In  these  cases  the  waters  were  not 
diverted  in  order  to  improve  the  navigation  of  the  same  stream,  but 
to  supply  the  Erie  canal,  an  artificial  water-course  constructed  by  the 
State.  Lansing  v.  Smith,  8  Cow.  146,  and  many  other  cases  in 
that  State  are  to  the  same  effect 

In  Hcllister  v.  Union  Co.,  9  Conn.  436,  it  was  held  that  as  to 
navigable  rivers  the  State,  holding  the  river  for  that  purpose,  may 
do  everything  for  the  full  enjoyment  of  such  right  not  inconsistent 
with  the  great  constitutional  provision  that  ^'private  property  shall 
not  be  taken  for  public  use  without  just  compensation  ;"  and  that 
consequently  the  placing  of  piers  and  other  obstructions  in  the 
river  in  good  faith,  by  a  company  authorized  by  the  State  to  improve 
the  navigation  of  such  river,  by  means  of  which  the  water  within 
the  banks  of  the  river  was  raised  and  the  current  thereof  changed 
apposite  the  plaintiff's  land,  by  reason  whereof  his  bank  was  under- 
mined and  washed  away,  did  not  give  any  cause  of  action  against 
fhe  company. 

In  McKeen  v.  Delaware  Division  Canal  Co.,  49  Penn.  St.,  424, 
it  is  held  that  ''  every  one  who  buys  property  upon  a  navigable 
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stream  parohases  subject  to  the  superior  rights  of  the  Oommon- 
wealth  to  regulate  and  improve  it  for  the  benefit  of  all  her  citizens. 
If  therefore  he  chooses  to  place  his  mills  or  his  works,  for  the  quali- 
fied use  he  may  make  of  the  water  within  the  limits  or  influence  of 
high  water,  he  does  so  at  his  own  risk,  and  cannot  complain  when 
the  Oommonwealth  for  the  purpose  of  improvement  chooses  to 
maintain  the  waters  of  the  stream  at  a  giren  height  within  its  chan* 
nel."    The  same  doctrine  of  the  right  of  the  State  to  control  the 
navigable  waters  of  the  State,  without  liability  for  damages,  is  held 
in  the  following  cases  in  that  State:  Monongahela  Navigation  Co.  ▼. 
CooMy  6  W.  &  S.  101;  Susqueham  Canal  Co.  y.    WrigUy  9  id.  9 ; 
Monongahela  Bridge  Co»  v.    Kirk,  46  Penn.  St  112 ;  and  many 
other  decisions  of  the  courts  of  that  State  hold  the  same  doctrine. 
In  the  case  of  Filchburg  Railroad  Co.  v.  Railroad  Co.,  3  Gush. 
58-88,  Chief  Justice  SSAW  says :  *^  It  is  incident  to  the  power  of 
the  legislature  to  regulate  a  navigable  stream  so  as  best  to  promote 
the  public  conyenience,  and  if  in  doing  so  some  damage  is  done  to 
riparian  proprietors,  and  some  increased  expense  thrown  upon 
them,  it  is  damnum  absque  injuria"  See  also  Vundel  v.  Delaware  it 
Raritan  Canal  Go.,  14  How.  80;  WilUon  y.  Black  Bird  Creek  Marsh 
Co.,  2  Pet.  250;  Transportation  Co.  v.  Cliieago,  9  Otto,  635;  Pumpelly 
V.  Oreen  Bay  (7o.,13  Wall.166, 181;  Fag  y.  Aqueduct  &o.,lll  Mass. 
27 ;  ComWe  Homochitto  River  v.    Withers,  29  Miss.  21 ;  Trea^  v. 
Lord,  42  Me.  552.     These  cases  and  many  others  hold  the  doctrine 
that  the  waters  in  a  navigable  river,  or  other  navigable  body  of 
water,  are  so  far  the  property  of  the  State  that  the  State  may  con* 
trol  them  for  public  purposes  in  their  flow  or  otherwise,  without 
making  any  compensation  to  the  riparian  owners  upon  the  borders 
of  such  streams  or  bodies  of  water.     The  fiowing  waters  in  such 
streams  are  public  highways,  and  such  water-ways  are  as  much 
subject  to  the  control  of  the  State  for  the  purposes  of  the  improve- 
ment of  such  ways,  as  a  highway  upon  the  land.     The  right  of  the 
public  to  raise  or  lower  the  grading  of  a  public  street  without  being 
required  to  compensate  the  adjacent  owners  is  well  established  by  the 
decisions  of  this  court;  Dorey.  City  of  Milwaukee,  42  Wis.  108;  Har^ 
rinon  v   Bd.  of  Supers  of  Milwaukee  Co.,  51  id. 645;  an^  the  right  to 
discontinue  a  highway  without  making  compensation  has  always 
been  recognized  by  the  law.     The  right  of  the  riparian  owner  to 
have  the  water  of  a  navigable  stream  flow  past  his  lands  adjoining 
the  same  as  they  were  accustomed  to  flow,  is  as  perfect  against 
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everybody  except  the  State,  or  some  person  or  corporation  standing 
in  its  stead,  as  it  is  in  the  case  of  unnayigable  streams,  and  that  right 
does  not,  as  this  court  has  decided,  depend  upon  his  ownership  of 
the  soil  under  the  water,  but  upon  his  riparian  ownership  Cohn  v. 
WoHsau  Boom  Co.,  47  Wis.  314,  322  ;  and  the  right  of  the  State  to 
control  the  waters  of  such  streams  in  the  public  interest  is  the  same 
whether  the  ownership  of  the  soil  under  the  water  be  in  the  State 
or  in  the  riparian  owner. 

The  doctrine  of  the  cases  above  cited  has,  as  we  think, 
been  fully  adopted  by  this  court  in  all  cases  where  the  inter- 
ference with  the  waters  of  a  nayigable  stream  has  been  for 
the  improYement  of  the  navigation  thereof.  Whether  this 
ooart  has  decided  or  will  decide  that  the  State  may  for  any 
and  all  public  purpose,  interfere  with  the  waters  of  a  navigable 
stream,  whereby  injury  may  result  to  the  riparian  owner  without 
making  compensation  therefor  need  not  be  determined  in  this  case. 
The  plaintiff  represents  the  State  for  the  purpose  of  improving  the 
navigation  of  the  Black  river,  and  that  which  it  has  done  under  its 
charter,  which  is  complained  of  by  the  defendants,  we  think,  must  be, 
f<c  the  purposes  of  this  action,  considered  to  have  been  done  for  the 
improvement  of  navigation  in  said  river.  And  as  against  the  State, 
or  the  plaintiff  acting  in  its  stead,  we  think  this  court  has  deter* 
mined  that  the  riparian  owners  on  the  banks  of  the  Black  river,  or 
the  Black  Snake  river,  have  not  the  absolute  right  to  have  the 
waters  of  said  river  flow  as  they  were  accustomed  to  flow  in  front 
of  or  through  their  lands.  See  Wisconsin  River  Imp.  Co.  v.  Lyonif, 
30  Wis.  61-66;  Cohn  v.  Wausau  Boom  Co.,  supra;  Stevens  Point 
Boom  Co.  V.  RHey,  46  Wis.  237.  In  the  cases  last  cited,  the  rights 
of  a  riparian  owner  upon  a  navigable  stream,  and  the  power  of 
the  State  to  restrict,  limit  or  take  away  such  rights,  were  fully  dis- 
eossed,  and  this  court,  after  mature  deliberations,  came  to  the 
conclusion  that  these  rights  are  the  subject  of  legislative  control 
without  making  compensation,  where  they  are  taken  for  the  pur- 
pose  of  improving  the  navigation  of  such  sti*eam. 

In  the  case  of  Cohn  v.  Wausau  Boo»n  Co,,  supra,  the  plaintiff 
hrought  an  action  to  enjoin  the  defendant  company  from  com- 
pleting its  works  as  authorized  by  its  charter,  upon  the  ground 
that  he  was  a  riparian  owner  of  land  upon  such  river,  which  he 
had  bought  for  the  purpose  of  building  thereon  a  saw-mill ;  that 
in  the  natural  flow  of  the  water  in  front  of  his  lands,  he  could, 
Vor..  XLI  — 10 
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by  the  use  of  booms  and  other  appliances,  stop  the  logs  coming 
down  said  riyer  and  hold  them  for  the  purpose  of  being  mana- 
factored  in  his  mill ;  that  he  was  the  owner  of  large  tracts  of  pine 
land  above  said  point,  and  that  by  reason  of  the  stractnre  already 
completed,  and  others  which  the  defendants  threatened  to  construct 
m  the  river  and  in  front  of  his  land,  the  channel  of  the  river  had 
been  shifted  from  its  natural  place,  the  current  in  front  thereof 
greatly  increased,  and  the  water  made  to  flow  with  great  velocity, 
00  as  to  form  the  main  channel  of  the  river,  and  that  by  reason 
thereof  the  approach  to  the  plaintiffs  land  had  been  rendered  in- 
accessible for  logs  and  lumber,  all  connection  with  the  center  of 
the  stream  cut  off,  and  the  fitness  of  the  land  for  booming  and  mill 
purposes  destroyed. 

In  the  opinion  delivered  in  that  case  by  the  late  Chief  Justice 
Byan,  he  says  :  '^  The  appellant  must  therefore  be  held  to  be  a 
quasi  public  corporation,  an  agent  of  the  State  for  the  improve- 
ment of  the  river,  and  its  franchises  granted  for  a  public  use.  Of 
course,  private  property  of  others  could  not  be  in  any  way  appro* 
priated  or  used  by  the  appellant  in  aid  of  the  public  purpose  with- 
out authority  of  law  upon  just  compensation.  But  the  land  of  the 
respondent  is  neither  taken  nor  used ;  the  works  of  the  appellant 
neither  touch  it  nor  overflow  it.  The  statutes  under  which  the 
appellant.acts  authorize  no  such  interference  with  the  property  of 
others.  They  only  aid  the  public  use  for  which  the  appellant 
is  chartered,  by  restraining  the  exercise  of  a  private  right  which 
the  legislature  appears  to  have  considered  inconsistent  with  it ;  a 
right  which  the  respondent,  as  other  riparian  owners,  held  only  by 
implied  public  license — as  it  were,  as  tenant  by  sufferance  of  the 
State  ;  a  right  of  which  the  exercise  might  always  be  prohibited  by 
public  law  in  aid  of  public  use.  The  private  right  is  a  quasi  in- 
trusion upon  the  public  right,  tolerated  only  in  private  aid  of  navi- 
gation, and  gives  way  ex  necessitate  rei  to  public  measures  in  aid 
of  navigation."  The  learned  chief  justice  then  quotes  the  follow- 
ing language  from  his  opinion  delivered  in  the  case  of  Stevens  Point 
Boom  Go.  V.  Reilly,  46  Wis.  237  :  " '  This  private  right  of  the 
riparian  owner  is  subordinate  to  the  public  use  of  a  navigable  river, 
aidd  is  always  exercised  at  peril  of  obstructing  navigation.  This 
subjection  of  the  private  right  to  the  public  use  may  sometimea 
impair  the  private  right  or  defeat  it  altogether.  But  the  public  right 
must  always  prevail  over  the  private  exercise  of  the  private  right.' 
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Ab  against  the  riparian  owners  within  the  limits  specified  in  the 
itatate,  the  State  has  only  resumed  its  own.  Otherwise,  the  title, 
possession  and  use  of  the  respondent's  land  remain  intact.  If  the 
public  action  lessen  its  yalne,  it  is  literally  damnum  absque  iu" 
funa. 

It  will  be  seen,  from  a  consideration  of  all  the  facts  in  that  case, 
that  this  court  also  held,  that  under  the  authority  from  the  State, 
for  the  purpose  of  aiding  navigation,  the  corporation  had  the  right 
to  keep  and  maintain  in  the  river  opposite  to  the  riparian  owner's 
land,  and  between  the  thread  of  the  stream  and  the  land  of  such 
owner,  permanent  fixtures  driven  into  or  resting  upon  the  soil  under 
the  navigable  waters  of  the  river,  without  making  any  compensation 
therefor.  These  opinions  of  this  court  seem  to  have  adopted  the 
doctrine  of  the  cases  above  cited  from  the  courts  of  other  States 
and  of  the  United  States,  as  to  the  power  of  the  State  to  control 
the  waters  of  all  navigable  rivers  or  other  waters  of  the  State, 
whenever  such  control  is  exercised  in  the  interest  of  navigation. 
The  action  of  the  legislature  upon  this  question  of  closing  sloughs 
vould  seem  to  indicate  that  such  was  also  the  view  of  the  case 
taken  by  that  department  of  the  government ;  for  in  chapter  399, 
Laws  of  1876,  in  defining  the  powers  of  improvement  companies, 
and  authorizing  them  to  close  up  sloughs,  among  other  things,  in 
aid  of  navigation,  it  is  expressly  provided  that  no  such  company 
shall  close  any  sloughs  unless  they  own  the  entire  shore  on  both 
ndes  thereof,  or  have  the  written  consent  of  the  owners  thereof ; 
and  this  same  provision  is  re-enacted  in  section  1777,  R.  S.  1878. 
It  would  |eem  that  the  legislature  must  have  supposed  they  had 
the  power  to  grant  the  right  to  close  such  sloughs  without  the  con- 
sent of  the  owners  of  the  shores;  otherwise  it  would  have  been  unnec- 
easary  to  declare  that  it  should  not  be  done  except  with  their  consent. 

The  view  entertained  by  this  court  in  the  cases  above  cited  and 
in  this  case  arc  not  in  conflict  with  the  case  of  Purnpelh/  v.  Oreen 
Bay  Co.,  13  Wall.  166,  and  Arimondy.  Canal  Co.,  31  Wis.  316. 
In  those  cases  the  question  was  not  as  to  the  power  of  the  State  to 
interfere  with  or  control  the  waters  of  navigable  streams  within 
their  channels,  but  whether  it  had  the  right  to  force  such  waters 
out  of  their  channels  and  flood  the  lands  of  the  citizen  without 
compensation.  The  distinction  between  these  cases  and  cases  like 
Oohn  V.  Wausau  Boom  Co.,  ntpra,  and  the  case  at  bar,  is  com- 
mented upon  by  the  courts  in  the  opinions  delivered  therein. 

The  oane  of  DOaplaine  v.  Railway  Co.,  42  Wis.  230 ;  s.  c,  24 
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Am.  Bep.  386,  differs  from  the  case  at  bar  and  Ookn  t.  Wausau 
Boom  Co.y  in  the  fact  that  the  obstruction  placed  in  the  navi- 
gable waters  in  that  case  in  front  of  the  plaintiff's  land  was  not 
placed  there  in  aid  of  navigation  or  for  the  improvement  of  the 
navigation,  but  for  an  entirely  different  purpose,  and  the  doctrine 
laid  down  in  that  case  must  be  restricted  in  its  application  to  cases 
restin/s^  upon  the  same  class  of  facts,  and  cannot  be  extended  to  a 
case  where  the  State  places  obstructions  in  the  navigable  waters  of 
the  State  for  the  purpose  of  improving  the  navigability  of  the 
stream.  If  it  be  thought  that  the  powers  granted  to  the  plaintiff 
corporation  in  this  case  were  improvidently  granted,  and  that  some 
limit  should  have  been  placed  on  its  right  to  close  up  navigable  waters 
or  interfere  with  the  riparian  rights  of  owners  on  the  navigable 
waters  so  closed  up,  the  legislature  is  the  tribunal  to  which  appli- 
cation should  be  made  to  remedy  such  evil ;  and  so  if  the  corpora- 
tion has  so  made  its  improvements  that  they  are  inadequate  to  fur- 
nish the  facilities  to  navigation  on  the  river  which  the  increased 
business  on  the  same  demands,  the  legislature  is  competent  to  give 
the  proper  relief  in  that  direction.  If  the  corporation  has,  by  the 
way  in  which  its  improvements  have  been  made  and  are  maintained, 
acted  unreasonably  or  unnecessarily,  so  as  to  obstruct  navigation 
instead  of  improving  it,  the  remedy  should  be  by  a  proper  action  to 
forfeit  the  franchises  of  the  corporation,  or  if  the  defendants  have 
suffered  any  injury  from  the  obstruction  to  navigation,  they  have 
a  remedy  by  an  action  at  law ;  but  they  ought  not  to  be  per- 
mitted to  abate  without  action  the  works  of  the  plaintiff  as  a 
private  nuisance. 

We  see  no  reason  why  the  defendants  may  not,  for  their  own 
puri^oses,  maintain  sorting  and  rafting  works  in  the  Black  river 
opposite  to  their  lands,  so  that  they  do  not  interfere  in  any  way 
with  the  works  of  the  plaintiff  ;  or  why  they  may  not  excavate  in 
front  of  their  lands  in  Rice  lake  for  the  purpose  of  aiding  in  raft- 
ing logs,  or  for  any  other  lawful  purpose,  if  they  do  not  interfere 
with  the  works  of  the  plaintiff  ;  and  except  as  to  these  matters 
we  are  of  the  opinion  that  the  court  should  have  granted  the  re- 
lief demanded  by  the  plaintiff  in  the  complaint. 

By  the  CotirL — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  directions  to  that  court  to  rendei 
judgment  in  accordance  with  this  opinion. 

Judgment  reversed 

Motion  for  rehearing  denied. 
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a  neofeiy  In  a  civil  action  for  an  Indletable  aek»  onl/  a  prepoQdfl^ 
anoe  of  OTidenoe  ia  neoeaaarj. 

I  OTION  under  the  Giyil  Damage  Act    The  opinion  states  the 
/l    point.    The  plaintiff  had  judgment  below. 

Bd.  W.  Sione  and  Wihon  d  KMogg^  for  appellant. 

McJunkin  A  Henderson^  for  appellee. 

Sesybbs,  J.  [Omitting  other  matters.]  The  defendant  asked 
the  court  to  instruct  the  jury  that  it  is  a  violation  of  the  criminal 
statutes  for  a  person  to  sell  or  give  to  another,  while  intoxicated, 
any  intoxicating  liquors,  and  that  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  so  did,  before  they  would  be 
warranted  in  finding  ag&inst  him.  This  instruction  was  refused, 
•nd  the  jury  were  instructed  that  a  preponderance  of  the  evidence 
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was  sufficient  to  enable  the  plaintiff  to  recover.  This  action  of  the 
court  is  assigned  as  error.  Barton  y.  Thompson,  46  Iowa,  30 ;  & 
c,  26  Am.  Bep.  131 ;  was  a  civil  action  to  recover  damages  for 
willfully  and  maliciously  setting  fire,  to  certain  stacks  of  wheat,  and 
it  was  held  that  the  plaintiff  must  satisfy  the  jury  beyond  a  reason- 
able doubt  that  the  allegations  in  the  petition  were  true,  before  he 
could  recover.  The  correctness  of  this  decision  has  been  questioned 
by  counsel  in  several  cases  which  have  been  before  us,  and  authori- 
ties cited  which  were  npt  before  us  when  that  case  was  determined. 
It  is  proper,'  also^'  to  sky  that  we  were  largely  influenced  in  making 
the  ruling  in  Barton  v.  TJMtnpson,  because  of  the  rule  which  this 
court  at  an  early  day  had  adopted  in  the  actions  of  slander,  it  being 
regarded  as  doubtful  whether  a  distinction  could  be  drawn  between 
such  actions  and  any  other  civil  action  in  which  a  crime  is  charged. 
A  more  careful  examination  of  the  books  satisfies  us  that  whatever 
may  be  the  rule  in  actions  of  slander  or  libel,  where  a  crime  is 
charged  and  justification  is  pleaded,  the  rule  in  Barton  v.  Thompson 
is  in  conflict  with  the  weight  of  authority  and  cannot  be  sustained 
on  principle,  and  is  therefore  overruled.  That  the  authorities 
are  conflicting  must  be  conceded.  The  doctrine  that  where  a  crim- 
inal act  is  charged  in  a  civil  action  it  must  be  established  beyond  a 
reasonable  doubt  before  there  can  be  a  recovery,  is  approved  in  2 
Greenl.  Ev.,  §  408  ;  Taylor's  Ev.  97,  and  Bishop  on  Mar-  and  Div., 
§  644.  It  is  disapproved  in  2  Whart.  Ev.,  §  1246,  Cooley  on  Torts, 
208,  and  Proffatt  on  Jury  Trials,  §  335. 

The  only  case  cited  by  Oreenlcaf  in  support  of  the  rule  is  nur- 
ieU  V.  Beaumont,  8  Eng.  Oom.  Law,  531  ;  1  Bing.  339.  This  case 
was  decided  in  1823,  and  we  are  not  aware  that  it  has  been  followed 
by  the  courts  of  England.  In  relation  thereto  it  has  been  said  : 
''The  decision  on  this  point  in  Thurtell  v.  Beaumont  ^ba  made  on 
application  for  a  rule,  and  without  much  consideration.  It  has 
never  received  approbation  in  the  English  courts,  although  as  a  rule 
of  evidence  occasions  have  repeatedly  arisen  for  its  adoption  and 
application."  Depew,  J.,  in  Kane  v.  Hibernia  Ins.  Co.,  39  N.  J. 
697  ;  s.  c,  23  Am.  Bep.  239. 

Leaving  out  of  view  for  the  present  actions  of  slander  and  libel, 
the  following  cases  should  be  regarded  as  adhering  to  the  rule 
adopted  in  Thurtell  v.  Beaumont,  supra  ;  Tliayer  v.  Boyle,  30  Me. 
475;  Batman  Y,  Hobbs,  35  id.  %%%  \  McOonnell  v.  Mutual  Ins.  Co., 
18  IlL  28  ;   Pryce  v.  Security  Ins.   Co,,  29  Wis.  270,  and  Freeman 
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Y.  F^reeman,  31  id.  235.  The  following  cases  have  been  cited  as 
also  adhering  to  the  rule ;  Whiie  y.  Comsiock,  6  Vt.  405 ;  Brooks  t. 
Morw,  10  id.  37,  and  Riksr  y.  Hooper,  35  id.  457,  but  as  these 
actions  were  brooght  to  reooyer  statutory  penalties  there  is  some 
doabt  whether  a  rule  applicable  to  them  should  preyail  in  civil  ao 
lions  brought  to  reooyer  damages. 

In  the  following  oases  the  rule  aforesaid  is  disapproyed  :  Washing- 
ion  Union  Ins.  Go,  y.  Wilson,  7  Wis.  169  ,  Blaeser  y.  Mihoaukee 
MsAanictf  Ins.  Co.,  37  id.  31 ;  s.  c,  19  Am.  Bep.  747 ;  Knowks 
Y.  Scribner,  57  Me.  495 ;  Hoffman  y.  Western  Im.  Co,,  1  La.  Ann. 
216  ;  Schmidl  y.  Ins,  Co.,  1  Qray,  529 ;  Bissei  v.  West,  35  Ind.  54 ; 
Toung  y.  Edwards,  72  Penn.  St.  267  ;  Aetna  Ins.  Co,  y.  Johnson, 
11  Buah,  587  y  s.  c,  21  Am.  Bep.  223  ,  RoihschiU  y.  Ins.  Co,,  62 
Mo.  356 ;  Munssn  r.  Atwood,  30  Conn.  102  ;  Elliot  y.  Van  Buren, 
33  Mich.  49 ;  8.  0.,  20  Am.  Rep.  668 ;  B radish  y.  Bliss,  35  Vt 
326  ;  Kaney,  Hib&rnia  Ins,   Co,,  before  cited. 

In  some  of  these  cases  instructions  were  approved  which  required 
more  evidence  to  enable  the  plaintiff  to  recover  when  the  cause  of 
action  was  based  upon  a  crime  than  in  other  civil  actions,  because  of 
the  presumption  of  innocence  which  prevails  in  all  cases.  That  is, 
the  evidence  must  so  far  preponderate  as  to  overcome  such  presump- 
tion. But  the  rule  that  a  preponderance  is  sufficient  still  remains 
intact,  for  the  ruling  only  amounts  to  this  :  that  the  preponderance 
of  the  evidence  must  be  sufficient  to  overcome  not  only  the  other 
eYidence  but  the  presumption  of  innocence,  such  presumption  being 
f^arded  as  an  established  fact  to  be  overcome,  as  are  other  facts  ; 
and  this  we  think  must  be  so. 

The  rule  that  guilt  must  be  established  in  a  criminal  action 
beyond  a  reasonable  doubt  was  engrafted  on  the  common  law  be- 
caose  of  a  tenderness  for,  and  in  favor  of,  persons  charged  with 
Crimea  which  afiFected  their  lives  and  liberties,  at  a  time  when  the 
criminal  law  was  harshly  administered,  and  cruel  and  harsh  punish- 
ments were  inflicted  for  slight  and  trivial  offenses.  It  has  been  re- 
tained when  in  a  great  measure  the  reason  for  its  adoption  has 
ceased.  A  conviction  for  a  crime  is  followed  by  penal  consequences 
affecting  the  life  and  liberty  of  the  person  charged.  Not  so  in  a 
civQ  action.  And  the  general  rule  in  this  class  of  actions  is  that 
the  rights  of  the  parties  must  be  determined  by  a  preponderance  of 
the  evidence.  In  criminal  actions  the  good  character  of  the  person 
charged  may  be  shown  as  a  defense,  and  it  may  entitle  him  to  an 
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acquittal.  State  y.  Nbrihrup^  48  Iowa,  583  ;  8.  c.^  30  Am.  Repi 
408.  While  in  civil  actions  no  such  rale  obtains,  nor  can,  unless  in 
exceptional  casesy  the  good  character  of  the  person  charged  with  a 
crime  be  shown.  Bags  t.  Herrnig^  51  Iowa,  286 ;  1  Ore^  Ev.,  § 
54. 

As  the  rule  in  criminal  actions  is  that  the  evidence  must  establish 
the  guilt  of  the  person  charged  with  crime  beyond  a  reasonable 
doubt,  and  the  rule  in  civil  actions  is  that  a  preponderance  of  the 
evidence  is  sufficient  to  enable  the  injured  party  to  recover  whatever 
damages  he  has  sustained  because  of  the  alleged  criminal  act,  it 
cannot  be  said  a  recovery  in  the  latter  has  the  force  and  effect  of  % 
conviction  in  a  criminal  action,  in  so  far  as  it  tends  to  degrade  the 
person  against  whom  the  recovery  is  had,  because  he  has  not  been 
found  guilty  of  any  crime  as  required  by  the  laws  of  the  land. 
Therefore  it  is  that  it  has  been  well  said  there  may  be  a  recovery  in 
a  civil  action,  although  the  alleged  crime  on  which  the  action  is 
based  has  not  been  established. 

As  the  consequences  which  follow  a  recovery  in  a  civil  action  are 
so  materially  different  from  those  which  follow  a  conviction  in  a 
criminal  action,  and  as  the  reason  for  the  establishment  of  the 
doctrine  of  reasonable  doubt  has  no  application  to  civil  actions,  we 
do  not  think  the  rule  should  be  extended  to  the  latter,  unless 
slander  and  libel,  when  a  crime  is  charged  and  justification  pleaded^ 
constitute  an  exception.  In  one  or  more  of  the  above  cited  cases 
it  is  said  this  is  so.  Whether  such  conclusion  is  well  grounded  we 
are  not  agreed,  and  as  it  is  unnecessary  to  determine  it  at  this  time, 
we  do  not  do  so.  We  deem  it  proper  however  to  call  attention  to 
the  fact  that  it  was  held  in  Brndhy  v.  Kennedy ^  2  G.  Greene,  231; 
Forsfiee  v.  Abranuf,  2  Iowa,  571 ;  Fountain  v.  Weet,  23  id.  9,  and 
Ellis  V.  Lindhtfy  38  id.  461,  that  in  such  actions  a  plea  of  justifl* 
cation  charging  a  crime  must  be  established  beyond  a  reasonable 
doubt.  The  opinion  in  Fountain  v.  Weet  was  written  by  Dillok, 
J.,  but  in  Scott  v.  Home  Lis.  Co.,  1  Dill.  105,  in  which  case  it  was 
pleaded  as  a  defense  that  the  plaintiff  had  set  fire  to  and  caused 
the  building  insured  to  be  burned,  the  jury  were  instructed  that 
the  doctrine  of  reasonable  doubt  did  not  apply.  The  rule  held  in 
the  cases  above  cited  in  this  State  is  the  direct  opposite  to  that  held 
in  Elfifdt  v.  Burr  ell ^  60  Me.  209  ;  Folsom  v.  Brown,  5  Poet.  114  \ 
Matthews  v.  ffuntlf/,  9  N.  H.  146,  and  Kincaid  v.  Bradskaw,  3 
Hawks  (N.  0.),  63,  and  this  latter  rule  is  said  to  be  correct  in 
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Cooley  on  Torts,  208.     In  our  opinion  the  Circuit  Oourt  did  not 
err  in  refoaing  the  instruction  asked,  and  in  instructing  as  was 
done. 
For  the  enon  before  considered  the  judgment  is  reversed. 

Judgment  reverted. 
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Vo  adiiMi  lies  for  fnadalent  repreBeotatioos   indacing  to  a  oontract  made 
OB  Sondaj,  although  the  rapreaentatloiiB  were  criminal. 

ACTION  of  damages  for  fraud,   inducing  to  a  contract  made 
on  Sunday.     The  plaintiff  had  judgment  on  demurrer. 

George  JS.  Clarke,  for  appellant. 
J.  H.  Hawkins,  for  appellee. 

BoTHBOCK,  J.  It  is  well  settled  that  when  parties  enter  into  a 
contract  on  Sunday,  and  either  of  them  undertakes  to  enforce  it 
by  action,  or  to  recover  damages  growing  out  of  the  illegal  transac 
tion,  the  law  will  leave  the  parties  where  it  finds  them,  and  no 
recovery  will  be  allowed.  The  law  leaves  the  parties  to  suffer  the 
consequences  of  their  illegal  acts.  Pike  v.  King,  16  Iowa,  49 ; 
Kinney  v.  McDermoty  55  id.  674 ;  s.  c,  39  Am.  Bep.  191 ;  Smith  v. 
BeaUy  15  N.  H.  577.  In  the  last  cited  case  it  is  said  that  ^^  no 
action  wiU  lie  for  fraud  or  breach  of  warranty  upon  a  Sundajr 
contract  ** 

Gonnsel  for  appellee  contends  however  that  this  action  is  not  for 
fraud  or  breach  of  warranty,  but  that  it  is  an  action  for  damages 
against  the  defendant  for  knowingly  offering  to  trade  a  horse  af- 
fected with  the  glanders,  and  that  such  act  being  unlawful  and  a 
«rime  under  section  4056  of  the  Oode  the  defendant  cannot  escape 
liability  by  asserting  that  his  unlawful  and  criminal  act  was  com- 
mitted on  Sunday. 

We  have  set  out  the  petition,  and  the  count  of  the  answer  de- 
oorred  to,  because  of  this  line  of  argument  by  defendant's  counsel. 
Vol.  XLI  — 11 
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It  appears  to  us,  that  by  all  the  allegationB  of  the  petition,  the 
plaintiff  bases  his  right  to  recover  by  reason  of  the  contract  for  the 
exchange  of  the  horses.  To  support  these  allegations  it  isabsolately 
essential  to  show  that  the  exchange  was  actually  made.  He  could 
establish  his  damages  in  no  other  way.  It  was  therefore  incumbent 
on  him  to  show  the  contract  as  he  alleged  it  to  be.  This  he  could 
not  do,  for  the  law  leaves  the  parties  to  such  contracts  where  they 
place  themselves.  In  other  words,  as  appears  from  the  petition^ 
both  these  parties  were  active  participants  in  violating  the  law  by 
entering  into  a  contract  on  Sunday.  The  plaintiff  claims  that  in 
making  the  contract  defendant  defrauded  him  to  his  damage.  The 
law  will  not  afford  him  redress,  and  it  will  not  avail  the  plaintiff  to 
assert  that  the  defendant,  in  making  the  Sunday  contract,  also 
nolated  another  provision  of  the  Criminal  Code. 

The  case,  it  appears  to  us,  is  essentially  different  from  the  case 
of  one  travelling  on  Sunday  and  being  assaulted  by  another  or  in- 
jured by  a  defect  in  the  highway.  In  the  latter  class  of  oases  the 
plaintiff  does  not  seek  to  enforce  an  illegal  contract,  or  to  reoover 
damages  growing  out  of  such  contract  to  which  he  was  an  active 
party ;  nor,  as  is  said  in  Schmid  v.  Humphr&jff  48  Iowa,  652^  s»  c, 
30  Am.  Bep.  414,  '^  is  he  seeking  to  enforce  any  right  obtained  by 
the  breach  of  any  law." 

We  think  the  demurrer  to  the  answer  should  have  been  overruled. 

Judgment  revenei 


UlLLBB  V.   POAQB. 

CMIowa«lWJ 

ifeffotiabk  inth^mmU  —  uneertainiif  qf  Um$  qfptiifmm^ 

A  note  is  rendered  non-negoiiable  by  a  provision  that  '*  if  the  agmit  do«  BOl 
aell  enough  in  one  year,  one  more  is  granted."    {Sse  naUg  p.  88.) 

A  CTION  on  the  following  instrument  in  writing: 

'*  $100.        AuDUBON^  Tp.,  Audubon  Co.,  Iowa,  April  26, 1878. 

"  One  year  after  date  I  promise  to  pay  to  the  treasurer  of  the 
National  Iron  Pence  Co.,  of  Cedar  Rapids,  Iowa,  or  order,  one 
hundred  dollars,  at  Cedar  Eapids,  Iowa,  value  received,  with  in- 
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terest  at  ten  per  cent  from  date.  Heasonable  attorney  fee  if  suit  be 
institated  on  this  note.  If  this  agent  does  not  $eU  enough  in  om 
fstr,  one  more  is  granted.** 

The  defendant  had  jadgment  below 

Ward  i  HarfHOHy  for  appellant. 

L  W.  Whitiam,  for  appellee. 

Skbyebs,  J.  The  only  question  to  be  determined  is  whether  the 
nistmment  sued  on  is  negotiable.  The  appellee  insists  it  is  not^ 
because  of  the  italicized  words.  The  appellant  insists  the  instm- 
vent  is  not  payable  out  of  a  certain  fund,  and  is  payable  at  the 
eapiration  of  two  years  from  its  date^  if  not  sooner,  and  is  therefore 
negotiable. 

We  think  the  true  construction  is  that  the  maker  was  the  agent 
of  the  payee  for  the  sale  of  something,  and  if  he  realized  suflScieiit 
funds  from  such  sales  the  amount  specified  was  to  be  paid  within 
one  year.  Payment  during  such  time  was  to  be  made  oiily  on  con- 
dition that  the  necessary  funds  were  realized.  This  clearly  implies 
tiie  instrument  was  to  be  paid  out  of  a  particular  fund^  and  for  this 
reason,  and  because  payable  only  on  the  happening  of  a  condition, 
it  was  not  negotiable  during  the  period  aforesaid.  It  is  true  it  is 
pa3rable  absolutely  at  the  expiration  of  two  years.  But  we  think  it 
must  have  been  negotiable  when  executed,  and  continuously  from 
that  time,  or  not  at  all. 

No  adjudicated  case  to  which  our  attention  has  been  called  is 
precisely  like  this.  The  nearest  approach  to  it  is  Coita  y.  Buck,  7 
Mete  588.  It  is  difiScult  to  draw  a  sharp  distinction  between  the 
two  cases.  We  shall  not  therefore  make  the  attempt,  but  determine 
the  case  at  bar  upon  principle,  as  we  deem  right. 

Affirmed, 

Adams,  0.  J.,  and  Day,  J.,  dissented. 

RoTB  nr  VHB  RKposmt.— In  a  disMiitliig  oplnkxi  In  thto  onse,  Dat«  J.,  obMrred :  **  Hw 
ttotfclaed  portion  does  not  render  the  note  payable  out  of  a  particular  fund,  but  limplj 
pmvideB  a  condition  upon  whicb  the  payment  shall  be  extended  one  year.  The  note  may 
be  payable  in  one  year.    It  to  payable  absolutely  in  two  years. " 

la  Smith  v.  Van  Bfareom^4&  Mich.  371,  the  note  provided  that "  the  makers  and  ln> 
doners  of  thto  note  expressly  agree  that  the  payee  or  his  assigns  may  extend  the  time  of 
payment  thereof  indefinitely,  as  he  or  they  may  nee  fit  "  Held^  non-negotiable.  Caht- 
■BJL  J.,  wtdd'  **  Plaintiffs  in  error  claim  that  thtodause  was  Told*  and  that  the  note  should 
•land  without  K.    But  it  cannot  be  held  void*  unless  It  to  either  Illegal  or  nugatory,  or 
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meaniiig  nothlnff.  Parties  magr  make  such  innocent  baiigains  a«  they  cbooee,  and  the 
effect  will  not  be  to  destroy  the  legality  of  the  instrument,  although  it  may  destroy  its 
negotiability.  By  the  terms  of  this  note,  which  must  be  read  subject  to  the  condition,  it 
was  not  psyable  absolutely  three  months  after  date,  or  at  any  other  one  time.  The  time 
of  |>ayment  could  be  postponed  not  merely  once  but  ss  often  as  either  Charles  H.  Van 
Blaroom  or  his  assigns  might  think  it  desirable.  There  is  nothing  on  the  face  of  the  note 
whereby  any  one  can  tell,  either  directly  or  by  reference  to  any  particular  event,  at  what 
Doriod  this  paper  will  become  absolutely  payable.  We  cannot  conceive  how  thiK  «:an  be 
treated  as  not  payable  on  a  contingency .  It  would  not  be  easy  to  harmonize  all  i  ho  cases 
on  this  subject,  and  we  shall  not  attempt  to  do  so.  If  any  of  them  maintain  thai  the  time 
of  payment  may  be  indeflnitely  shifted  at  the  will  of  any  of  the  parties,  we  cannot  accept 
the  doctrine.  Public  policy  would  not  be  furthered,  and  honesty  would  not  be  subserved 
by  enconrsging  the  negotiation  of  paper  which  is  so  palpably  uncertain  on  its  face  that  no 
good  business  man  can  look  at  It  without  seeing  that  it  must  haye  originated  in  peculiar 
dealings  which  would  probably,  if  known,  quality  its  obligation.  •  «  *  We  think  the 
condition  in  question  reduced  the  paper  to  a  simple  contract  and  destroyed  Its  quality  aa 
a  negotiable  note.  ** 

So  in  IToocttmry  ▼.  Robert*,  Iowa  Supreme  Court,  Sept.  188SS,  where  the  note  proTided 
that  **  the  makers  and  indorsers  of  this  obligation,  expressly  agree  that  the  payee  or  hia 
anigns  may  extend  the  time  of  payment  thereof  fh>m  time  to  time,  Indeflnitely.  as  he  or 
they  may  see  fit.**  Heid,  non-negotiable.  Bbck,  J.,  observed.  ^  When  an  instrument  is 
not  certain,  or  Is  not  capable  of  being  made  certain  as  to  the  time  of  payment,  the  law 
does  not  regard  It  as  negotiable  paper.  By  the  terms  of  the  condition  of  the  note  In  suit 
It  would  never  fall  due,  but  could  be  Indeflnitely  extended  at  the  will  of  the  maker  and  In- 
dorsee, who,  it  will  be  observed,  is  the  same  party.  When  the  instrument  was  executed 
the  time  of  its  maturity  was  contingent  upon  the  option  of  the  maker  of  the  note.  It  was 
impossible  to  determine  when  It  would  become  due  by  the  assent  of  the  maker.  Thp  time 
of  payment  was  uncertain,  and  was  not  capable  of  being  made  certain.  Nothing  hap- 
pened after  its  execution  to  remove  this  uncertainty.  Notes  which  by  their  terms  are 
payable  on  or  before  a  fixed  time  or  a  specified  event,  are,  It  Is  true,  uncertain  as  to  the 
time  at  which  they  are  psyable.  But  there  is  no  uncertainty  as  to  the  time  when  they  be- 
come absolutely  due.  Paper  of  this  cliaracter  is  regarded  by  the  courts  as  negotiable* 
But  the  note  before  us  may  never  fall  due,  for  payment  may  be  extended  indeflnitely.  The 
rules  applicable  to  commercial  paper  were  transplanted  into  the  common  law  from  the 
law  merchant.  They  had  their  origin  In  the  customs  and  course  of  busineas  of  merchants 
and  banker,  and  are  now  recognised  by  the  courts,  because  they  are  demanded  by  tiie 
wants  and  convenience  of  the  mercantile  world.  Surely  these  rules  ought  not  to  be  ex- 
tended to  paper,  the  like  of  which  was  never  heard  of  In  mercantile  transactions.  What 
business  man  would  expect  a  bcmker  to  discount  his  paper  In  the  form  of  the  note  in  ques 
tion  In  this  case  f  What  merchant  ever  offered  to  give  or  was  asked  to  receive  a  promis* 
sory  note  containing  a  like  condition  f  We  may  safely  say  that  notes  of  this  kind  are  un- 
known to  commercial  transactions.  Why,  then,  extend  to  them  the  rules  of  the  commer- 
cial law  f  By  regarding  su<di  paper  as  non-negotiable  no  prejudice  will  result  to  the 
mercantile  and  financial  business  of  the  country,  but  sharpers  will  be  defeated  in  their 
attempts  to  swindle  the  confiding  and  unwary — a  result  In  accord  with  sound  public  policy 
and  good  morals  MfOer  v.  Portgc^  53  Iowa,  96;  Smith  v.  Van  B/arcom,  45  Mich.  871,  sup- 
port the  conclusions  we  have  reached,  that  the  note  in  suit  is  not  negotiable.  The  case 
last  named  holds  a  note  to  be  non-negotiaMe  which  contains  the  precise  condition  found 
in  the  note  before  us.'  * 

In  Cota  v.Buekt  7  Met.  588,  the  note  was  payable  *'  as  soon  as  can  be  realised  of  the  above 
amount  for  the  said  property,  I  have  this  day  purchased  of  the  said  P.,  which  Is  to  be  paid 
la  the  course  of  the  season  now  coming.  **   Held ,  negotiable. 

In  IVadsMnen*8  Nat,  Bk.  v.  Oreen,  57  Md.  603,  a  note  payable  by  the  commissioners  of 
Madison  square.  * '  out  of  the  appropriation  for  the  said  square  for  the  year  1879,  for  lamps 
and  fixtures  furnished  at  Madison  square,**  was  held  non-negotiable,  '  *  because  the  tims 
of  its  psyment  Is  uncertain.  Is  subject  to  a  contingency  not  inevitable,  and  it  Is  made  psy- 
abk^  out  of  a  particular  fund.  ** 

Daniels  says  (1  Nsg.  Inst.,  1 43) :  **  If  the  time  must  certainly  come,  although  the  part|^ 
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daj  is  not  mentioned  In  tbe  note,  it  is  regnnled  as  negotiable,  as  tlie  fact  of  pajment 
Is  tlien  oectain.**  Danieis  gives  an  exhaustive  review  of  the  cases.  See,  also^  First  NaL 
Bk.  V.  Btfiftttm,  84  N.  a  24 ;  s.  a,  97  Am.  Rep.  004:  White  v.  Smith,  77  ID.  Sftl;  a.  a,  90  Am. 
Bep  ftl. 

As  to  notes  pajable  on  a  certain  day  or  betore,  at  the  option  of  the  maker,  thcj  have  been 
Md  neROtlable.  Jordan  v.  Tate,  10  Ohio  St.  680;  Emgt  v.  Stedcmctn,  74  Penn.  St.  18;  8.  a,  15 
Am.  Bep.  048;  MoOtimm  v.  Marks,  81  Mich.  421;  s.  c,  18  Am.  Bep.  107;  Walker  v.  Wooden, 
Mind.  184 ;  s.  o.,  23  Am.  Bep.  686 ;  Curtis  v.  Horn,  68  N.  BL  604.  So  of  a  note  payable 
'*  oae  day  after  date  or  at  my  death  "  ;  Cfonn  T.  Hwruton,  48  Ala.  667.  The  Massachu- 
SBtls  esses  are  to  the  oontraiy.  Rvbbcurd  v.  Mosely,  11  Qray,  170;  Way  v.  Smithy  111  Mass. 
Stt;  Aiittsv.AliNft,  li0id.]J7;  IfaAonyv.JiUspaertefc,  A.D.  1888.  TheM  cases  are  fol* 
loved  fai  OkouUau  v.  A!Un,  70  Mo.  00,  88Bl 
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a»  Iowa,  104.) 

OorporoHan^  individual  lUibiHt^  of  stoekh&lder'^ffood  faith, 

h  a  eorpontion  is  illegally  formed,  the  stocUioldara  are  not  relieved  from  in-* 
dividual  liabiUt/  by  the  good  faith  of  the  corporators  or  the  aetual  tnui» 
letkm  of  bofliiieM  hj  the  corporation. 

ACTION  for  recovery  from  defendant  Hoag,  of  money  deposited 
with  defendant  bank^  on  the  ground  of  partnership.  Def ense, 
that  the  bank  was  a  corporation.  The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Hanna^  FUtgeraid,  and  Hugheit,  for  appellant. 

Hoffman,  Pickler  A  Brown^  and  Z.  M,  Fishery  for  appellee. 

Adams,  C.  J.  [After  holding  that  the  bank  was  illegally 
formed.]  The  defendant  insists  however  that  in  order  to  estab- 
lish the  corporate  existence  of  the  Lawrence  Savings  Bank  as  against 
plaintiff  it  is  sufficient  to  show  authority  to  create  the  corporation, 
a  bona  fide  attempt  on  the  part  of  the  corporators  to  become  incor- 
porated, and  the  doing  of  business  as  a  corporation.  In  support  of 
this  proposition  the  defendant  cites  Buffalo  S  AUegany  Railroad 
Co.  V.  Cary,  26  N.  Y.  77.  In  that  case  the  court  said,  "  that  if 
the  papers  filed  are  colorable,  but  so  defective,  that  in  a  proceeding 
on  the  part  of  the  State  against  it,  it  would  for  that  reason  be  dis 
lolved.  yet  by  the  acts  of  user  under  such  organization  it  becomes 
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a  cori>oration  de  JaciOy  and  no  advantage  can  be  taken  of  such  de- 
fect in  its  constitution  collaterally  by  any  person."  Substantially 
the  same  doctrine  was  enunciated  in  Kurtz  v.  Paola  Town  Co.,  20 
Kans.  403,  and  Pape  v.  Capital  Bank,  id.  440  ;  s.  o.,  27  Am.  Bep. 
183.  It  should  be  observed  however  that  in  those  cases  the  de- 
fendant set  up  a  want  of  incorporation  of  the  plaintiff  and  sought 
to  escape  liability  upon  that  ground.  In  the  case  at  bar  the  de- 
fendant sets  up  exemption,  averring  that  the  attempt  to  become  in- 
oorporated  and  the  doing  of  business  under  a  claim  of  incorporation 
were  sufficient  to  create  the  exemption. 

It  will  be  seen  at  once  that  the  principle  involved  in  those  cases 
18  essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  has  once 
taken  place  no  act  of  forfeiture  can  be  set  up  in  a  collateral  action, 
until  forfeiture  has  been  judicially  declared  in  an  action  brought  for 
that  purpose.  See  Angell  &  Ames  on  OoriK)rations,  §  636,  and 
oases  cited.  But  the  principle  involved  in  those  cases  is  essentially 
different  from  that  in  the  case  at  bar. 

In  Humphrey  v.  Mooney,  1  Ool.  193,  a  creditor  of  an  assumed 
corporation  sought  to  hold  a  member  as  a  partner.  It  was  held 
that  as  his  right  of  action  was  based  ujion  an  express  contract  with 
the  assumed  corporation  he  was  estopped  to  deny  that  it  was  in  fact 
a  corporation.  The  doctrine  of  that  case  is  substantially  that  re- 
lied upon  by  the  defendant.  But  it  seems  to  us  that  it  is  not  sus- 
tained by  the  weight  of  authority.  The  court  cited  in  support  of 
the  decision  Baton  v.  A^pinwaH,  19  N.  Y.,  121,  and  Buffalo,  etc, 
R.  Co.  V.  Cary,  26  N.  V.  77,  but  neither  of  the  cases,  it  appean 
to  us,  is  in  point. 

There  may  indeed  be  certain  irregularities,  or  omissions  to  com- 
ply with  provisions  merely  dii-ectory,  which  would  be  suificient  to 
sustain  an  action  brought  to  declare  a  forfeiture,  but  insufficient  to 
sustain  a  collateral  action  brought  to  enforce  an  individual  liability 
of  a  member.  But  where  the  attempt  at  incorporation  is  under  a 
general  law,  and  there  is  a  non-compliance  with  the  law  in  a  mate- 
rial respect,  there  is,  we  think,  such  want  of  incorporation  that  ex- 
emption from  individual  liability  is  not  secured.  In  Mokelumne 
Hill  Mining  Co.  v.  Woodbury,  14  Oal.  424,  the  court  said  :  "  There 
is  a  broad  and  obvious  distinction  between  such  acts  as  are  declared 
to  be  necessary  steps  in  the  process  of  incorporation,  and  such  as 
required  of  the  individuals  seeking  to  become  incorporated,  but 
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which  are  not  made  prerequisites  to  the  assumption  of  corporate 
powers.  In  respect  to  the  former,  any  material  omission  will  be 
titol  to  the  existence  of  the  corporation,  and  may  be  taken  advan- 
ti^  of  collaterally  in  any  form  in  which  the  &ot  of  incorporation 
can  properly  be  called  in  question.'' 

J9ur/  V.  Sftlinburif,  55  Mo.  310,  was  an  action  brought  upon  a 
promissory  note,  purporting  to  be  executed  by  the  directors  of  the 
North  Missouri  Oentral  District  Stock,  Agricultural  and  Mechani- 
cal Association.  The  action  was  brought  against  the  directors  upon 
the  ground  that  the  association  was  not  incorporated  at  the  time 
the  note  was  given,  and  that  the  directors  were  therefore  individ* 
oally  liable.  It  appeared  that  the  association  at  the  time  the  note 
was  giyen  was  fully  incorporated  in  every  respect  except  that  it  had 
failed  to  file  its  articles  of  incorporation  with  the  secretary  of  State, 
as  the  statute  required.  It  was  held  that  the  directors  were  indi- 
Tidnally  liable. 

In  BtffetowY,  Gregory,  73  111.  197,  the  defendants  were  held  liable 
as  partners  for  goods  sold  to  an  assumed  corporation  of  which  they 
were  members.  The  defect  in  the  incorporation  consisted  in  a  fail- 
ure to  file  the  articles  of  incorporation  with  the  clerk  of  the  city 
where  the  corporation  was  to  transact  its  business.  In  that  case  the 
court  said  :  **  There  is  a  manifest  difference  where  a  corporation  is 
created  by  a  special  charter,  and  there  have  been  acts  of  user,  and 
where  individuals  seek  to  form  themselves  into  a  corporation  under 
a  general  law.  In  the  latter  case  it  is  only  in  pursuance  of  the  pro- 
visions of  the  statute  for  such  purpose  that  corporate  existence  can 
be  acquired.  And  there  would  seem  to  be  a  distinction  between  a 
case  where,  in  a  suit  between  a  corporation  and  a  stock-holder  or 
other  individuals,  the  plea  of  nul  tiel  corporation  is  set  up  to  de- 
feat a  liability  which  he  may  have  contracted  with  the  other,  and 
the  case  of  a  suit  against  individuals  who  claimed  exemption  from 
individual  liability  on  the  ground  of  their  having  become  a  corpo- 
ration formed  under  the  provisions  of  a  general  statute.  In  the 
latter  case  a  stricter  measure  of  compliance  with  statutory  require* 
ments  will  be  required  than  in  the  former."  This  is  a  late  decision, 
and  seems  to  have  been  made  with  a  full  recognition  of  the  author- 
ities claimed  to  hold  an  adverse  doctrine. 

See  also  Ahboft  v.  0/naha  S/ntUing  Co.,  4  Neb.  41G,  and  ffarriA 
T.  McOr^gor,  29  Cal.  125. 

In  our  opinion,  the  proprietors  of  the  Lawrence  Savings  Bank 
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failed  to  become  incorporated,  and  there  was  nothing  in  what  thqr 
did  or  claimed  which  can  properly  be  held  as  sufficient  to  secure 
them  exemption  from  individaal  liability. 
The  judgment  therefore  of  the  District  Oourt  must  be  affirmed. 

Affirmed. 


Dbapeb  y.  RiOB. 

(66  Iowa,  U4.) 

Agency  — '  ofuthorUy  to  receivtpaifmnU  itfnsU* 

One  aathoriied  to  Bell  property  and  take  a  note  in  payment  in  the  name  of  thm 
principal,  baring  delivered  the  note  to  the  principal,  is  not  Impliedly  author, 
ised  to  receive  payment  thereof. 

ACTION  on  a  promissory  note.  The  opinion  states  the  case.  Tim 
plaintiff  had  judgment  below. 

,    J.  T.  Ric$  and  Oeo.  W.  Wihon,  for  appellant. 
Mills  S  Keeler,  for  appellee. 

Adams,  0.  J.  The  note  was  made  payable  to  the  plaintijS,  or 
bearer.  It  was  given  in  part  payment  for  a  melodeon  which  was 
sold  to  the  defendant  as  the  property  of  the  plaintiff.  The  trade 
was  negotiated  by  one  Jacobs,  who  took  the  note  and  delivered  it  to 
the  plaintiff.  Afterward  the  defendant  paid  the  amount  of  the 
note  to  Jacobs,  but  he  did  not  get  the  note  up,  because  it  was  in  the 
possession  of  the  plaintiff.  The  payment  was  made  on  the  strength 
of  Jacob's  statement  that  he  was  the  agent  of  the  plaintiff  and  was 
authorized  to  collect  the  note,  and  would  obtain  it  of  the  plaintiff 
and  deliver  it  to  the  defendant. 

Jacobs  was  not  in  fact  the  plaintiff's  agent  at  the  time  of  the 
pajrment,  and  plaintiff  never  received  the  money  paid.  The  defend- 
ant however  contends  that  while  this  may  be  so,  he  was  justified  in 
assuming  that  Jacobs  was  the  plaintiff's  agent,  because  the  plaintiff 
in  receiving  the  note  had  recognized  him  as  such. 

The  precise  question  certified  for  our  decision  is  in  these  words  : 
<'  When  the  plaintiff  as  payee  seeks  to  recover  on  the  note,  can  the 
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defendant  Bice  maintain  his  defense  of  payment  made  to  the 
aasnmed  agent  Jacobs,  in  pursuance  of  the  agreement  made  by  said 
agent  to  obtain  the  note,  although  the  said  agent  was  acting  with- 
ont  authority,  as  shown  in  this  case." 

Ab  showing  that  such  defense  can  be  maintained,  the  defendant 
relies  upon  Sadie  y.  AshbatLghy  44  Iowa,  519.  But  that  case  is  not 
in  point  It  would  at  most  only  have  the  effect  to  show  that  the 
plaintiff,  in  accepting  the  note,  made  Jacobs  his  agent  in  the  trans* 
action  out  of  which  the  note  grew.  But  that  agency  would  not,  we 
think,  extend  to  the  matter  of  payment.  Authority  to  seU  a  piece 
of  property  as  agent,  and  take  a  note  for  it  in  the  name  of  the 
principal,  would  not  of  itself  include  the  authority  to  receive  pay- 
ment. Had  the  note  sued  on  been  intrusted  to  Jacobs  by  plaintiff, 
although  for  some  purpose  other  than  collection,  the  case  might  be 
different. 

It  must  be  seen  at  once  that  the  rule  contended  for  would  be  a  per- 
nicious one.  No  person  could  with  safety,  employ  an  agent  to  take  a 
promissoiy  note,  if  payment  made  to  the  agent  at  any  time  after- 
ward were  to  be  held  payment  to  the  principal,  the  agency  having 
in  fact  been  terminated,  and  the  note  remaining  in  the  hands  of  the 
principaL 

In  our  opinion  the  court  did  not  err  in  rendering  judgment  for 
the  plaintiff. 

Affirmed* 

SUPPLEXBKTAL  OPINION. 

In  a  petition  for  re-hearing  in  this  case,  the  appellant  insists  that 
the  case  cannot  be  distinguished  from  Badie  v.  Aehbaugh.  It  is 
said  that  when  the  opinion  concedes  that  the  acceptance  of  the  note 
by  the  plaintiff  had  the  effect  to  show  that  the  plaintiff  made  Jacobs 
his  agent  in  the  transaction  out  of  which  the  note  grew,  the  opinion 
conches,  virtually,  the  appellant's  whole  position,  for  it  is  said  that 
the  evidence  shows  that  in  the  transaction,  out  of  which  the  note 
grew,  it  was  agreed  between  the  defendant  and  Jacobs  that  the  note 
should  be  paid  in  the  use  of  livery  to  be  furnished  to  Jacobs,  and 
that  it  was  so  paid. 

The  note  by  its  terms  however  was  made  payable  to  the  plaintiff 
m  money.     It  is  not  allowable  to  show  that  oj  a  parol  contempo- 
raneouB  agreement  the  note  was  not  to  be  paid  to  the  plaintiff  in 
money,  but  to  a  different  person,  and  in  a  different  way. 
Vol.  XLI  — 13 


90 IOWA, 

Kendrlck  ▼.  E^ggleston. 

In  Eadie  v.  A»hbaugh  the  defendant  set  up  a  warranty  for  the 
machine  for  which  the  note  was  given.  The  only  question  was  as 
to  whether  the  warranty  should  bo  considered  as  made  by  the  plaint- 
iffs  agent.  If  so,  it  was  of  course  allowable  to  show  it,  whether 
made  by  parol  or  writing.  The  petition  for  a  re-hearing  mnst  be 
OYemded. 


KsvDBicnc  v.  Eeecnnnr. 

(86  Iow»,  1SS.) 

One  who  takes  tn  payment  for  real  eetaie  the  seeared  and  ladoiwd  aoto  of  » 
third  peraon,  sappoeed  to  be  good,  thereby  waiTee  his  lien,  althoogh  II 
provee  worthleifs.* 

ACTION  on  a  promissory  note  and  to  establish  a  vendor's  lien. 
The  opinion  states  the  facts.     The  plaintiff  had  judgment 
below. 

2Vatwrs0|  Payne  dt  Eichelbergery  for  appellants 

M.  ff.  Jones  &  Son,  and  Trimble,  Qirruihere  i§  TWinib,  tor 

appellees. 

Day,  J.  I.  The  defendant,  Caroline  Eggleston,  formerly  Car* 
oline  Schilling,  bought  the  land  now  in  controversy  from  Jeremiah. 
Eggleston,  for  the  sum  of  14,400.  She  paid  for  the  land  in  money 
and  by  the  transfer  of  certain  notes,  amongst  which  was  a  note  on 
John  Zulauff  for  13,000,  on  which  11,000  had  been  paid,  which 
note  she  indorsed  in  blank.  Jeremiah  Eggleston  deeded  the  land 
to  Caroline  Eggleston  and  her  two  minor  children,  Clara  and  Louisa 
Schilling.  At  the  time  this  deed  was  made  Caroline  Eggleston 
owned  over  six  thousand  dollars'  worth  of  property  in  her  own  right, 
which  she  obtained  from  her  former  husband,  and  was  not  in  debt. 
Afterward  Jeremiah  Eggleston  traded  the  Zulauff  note  to  the 
plaintiff,  William  Kendrick,  for  land  and  stock,  and  Kendrick's 
own  note  for  (359.     The  Zulauff  note  was  secured  by  a  mortgage 

^Oompen  J^bnehT.  WUnn  (BOInd.  M)f  tt  Am.  Rep.  661. 
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on  laod  and  mill  property.  At  the  time  of  these  transactions  all 
the  parties  to  the  sale  and  transfer  of  the  Zulauff  note  considered  it 
good,  and  the  maker  solvent.  The  Zulauff  mill  property  waa  in 
tact  incumbered  by  a  judgment  which  was  prior  to  the  lien  of  the 
^gleston  mortgage.  Zulauff  proved  to  be  insolvent,  so  that  only 
about  1150  was  realized  from  him  on  said  note.  Under  these  facts 
the  plaintiffs  claim  that  they  are  entitled  to  a  vendor's  lien  upon 
the  property  which  was  purchased  in  part  by  a  transfer  of  the  Zu- 
lauff note.  If  the  plaintiffis  are  entitled  to  a  vendor's  lien,  it  is 
upon  the  ground  that  Jeremiah  Eggleston  acquired  such  a  lien, 
which  paswd  . .  the  plaintiffs  by  the  transfer  of  the  Zulauff  note. 
It  is  a  general  doctrine  of  equity  that  the  vendor  of  real  estate  re- 
tains a  lien  upon  the  property  sold  for  the  unpaid  purchase-money, 
uiless  it  appear  from  the  circumstances  of  the  case  that  the  lien 
was  waived.  It  is  also  a  general  principle  that  the  taking  of  dis- 
tinct security,  whether  of  real  or  personal  property,  is  evidence  that 
the  seller  did  not  repose  upon  the  lien,  and  discharges  the  lien.  It 
k  also  said  that  the  sounder  doctrine,  and  the  higher  authority,  is 
that  taking  the  responsibility  of  a  third  person  for  the  purchase- 
money  is  taking  security,  and  discharges  the  lien.  4  Kent  Com., 
8153. 

In  leading  cases  in  equity  it  is  said:  ''It  may  be  considered  as 
settled  by  the  unanimous  ooncurrence  of  the  cases  in  this  country, 
that  wherever  this  lien  is  recognized  at  all  it  will  not  be  affected  by 
the  vendor's  taking  the  bond  or  bill  single  of  the  vendee,  or  his 
negotiable  promissory  note,  or  a  check  diuwn  on  the  bank  by  tlie 
vendee,  which  is  not  presented  or  paid,  or  any  instrument  what- 
erer,  involving  merely  the  personal  liability  of  the  vendee;  but  that 
taking  a  mortgage  of  other  property  or  the  bond  or  note  of  the 
vendee  with  a  security,  or  a  negotiable  note  drawn  by  the  vendee 
and  indorsed  by  a  third  person,  or  drawn  by  a  third  person  and  in- 
dorsed by  the  vendee,  will  repel  the  lieu  presumptively." 

That  the  taking  of  security  is  prima  facie  a  waiver  of  the  lien, 
see  S  Wash.  Seal  Prop.  9 ;  Vail  v.  Msfer,  4  Comsh  312  ;  Fish  v. 
HnmlaHfl,  1  Pai.  20;  TV  nd  v.  Smith,  2  Mich.  243;  4  Wait  Act.  and 
DeL  323;  Boyion  v.  CftampJain,  42  III.  57  ;  Landers  v.  McAfee, 
41  Oa.  684;  Dureiie  v.  Brigr^M^  47  Mo.  356  j  Tarrafi  v.  Shreuer,  26 
IncL  364;  8ckur»  v.  Sfein,  27  id.  112  ;  BroiouY.  Oilman,  4  Wheskt. 
253;  Burke  Y.  Gray^  6  How.  (Miss.)  527;  Campbell y.  Baldwin,  :i 
Humph.  248. 
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.  It  is  true,  as  held  in  Oarson  y.  Oreen,  I  Johns.  Ch.  309,  that 
prima  facie  the  purchase-money  is  a  lien  upon  the  land,  and  it  rests 
upon  the  purchaser  to  show  that  the  vendor  agreed  to  rest  on  other 
security.  But  when  it  is  shown  that  other  security  was  taken,  the 
presumption  that  a  lien  was  intended  is  rebutted,  and  the  burden 
of  proof  is  then  cast  upon  the  vendor  to  show  that  a  waiver  of  the 
lien  was  not  intended.  The  plaintiff  relies  upon  Cordova  v.  Hoody 
17  Wall.  1.  In  this  case  the  purchaser  executed  for  the  purchase- 
money  his  own  note  secured  by  his  son.  There  was  evidence  show- 
ing clearly  that  neither  party  understood  the  note  to  be  taken  as  a 
substitute  for  the  lien.  It  was  said  by  the  court  that  the  taking  of 
a  note  or  bond  from  the  vendee  with  a  surety  has  generally  been 
held  evidence  of  an  intention  to  rely  exclusively  upon  the  personal 
security  taken,  and  therefore  presumptively  to  be  an  abandonment 
of  the  lien,  but  that  this  raises  only  a  presumption,  open  to  re- 
buttal by  evidence  that  such  was  not  the  intention  of  the  parties. 
The  case  of  Wihon  v.  Lyon,  51  111.  166,  also  cited  and  relied  upon 
by  the  appellee,  is  one  where  a  vendor's  lien  clearly  existed  at  the 
time  of  the  sale,  which  it  was  held  was  not  displaced  by  the  subse- 
quent assignment  of  a  policy  of  life  insurance,  the  proof  showing 
that  the  assignment  was  not  taken  as  independent  security.  Most 
of  the  other  cases  cited  by  appellee  hold  simply  that  the  acceptance 
of  a  note  of  a  third  person  for  goods  does  not  constitute  payment 
unless  so  agreed,  and  that  payment  in  forged  or  worthless  paper 
does  not  satisfy  a  debt.  It  is  evident  that  these  cases  are  not  ap- 
plicable to  the  question  of  a  waiver  of  a  vendor's  lien  by  taking  col- 
lateral security. 

The  plaintiff  insists  that  the  presumption  of  waiver  arising  from 
the  taking  of  collateral  security  is  rebutted  by  the  fact  that  the  se- 
curity was  worthless.  In  support  of  this  position  appellee  cites 
McDole  V.  Purdy,  23  Iowa,  277.  That  was  a  case  of  the  exchange 
of  lands,  in  which  the  defendant  made  false  and  fraudulent  rep- 
resentations as  to  the  quality,  situation,  character  and  value  of  the 
land  conveyed  to  plaintiff,  on  account  of  which  it  was  found  that 
the  purchase-price  of  the  land  conveyed  by  plaintiff  was  in  part 
unpaid,  and  that  to  that  extent  the  plaintiff  was  entitled  to  a 
vendor's  lien.  There  was  no  fraudulent  representation  in  this  case. 
Ail  parties  supposed  the  security  was  good  at  the  time  of  the  pur- 
chase from  Jeremiah  Eggleston.  The  lien  is  claimed  simply  trora 
the  fact  that  the  security  afterward  proved   fo  ho  wortliless.     If 
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this  is  a  ground  for  enforcing  a  vendor's  lien,  it  follows  that  the 
lien  may  alirayB  be  enforced,  notwithstanding  the  taking  of  col- 
lateral Becurity,  wlieneyer  such  enforcement  becomes  necessary  for 
the  protection  of  tlie  vendor.  No  such  doctrine  as  this  is  recog- 
niied  by  the  casee  upon  the  subject.  The  court,  in  our  opinion^ 
vied  in  the  establisliing  of  a  Tender's  lien. 
The  judgment  of  tlie  oourt  below  is  reyersed. 

JudgmeiU  rwerstd. 


Hast  v.  Ohicaqo>   Book  Islakd  akd  Paoifio  Bailboad  Oa 

(H  Iowa,  166.) 
StgUgience  —  amitaion  of  railroad  company  to  maifUain  flagman. 

Tke  oBlMkm  of  »  imllroad  companj  to  maintain  a  fla^pnan  at  a  highway 
OMnng  may  be  coimidered  on  tho  qaestion  of  Its  negllgenoA,  in  an  action 
for  an  injary  to  »  trmveller,  driTing  on  the  highway,  oaosed  by  the  andden 
Mcipe  of  Htnain  from  a  locomotive.* 


ACnON*  for  personal  injury  by  negligence.     The  opinion  states 
the  case.      rTlie  defendant  had  judgment  below. 


iih  dt  Baylies^  for  appellants. 

WfigU.  Oatch  <§  ?FrijrA/,  for  appellee. 

Day,  J.      Tlie    eTidence  tends  to  establish  the  following  facts : 

The  plaintifESy  Jolin   P.  Hart  and  Louisa  A.,  his  wife,  left  theii 

kome  in  Warren  county,  on  the  morning  of  January  29,    1878, 

arrived  in  Oes  Moines  before  noon  of  the  same  day,  and  stopped 

vith  tnends  at  the  north-west  comer  of  Fourth  and  Elm  streets. 

They  were  travelling  in  a  two-seated,  open  buggy,  drawn  by  a  pair 

oi  fcesntle  liorses.     The  place  where  they  stopped  is  two  blocks  south 

fH  \\ne  street,  on  which  are  the  principal  tracks  of  the  C,  R.  I.  & 

P.  Railroad.    Between  three  and  four  o'clock  in  the  afternoon  of 

the  isame  day  they  resumed  their  journey,  to  visit  relatives  some 

miles  north  of  Des  Moines.     They  drove  up  Fourth  street,  crossed 

the  Valley  railroad  on  Market  street,  and  when  nearing  Vine  street 

•  8aB  WtbtH  T  HamnOMU  A  St.  Joseph  12.  Go.  (TS  Ho.  461),  87  Am.  Rep.  440,  and  note« 
So  tald  in  Shober  ▼.  St.  PauL  etc.*  ICy  Oo.^  SB  Mian.  lOB,  as  to  an  omisRion  to  maiB- 
at  a  street  croarinc,  atthough  none  was  required  by  atatnte. 
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found  the  Fourth  street  orosaing  blocked  by  a  train  of  cars  standing 
across  it.  They  then  turned  west  through  the  alley  in  the  middle  of 
the  block  to  Fifth  street,  striking  Fifth  street  about  one  hundred  and 
forty  feet  south  of  Vine  street.  When  they  came  upon  Fifth  street 
they  saw  defendant's  engine  standing  upon  one  of  the  five  tracks  on 
Vine  street,  facing  west  and  with  its  front  about  at  the  sidewalk  on 
the  east  side  of  Fifth  street,  where  it  had  been  standing  for  about 
twenty  minutes.  Plaintiffs  had  been  informed  that  the  train  on 
the  Winterset  and  Indianola  branch  of  said  road  was  in  the  habit  of 
lying  there  for  some  time  preceding  its  departure,  and  that  when 
about  ready  to  go  out  it  was  backed  down  east  to  the  depot  between 
'third  and  Fourth  streets.  The  engine  was  apparently  attached  to 
a  train  lying  in  its  rear.  There  was  no  flagman  at  the  station,  nor 
were  any  other  means  provided  to  give  warning  of  danger.  The 
plaintiffs  looked  and  listened  for  a  sign  or  signal  of  motion  or 
danger,  and  neither  seeing  nor  hearing  any,  they  proceeded  to  drive 
across  the  street.  Just  as  their  team  had  arrived  at  the  street  cross- 
ing, and  as  it  was  about  to  step  upon  the  first  railroad  track  on  Vine 
street,  the  steam  was  let  off  the  engine,  the  bell  was  rung  and  the 
engine  began  to  back.  The  noise  frightened  the  horses  and  thej 
immediately  backed,  cramped,  turned  and  upset  the  buggy,  by 
which  plaintiffs  were  thrown  upon  the  ground  and  both  seriously 
injured. 

When  an  engine  has  been  standing  for  some  time,  water  forms  in 
the  cylinder  from  the  condensation  of  steam,  and  it  is  usual,  and 
considered  necessary  for  the  safety  of  the  engine,  for  the  engineer  to 
open  the  cocks  under  the  cylinder  and  expel  the  water  before  start- 
ing the  engine. 

The  court  instructed  the  jury  as  foUows :  '^  10.  It  is  alleged  in 
plaintiffs'  petition  that  defendant  failed  and  neglected  to  provide  a 
flagman  at  this  crossing.  There  is  no  statute  in  this  State  requir- 
ing railroad  companies  to  have  flagmen  at  street  crossings,  and  at 
common  law  it  is  only  required  that  defendant  shall  have  flagmen 
at  crossings  very  much  used,  to  warn  persons  about  to  cross  the 
track  of  the  approach  of  engines  and  cars  thereto,  and  to  prevent 
collision,  by  persons  on  the  highway,  with  such  moving  engines  and 
cars,  and  failure  to  have  a  flagman  at  the  crossing  is  immaterial  iu 
this  case,  and  not  to  be  considered  by  you,  unless  you  believe  from 
the  evidence  that  such  engine  was  approaching,  or  about  to  approadh 
toward  said  crossing." 
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"  13.  If  in  the  testimony,  you  find  no  evidence  as  to  what  would 
be  the  duty  of  a  flagman,  then  you  cannot  presume  what  such  duties 
would  be,  and  in  the  absence  of  testimony  as  to  his  duties,  the  want 
of  a  flagman  would  be  taken  out  of  your  consideration,  and  would 
not  be  proper  for  you  to  take  into  account  in  making  your  conda 
aon  as  to  defendant's  negligence." 

1.  These  instructions  are  inconsistent,  and  for  that  reason 
erroneous.  The  tenth  instruction  directs  the  jury  as  a  matter  of 
law  that  the  duty  of  a  flagman  is  to  warn  persons  about  to  cross  the 
oick  of  the  approach  of  engines,  and  to  prevent  collisions  by  per- 
sons in  the  highway  with  such  moving  engines  and  cars.  The 
thirteenth  instruction  in  effect  directs  the  jury  that  the  duty  of  a 
flagman  is  a  matter  of  fact  to  be  determined  from  the  testimony, 
and  that  in  the  absence  of  testimony  on  the  subject  they  cannot 
determine  what  the  duty  of  a  flagman  is.  The  conflict  between  the 
instructions  is  apparent. 

2.  These  instructions  are  not  only  conflicting,  but  they  are  both 
podtivelj  erroneous,  to  the  prejudice  of  the  appellants.  The  case 
of  Norton  v.  Eadern  Railroad  Company,  113  Mass.  366,  is  directly 
in  point.  In  that  case  the  plaintiff  offered  to  prove  that  he  was 
riding  in  a  wagon  drawn  by  a  horse  on  a  highway  crossed  by  the 
defendant's  track  at  grade  ;  that  when  he  had  approached  within 
thirty-six  feet  of  the  track  a  train  of  cars  passed  over  the  crossing 
and  frightened  the  horse,  causing  him  to  kick  and  break  the  plaint- 
iff's leg ;  that  there  was  no  flagman  near  the  crossing,  and  no  flag 
was  shown,  bell  rung  or  whistle  sounded  to  indicate  the  approach 
of  the  train,  though  there  was  a  flag  station  there,  and  a  flagman 
was  accoBtomed  to  display  a  flag  there  to  warn  travellers  of  the 
approach  of  the  train.  The  court  rejected  this  and  other  evidence 
ofl^red  by  the  plaintiff,  and  ruled  that  the  facts,  if  proved,  would  not 
support  the  action.  The  statute  required  the  ringing  of  a  bell  and 
the  sounding  of  a  whistle,  but  did  not  require  the  employment  of 
a  flagman.  The  defendants  insisted  that  even  if  they  neglected  the 
statutory  signals  of  ringing  the  bell  and  sounding  the  whistle  they 
would  not  b3  liable,  because  such  signals  are  intended  to  protect 
tnveHera  at  highway  crossings  from  actual  collision  only,  or  at  most 
from  taking  a  position  involving  imminent  danger  of  collision. 

The  court,  after  holding  that  the  signals  provided  by  statute 
snnot  be  limited  as  claimed,  proceeded  to  consider  the  evidence 
tSered  of  the  absence  of  a  flagman  as  follows  :     '^  Evidence  was 
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^    '    i-i^^™^^—  ,       ,  -  ,  ■  . 

offered  by  the  plaintiff  tending  to  show  that  the  defendants  had 
&iled  to  take  precautions,  other  than  those  expressly  required  by 
statute,  in  announcing  their  approach  to  the  crossing  (such  as  were 
proper  and  such  as  they  had  accustomed  travellers  on  its  highway 
to  expect),  which  was  excluded  by  the  court,  the  plaintiff  not  hav- 
ing been  exposed  by  neglect  of  them  to  collision  or  any  danger 
thereof.  That  mere  compliance  with  statutory  requirements  will 
not  absolve  the  railroad  corporations  from  any  duties  they  were 
under  before,  or  excuse  them  from  taking  other  reasonable  pre- 
cautionary measures  when  their  trains  are  crossing  or  about  to  cross 
a  highway,  is  well  settled.  In  case  of  collision,  it  is  for  the  jury  to 
say  whether  such  measures  have  been  adopted,  and  whether  under 
the  circumstances  of  the  case  the  railroad  corporation  has  used 
reasonable  care  to  prevent  it.  Bradley  y.  Bostm  d  Maine  Railroad^ 
%  Cush.  539 ;  Linfield  v.  Old  Colony  RaQroad  Company,  10  id.  562. 
The  reasons  upon  which  we  have  held  that  the  statutory  require- 
ments are  not  intended  for  the  purpose  of  guarding  against  colli- 
sion only,  at  crossings  of  the  highway  made  at  grade,  compel  us  also 
to  hold  that  the  obligation  to  take  such  other  reasonable  precautions, 
at  such  points,  as  are  required  for  the  safety  of  the  traveller  upon 
the  highway,  is  one  which  is  due  to  him,  not  only  for  this  purpose, 
but  also  for  that  of  protecting  him,  or  of  enabling  him  in  the 
exercise  of  reasonable  care  to  protect  himself,  in  approaching  the 
crossing,  from  the  danger  of  alarm  to  the  animals  he  is  driving. 
The  evidence  upon  this  subject,  which  was  excluded  by  the  learned 
judge  who  presided,  should  therefore  have  been  admitted.'' 

The  evidence  here  referred  to,  and  which  was  rejected,  was  evi- 
dence that  there  was  no  flagman  at  the  crossing  to  give  warning  of 
an  approaching  train.     No  proof  was  offered  of  the  duties  of  a 
flagman.     The  court  held  as  a  matter  of  law,  that  it  is  the  duty  of 
flagmen,  not  only  to  warn  against  collisions,  but  also  to  give  such 
warning  as  will  enable  a  traveller  approaching  a  crossing,  in  the 
exercise  of  reasonable  care,  to  protect  himself  from  the  danger  of 
alarm  to  the  animals  he  is  driving.  This  case,  we  think,  announces 
the  correct  rule.     It  follows  that  both  of  the  instructions  we  are 
considering  are  erroneous. 
II.  The  court  further  instructed  the  jury  as  follows  : 
^' If  you  believe  from  the  evidence  that  the  noises  made  upon 
defendant's  engine,  of  which  the  plaintiffs  complain,  were  such  as 
are  usually  made   in  putting  in  motion  an  engine,  and  that  they 
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wereneoessarj  to  the  prudent  moyement  thereof,  both  with  respect 
toperBoiis  who  might  be  in  the  way  of  such  moviug  train  and  to  the 
wfety  of  the  engine  and  its  parts,  then  defendant  was  under  no  ob- 
ligation to  notify  plaintiffs  of  such  intended  movement  or  noise, 
either  by  flagman  or  otherwise,  and  failure  to  do  so  would  not  rendei 
defendant  liable  in  this  action.''    The  giving  of  this  instruction  is 
MBigned  as  error.     The  defendant   had  a  right  to  move  its   trains 
apon  its  track.  The  plaintiff  had  an  equal  right  to  cross  the  def end- 
aafs  track  at  the  street  crossing.     Both  of  these  rights  cannot  be 
exercised  in  an  absolute  and  unrestricted  m:uiner.     The  right  of 
each  party  is  qualified  and  abridged  to  some  extent  by  the  right  oi 
the  other.     The  right  of  each  party  must  be  exercised  with  a  view 
to  the  right  of  the  other,  and  in  such  manner  as  not  unreasonably 
to  interfere  with  it     Now  to  say  as  matter  of  law  that  the  defend- 
ant was  under  no  obligation,  by  flagmen  or  otherwise,  to  notify  the 
plaintiff  of  an  intended  movement  and  noise  in  the  exercise  of  its 
right,  amounts  to  no  less  than  saying  as  matter  of  law  that  the 
lights  of  defendant  are  paramount,  and  may  be  exercised  without 
regard  to  the  rights  of  the   plaintiffs.     Whether  the  defendants 
weie  under  obligations  to  notify  the  plaintiffs  of  an  intended  noise 
and  movement  cannot  be  determined  as  a  matter  of  law,  but  is  a 
question  of  fact,  to  be  determined  from  all  the  surrounding  cir- 
comstanoes.     If  the  noise  aiid  movement  were  likely  to  be  attended 
with  danger  to  the  plaintiffs,  then  it  was  the  duty  of  the  defendant 
to  exercise  reasonable  and  ordinary  care  to  prevent  injury.     And  if 
the  exercise  of  such  reasonable  and  ordinary  care  under  the  cirr- 
cumstances  would  require  notice  in  some  manner  to  the  plaintiffs, 
then  it  was  the  duty  of  the  defendant,  as  a  matter  of  law,  to  give 
such  notice.     The  true  doctrine  upon  this  subject  is  stated  in 
PenHsyloaiUa  Railroad  Company  v.  Barnetf,  50  Pcnn.  St.  250,  In 
that  case  the  plaintiff  was  driving  over  a  bridge  which  crossed  the 
defendant's  railroad  nineteen  feet  above  the  track.  Whilst  the  plaint- 
iff was  upon  the  bridge,   the  defendant's  express  passenger  train 
from  Philadelphia  going  west  passed  under  it,  whistling  as  it  passed,, 
at  whit3h  plaintiff's  horses  took  fright  and  ran  away,  overturning  the^ 
carriage,  throwing  him  out,  injuring  him  seriously  and  permanently. 
In  affirming  the  judgment  for  the  plaintiff,  the  court  say  :  "  It  is  ar 
clearly  the  duty  of  a  railroad  company,  as  it  is  of  a  natural  person,, 
to  exercise  its  rights  with  a  considerate  and  prudent  regard  for  the 
rights  and  safety  of  others,  and  for  injuries  occasioned  by  negligence 
Vol,  XLI— 13 
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both  are  equally  responsible.  Nor  is  it  any  excuse  or  justification 
that  the  act  occasioning  the  injury  was  in  itself  lawful^  or  that  it 
was  done  in  the  exercise  of  a  lawful  right,  if  the  injury  arose  from 
the  negligent  manner  in  which  it  was  done.  If  there  was  no  danger 
!:o  the  persons  and  property  of  those  who  might  be  travelling  along 
the  public  road  in  running  its  trains  without  giving  any  notice  of 
their  approach  to  the  bridge,  then  the  company  is  not  chargeable 
with  negligence  in  not  giving  it.  But  if  danger  might  be  reason- 
ably apprehended,  it  was  the  duty  of  the  company  to  give  some 
notice  or  warning,  in  order  that  it  might  be  avoided.  If  it  wonld 
have  been  negligence  in  the  plaintiff  to  drive  upon  the  bridge  just 
as  the  train  was  about  to  pass  under  it,  had  he  been  aware  of  its 
approach,  then  he  was  entitled  to  notice,  and  it  was  the  duty  of  the 
company  to  give  it.  Whether  therefore  the  company  exercised 
proper  care,  and  diligence  in  running  the  train  in  order  to  prevent 
injury  to  the  persons  and  property  of  those  who  were  lawfully  on 
the  public  road,  and  in  the  vicinity  of  the  crossing,  was  a  question 
for  the  jury."  See  also  Hill  v.  Portland  it  Rochester  R.  R.  Co.^  55 
Me.  438 ;  Norton  v.  Eastern  Railroad,  113  Mass.  366 ;  Toledo, 
Wabash  <6  Western  Railway  Co.  v.  Harman,  47  Illinois,  298  ;  Man- 
chester Railway  Co.  v,  Fullerton,  14  0.  B.  (N.  S.)  53. 

The  appellee  cites  and  relies  upon  Farn  v.  Boston  <6  Lowell  Rail- 
way Co.,  114  Mass.  350.  In  that  case  tlie  plaintiff  was  passing  along 
a  highway  under  a  railroad  bridge.  The  decision  was  based  ex- 
pressly upon  the  ground,  that  as  the  railroad  crossed  the  highway 
by  a  bridge,  it  had  no  rights  in  the  highway,  and  consequently  the 
same  duties  are  not  imposed  upon  it  that  are  imposed  when  it 
passes  over  the  highway  itself  in  common  with  the  traveller.  That 
a  different  conclusion  would  have  been  reached  if  the  railroad  had 
crossed  the  highway  at  grade,  as  in  this  case,  is  evident  from  Nor- 
ton V.  Eastern  Railroad  Company,  supra.  The  court  erred  in 
giving  this  instruction.  The  foregoing  discussion  sufficiently 
indicates  our  view  of  the  rights  of  the  parties,  without  a  further 
consideration  of  the  errors  assigned. 

Judgment  reversed. 
Petition  for  rehearing  overruled. 
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Wbitely  T.  All«o. 

Whttblt  ▼.  Allbv. 

CB6l0wmaM.> 

He  denaad  in  DeeMMiy  to  bind  an  indoner  of  a  note  where  the  maker  has 
lemoved  from  the  State  before  its  matoritj,  leaving  no  one  to  repreeenthim.* 

ACTION  on  a  piomissoiy  note.  The  opinion  states  the oaae.  The 
defondant  had  judgment  below  on  demurrer. 

Wkifin  S  Brown,  for  appellant. 
/.  P.  Flick,  for  appellee. 

BoTHBOCK,  J.  The  promissory  note  whioh  is  the  fonndation  of 
the  action  is  negotiable,  and  in  the  usual  form.  The  indorsement 
by  Allen,  the  defendant,  is  as  follows  :  **  Pay  E.  Houek,  without 
ixytice." 

It  18  not  claimed  by  the  plaintiff  that  a  demand  was  waived  by 
die  indorsement.  It  seems  to  be  conceded  that  a  waiver  of  notice 
does  not  excuse  a  demand,  and  sutfh  appears  to  be  the  law.  Voor-- 
Un  T.  Ailee,  29  Iowa,  49,  and  authorities  there  cited. 

The  amount  in  controversy  being  less  than  IIOO,  we  are  required 
\sj  the  certificate  of  the  trial  judge  to  determine  the  single  ques- 
tion, whether,  under  the  averments  of  the  petition,  the  plaintiffs 
ihoold  be  excused  from  making  demand  of  payment  of  the  maker 
of  the  note. 

In  1  Pars,  on  Notes  and  Bills,  45,  it  is  said :  '*  If  the  maker 
removes  from  the  place  in  which  he  resided  and  transacted  busi- 
ness, to  another  jurisdiction,  between  the  time  a  note  is  made  and 
"ts  maturity,  the  holder  will  not  be  obliged  to  go  out  of  his  own 
State  in  order  to  make  a  demand,  either  on  the  maker  personally  or 
at  his  new  place  of  busiaess,  or  of  residence.  Whether  it  will  b^ 
necessary  for  the  holder  to  use  due  diligence  to  find  the  maker's  last 
and  usual  place  of  business,  or  of  residence  in  the  place  which  he 
h«s  left,  is  unsettled,  the  authorities  being  confiicting<  But  we 
ronsider  that  it  is  more  in  accordance  with  the  rules  of  law  respect- 
ing demand  to  require  that  the  holder  should  endeavor  to  find  his 
lac»t  place  of  business  or  abode,  and  present  the  note  there."    Tha 

•  See  HcrrCefc  ▼■  Baldwin  07  Minn.  SOS).  10  Am.  &ep.  Itfi. 
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reason  of  the  learned  author  for  this  view  is  **  that  it  is  no  nn&ir 
^r  unreasonable  presumption  that  the  maker  lef  t,  at  his  place  of 
business  within  the  State,  means  and  arrangements  for  attending  to 
the  business  which  he  began  there,  and  left  unfinished  there.''  A 
.number  of  cases  are  cited  in  a  note  to  the  above  quotation  from  the 
text.  Some  of  these  cases  hold  that  the  removal  of  the  maker  into 
another  State  after  the  execution  of  the  note,  and  before  its  ma- 
turity, ipso  facto,  excuses  a  demand  at  the  place  of  business  or  resi- 
dence of  the  maker  at  the  time  the  note  was  made.  Others  hold 
that  demand  should  be  made  at  the  last  residence  or  place  of  busi- 
ness within  the  State. 

The  facts  of  this  case  do  not  require  us  to  adopt  either  of  these 
lines  of  decisions.  The  petition  shows  affirmatively  that  the  maker 
left  no  one  at  his  last  usual  place  of  residence  in  lowa^  ^*  of  whom  a 
demand  for  payment  could  be  made,  and  left  no  one  authorized  or 
empowered,  or  with  means  to  pay  said  note  when  due  *  *  *  .** 
If  the  law  requires  a  demand  in  all  cases,  and  under  all  possible 
circumstances,  it  might  properly  be  said  that  the  rule  being  in- 
flexible, ther  can  be  no  excuse  for  want  of  demand  at  some  place. 
But  the  law  requires  that  the  holder  shall  do  no  more  than  exercise 
due  diligence  to  make  the  demand.  It  does  not  require  that  the 
maker  should  be  followed  into  another  State,  and  it  seems  to  us  if 
it  affirmatively  appears,  as  it  does  in  this  case,  that  the  maker  has 
left  behind  him  no  one  to  represent  him  or  answer  for  him  in  any 
oapacity,  the  law  should  not  require  the  idle  ceremony  of  a  demand 
upon  a  mere  stranger  who  may  choose  to  be  occupying  the  late  re8i« 
deuce,  or  it  may  be  upon  the  empty  walls  of  an  untenanted  house. 
In  our  qpinion  the  dinnurrer  to  the  petition  should  have  been  oveiw 
ruled. 
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Ghambbelaiit  t.  Olatok. 
assiowm,  sn.) 

Q/ht  and  cfhtr — permmal  UdlnUt^  tf  puUte  cjlo^r, 

of  a  State  institatlon  are  not  penonallj  liable  for  a  mere 
wrongfal  and  illegal  breach  of  contract.* 

ACTION  of  damages  for  breach  of  contract  by  trustees  of  the 
State  Institution  for  the  Deaf  and  Dumb.     The  opinion 
states  the  point.   The  defendant  had  judgment  below  on  demurrer. 

JT.  if.  Pusey,  for  appellant. 

Wright  d  Baldwin,  for  appellee. 

BoTHBOCK^  J.  It  will  be  obserred  that  it  does  not  appear  from 
the  allegations  of  the  first  and  second  counts  that  the  defendants 
are  trustees  of  the  Institution  for  the  Deaf  and  Dumb.  For  aught 
that  appears  theretrom,  th^.  djdf cndtints  were  mere  strangers,  and 
ander  the  first  count  were  giiilty  of  fk  wicked  and  malicious  con- 
qiiracj  by  which  they  prevented  the  plaiiiuiff  frani.^^:forpiin;  his 
eontract ;  and  in  the  second  count  it  is  alleged  ttiey  Vrohglully/ 
mjusUy,  and  illegally  hindered  the  plaintiff  from  entering  upon 
the  duties  of  his  employment  under  his  contract.  The  District 
Court  held  that  these  counts  each  presented  a  good  cause  of  action. 
In  the  third  count  however  it  is  averred  that  the  defendants  were 
yrostees  of  the  institution,  and  that  they,  as  trustees,  neglected 
and  refused  to  perform  their  duty,  by.  wrongfully,  unjustly,  and 
ill^ally  preventing  the  plaintiff  from  performing  his  contract. 
Section  1686  of  the  Code  provides  that  the  trustees  of  the  Institu- 
tion  for  the  Deaf  and  Dumb  ''  shall  have  the  general  supervision  of 
the  institution,  adopt  rules  for  the  government  thereof,  provide 
teachers,  servants,  and  necessaries  for  the  institution,  and  perform 
an  other  acts  necessary  to  render  it  efficient,  and  to  carry  out  the 
purposes  of  its  establishment." 

We  have  then  the  question  whether  the  trustees  are  liable  to  a 
personal  action  for  damages  at  the  suit  of  a  teacher  or  superintendent 
Thorn  they  have  employed,  for  wrongfully,  unjustly,  and  illegally 
refusing  to  allow  liim  to  enter  upon  the  employment  ?    The  de« 

•  See  Joncf  t.  Liming  (fift  Wm.  100),  80  Am.  Bap.  008. 
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murrer  to  the  petition  raises  this  qnestion^  which  we  are  called 
upon  by  the  record  before  us  to  determine.  It  is  not  averred  in 
the  third  count  of  the  petition  that  the  defendants  acted  corruptly 
or  maliciously.  For  aught  that  is  averred  therein  they  may  have 
been  performing  what  they  honestly  believed  to  have  been  an  official 
duty,  and  still  their  act  may  have  been  wrongf ul,  unjust  and  illegal 
as  to  the  plaintiff. 

Much  of  the  argument  of  counsel  is  devoted  to  a  discussion  of 
the  question  as  to  whether  or  not  the  act  of  defendants  in  preventing 
the  plaintiff  from  entering  upon  the  emplojrment  was  of  a  judicial 
or  ministerial  character.  Counsel  for  appellant  contends  that  if  it 
be  conceded  that  the  making  of  the  contract  of  emplojrment  was 
of  a  quasi  judicial  character^  it  cannot  be  claimed  that  the  subse- 
quent act  of  dismissal,  or  rather  refusal  to  allow  the  plaintiff  to 
enter  upon  the  employment,  was  any  other  than  purely  ministeriaL 
That  the  duty  of  employing  teachers  requires  such  judgment  and 
discretion  as  to  call  into  exercise  functions  to  say  the  least  guast 
judicial,  as  defined  in  the  reported  casQ3  on  thai  question,  we  think 
can  admit  of  no  doubt.  {f.so,«BV\iihe^iE^uthQ]itieer  agree  that  there 
can  be  no  peri^ojii^Uiability  of;  the  offit)er  unless  the  act  complained 
q|  be*;w^lul]^  V^ji^pt^or  inalicious,  or  without  the  jurisdiction  of 
tWo^6f.'*  ^Wasson  v.  Mitchell,  18  Iowa,  153  ;  Muscatine  WesL  IL 
R. '  Co.  V.  Horton,  38  id.  33. 

Whether  there  be  such  liability,  as  against  an  officer  exercising 
quasi  judicial  functions,  even  where  he  acts  corruptly  or  maliciously, 
we  need  not  determine  in  this  case.  We  have  recently  held  that  a 
purely  judicial  officer  is  not  liable  to  a  civil  action  for  a  judicial  act 
even  though  it  be  alleged  that  the  act  complained  of  was  corrupt, 
fraudulent,  or  malicious.  Jones  v.  Brown,  54  Iowa,  74 ;  8.  c,  37 
Am.  Bep.  185  ;  and  see  Henke  v.  McCord,  55  Iowa,  378. 

We  are  next  to  inquire  whether  the  act  of  discharging  the  plaintiff, 
or  what  we  regard  as  the  same  thing,  cancelling  the  contract  with 
him  before  he  commenced  the  superintendency,  was  a  ministerial 
act.  The  statute  above  quoted  gives  the  general  supervision  of  the 
institution  to  the  trustees,  and  they  are  charged  with  the  duty  of 
performing  all  acts  necessary  to  render  the  institution  efficient. 
They  owe  a  duty  to  the  State  and  the  public,  as  well  as  to  the  em* 
ployees  under  their  charge.  If  in  the  honest  exercise  of  theix 
discretion  and  judgment  they  should  discharge  an  employee,  they 
cannot  be  held  liable  to  a  civil  action,  because  the  act  is  not  of  a 
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purely  nunisterial  character,  like  the  issuance  of  an  execution 'by  a 
juatioe  of  the  peace,  or  the  levy  of  a  writ  by  a  sheriff,  or  the  like. 
If  they  may  discharge  an  employee  after  entering  upon  the  employ- 
ment, they  may  also  cancel  a  contract  with  one  not  yet  havings 
commenced  to  labor  for  the  institution,  upon  grounds  which  may 
tppear  to  them  to  be  satisfactory.  The  same  judgment  and  dis- 
cretion, and  power  to  determine,  are  required  to  be  exercised  in  one 
OMe  as  in  the  other. 

Without  further  extending  the  discussion,  our  conclusion  is  that 
the  District  Court  did  not  err  ii^  sustaining  the  demurrer  to  the 
thiri  ooont  in  the  petition. 

Judgment  affirmed. 


OlLBBBT  T.  SaITDXBSOV. 
06Iowa,8tt.) 

A«artnflt  by  one  to  settle  a  mortgage  made  hy  the  other  imposee  a  penonal 
liabilltj  to  pay  the  debt;  bat  may  be  cancelled  by  the  parties  before  knowU 
edge  aad  aoeeptance  by  the  mortgagee. 

ACTION  on  contract    The  opinion  states  the  case.  The  plaani* 
iff  had  judgment  below  on  demurrer. 

Bobinnn  S  MUchrid  and  (7.  L.  Ward,  for  appeUaat 

Ltd  Thomas,  for  appellea 

Sbxyebs,  J.  8.  S.  Warner  executed  certain  notes  to  Homer  A* 
Smith,  and  secured  the  same  by  mortgage  on  real  estate.  The 
notes  and  mortgage  were  assigned  to  the  plaintiff.  There  was  a 
foreclosure  and  sale  of  the  mortgaged  premises,  but  only  a  portion 
of  the  indebtedness  was  realized.  This  action  was  brought  to  re- 
eoTcr  the  amount  of  the  indebtedness  remaining  unpaid.  The 
•etion  was  based  on  the  following  written  instrument: 

"Sioux  Rapids,  Iowa,  January  13th,  1876. 
"  I,  James  Sanderson,  do  hereby  agree  to  settle  a  mortgage  now 
kid  against  the  north  half  of  the  north-east  quarter  and  the  south- 
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west  quarter  of  section  eight  (8),  township  ninety-three  (93),  range 
thirty-six  (36),  west  of  the  fifth  principal  meridian,  when  due  ; 
said  mortgage  of  seven  hundred  dollars  (1700),  held  by  Homer 
A.  Smith,  and  due  in  seven  annual  payments  of  one  hundred  dol- 
lars (tlOO)  each. 

''Jambs  Sakdbbsok.'' 

''For  a  Tfduable  consideration  I  hereby  assign  to  A.  L.  Oilberi 
the  foregoing  contract  and  all  my  right  and  interest  therein,  with 
free  powjer  to  enforce  the  same,  and  commence  and  prosecute  suit 
thereon,  in  his  own  name. 

"  8.  8.  Wabkbb." 


The  defendant  pleaded  the  mortgage  had  been  fully  satisfied  and 
discharged  by  the  foreclosure  and  sale  of  the  mortgl^B;ed  premises^ 
and  also 

'*  3.  For  a  further  defense  to  the  claims  of  the  plaintiff,  defend- 
ant states  that  on  or  about  the day  of ,  A.  D.  1876, 

and  before  said  S.  S.  Warner  had  assigned  the  said  obligation  to 
plaintiff,  and  before  plaintiff  or  his  assigns  had  any  knowledge 
thereof,  and  while  the  same  was  owned  and  held  by  said  Warner, 
and  before  said  notes  and  mortgage,  executed  and  delivered  by  said 
Warner,  were  transferred  to  the  plaintiff,  and  while  the  same  were 
held  and  owned  by  said  Smith,  payee  thereof,  that  defendant  and 
said  Warner  entered  into  an  agreement — not  in  writing — whereby 
defendant  agreed  to  surrender  to  said  Warner  all  the  claims  and  in- 
terest of  defendant  in  said  mortgaged  premises,  including  a  deed 
therefor,  executed  by  said  Warner  to  defendant,  and  not  recorded, 
and  certain  certificates  of  the  sale  of  said  premises  for  delinquent 
taxes,  duly  executed  by  the  treasurer  and  auditor  of  Buena  Yista 
county,  and  said  Warner  agreed  to  release  defendant  from  all  fur- 
ther liability  on  account  of  said  written  t)bligation  of  defendant, 
and  to  cancel  the  same  and  hold  it  for  naught.  Defendant  further 
states  that  he  executed  said  agreement  on  his  part  and  surrendered 
tp  said  Warner  said  deed,  and  transferred  to  him  said  certificate* 
of  tax  sale,  and  performed  on  his  part  all  the  requirements  of  said 
agreement:  that  said  Warner  accepted  said  deed  and  certificates 
and  entered  into  the  possession  of  said  premises,  and  defendant 
thereby  became  released  from  all  liability  on  account  of  said  o'> 
ligations." 
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The  demurrer  assailed  the  safficiency  of  the  foregoing  portions 
of  the  answer,  and  the  questions  discussed  by  counsel  will  be  now 
considered. 

I.  The  appellant  insists  there  could  not  be  a  second  foreclosure 
of  themortgage,  and  therefore  it  was  ''settled''  or  discharge!, 
within  the  meaning  of  the  writing  upon  which  the  action  is  based, 
when  the  foreclosure  was  obtained  and  the  premises  sold.*  In  this 
Tiew  we  do  not  concur.  The  clear  import  of  the  writing  is  that 
the  defendant  would  pay  or  cause  to  be  paid  the  indebtedness  se* 
cored  by  the  mortgage.  The  object  being  to  thus,  in  so  far  as  the 
parties  could,  release  Warner  from  all  personal  liability,  or  at  least 
to  indemnify  him  from  loss  in  case  the  mortgaged  premises  were 
insufficient  to  pay  the  indebtedness.  If  this  was  Act  the  object 
and  intent  of  the  parties  to  the  contract,  they  went  through  a  use- 
lesB  form  and  ceremony. 

II.  Conceding  the  mortgagee.  Smith,  or  the  plaintiff,  his  as- 
signee,  could  avail  themselves  of  the  benefits  conferred  by  the  con- 
tract, the  remaining  question  is  whether  the  mortgagor,  Warner, 
ftv  a  valuable  consideration,  could  release  and  discharge  the  defend- 
ant from  the  obligation  if  done  before  the  mortgagee  or  his  assignee 
had  knowledge  of  or  accepted  the  contract,  or  whether  it  wls 
irrevocable  unless  the  mortgagor  or  the  plaintiff  assented  to  the 
revocation. 

The  authorities  are  not  agreed  as  to  the  grounds  upon  which  the 
person  agreeing  to  pay  the  mortgage  is  held  liable.  In  some  of  the 
adjudicated  cases  it  has  been  held  the  contract  of  indemnity,  or  to 
pay  the  mortgage,  operates  as  a  collateral  security,  obtained  by  the 
mortgagor,  which  by  equitable  subrogation  inures  to  the  benefit  of 
tiie  mortgagee.  This  being  so,  it  has  been  held  to  follow  that  the 
mortgagee  can  only  recover  a  personal  judgment  against  the  person 
who  agreed  to  pay  the  debt,  when  the  mortgagor  holds  an  obliga- 
tion which  will  support  the  judgment.  1  Jones  on  Mortgages,  §  762; 
Croioett  V.  Currier,  12  E.  C.  Green  (27  N.  J.  Eq.),  152. 

In  the  case  at  bar,  Warner,  the  mortgagor,  had  released  the  de« 
fcodan.*'  from  all  liability  on  the  contract.  Therefore  the  doctrine 
of  subrogation  cannot  apply  for  the  reason  the  contract  as  to  Wair- 
ner  must  be  regarded  in  the  same  light  as  if  it  had  never  existed* 
There  is  nothing  on  which  a  judgment  can  be  supported. 

In  New  York  there  are  c»ises  which  hold  the  liability  is  incurred 
on  the  ground  above  stated,  and  others  which  hold  it  is  incurred 
VouXLI  — 14 


m IOWA, 

Gilbert  ▼.  SaDderson. 


upon  the  broad  principle,  that  if  one  person  make  a  promise  to 
another  for  the  benefit  of  a  third  person,  the  latter  may  maintain 
an  action  on  such  promise.  Oarnsey  y.  Sogers,  47  N.  Y.  233 ;  s. 
a,  7  Am.  Bep.  440. 

It  is  upon  the  last  ground  it  is  said  the  cases  in  this  State  are 
based.  Ross  y.  Kennison,  38  Iowa,  396.  There  are  dicta  cited  in 
Oanisey  v.  Sogers,  it  is  said,  indicating  the  contract  is  irrevocable 
unless  the  mortgagee  assents  to  the  revocation.  No  such  question 
however  was  in  the  case. 

» 

The  question  under  consideration  arose  in  Simpson  v.  Browne,  6 
Hun,  251,  and  it  was  there  held  in  substance  the  contract  could 
not  be  released  by  the  mortgagor.  This  case,  on  appeal  (68  N.  T. 
355),  was  reversed  on  several  grounds,  among  which  was  that  the 
mortgagor  could  release  the  indemnity  before  it  had  been  assigned 
to  the  mortgagee,  or  came  into  his  hands.  To  the  same  effect  is 
Shvens  v.  Oasbacker,  8  Hun,  116. 

It  has  also  been  held,  where  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  a  third  person,  the  person  to  whom  the 
promise  is  made  may  execute  a  valid  release  of  such  promise  before 
it  has  been  accepted  by  the  latter.  Dunliam  v.  Bishoff,  47  Ind. 
211;  KMy  v.  Roberts,  40  N.  Y.  432. 

In  the  case  at  bar  the  contract  primarily  was  made  to  indemnify 
the  mortgagor,  Warner.  It  may  be  the  plaintiff  was  entitled  to  the 
benefits  of  the  contract,  but  this  depended  upon  the  question 
whether  he  desired  to  avail  himself  thereof.  He  could  not  be  forced 
to  do  so.  Now  before  he  had  knowledge  any  such  contract  was  in 
existence,  the  parties  who  made  it  agreed  upon  a  valuable  consid- 
eration to  release  the  obligation  thereby  assumed.  Having  the 
power  to  enter  into  such  contract  it  would  seem  to  follow  they  could 
enter  into  another  whereby  the  former  ceased  to  be  of  any  force  or 
effect,  unless  in  the  meantime  the  person  for  whose  benefit  it  waa 
made  in  some  manner  has  indicated  he  accepts  the  contract,  or  it 
can  be  implied  he  did  so.  By  so  doing  he  acquires  the  rights  and 
assumes  the  burdens  incident  thereto. 

It  is  said  the  court  below  based  its  ruling  on  something  that  is 
said  in  Corbett  v.  Waterman,  11  Iowa,  86.  The  question  in  that 
case  was  not  in  the  one  before  us,  and  we  have  gre^  doubt  whether 
there  is  any  thing  said  by  way  of  argument  which  has  any  material 
bearing  on  the  case  at  bar. 

The  appellee  suggests  the  answer  shows  the  real  estate  was  con« 
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fejed  by  Warner  to  the  defendant  and  that  the  latter  has  never  re^ 
Qonfejed  it  Therefore  it  is  said  the  legal  title  is  still  vested  in 
him.  This  may  be  tme,  bat  it  is  clear  from  the  answer  that  the 
defendant  has  no  beneficial  interest  in  the  real  estate.  At  most  he 
holds  the  naked  legal  title  in  tmst  Conceding  a  consideration  was 
neoeasary  to  support  the  release  as  against  the  plaintiff,  the  answer 
shows  there  was  such  consideration  independent  of  and  in  addition 
to  the  deliyery  of  the  deed.  Upon  the  ground  herein  indicated 
ilie  damnner  should  have  been  oyermled. 

Judgment  reversed. 


LiKTON  y.  Cbosbt. 

(Bi  Iowa,  886.) 
EbeeuUon — ex&mption — h&ad  offamOf. 

A  haflbaad  IMng  mm  a  boarder  for  fleren  yean,  separate  from  his  wife  and  aol 
eootiibntlDg  to  her  support,  they  having  no  cbildren,  is  not  the  '*  head  of  a 
fuulj,"  within  a  statute  of  exemption. 

ACTION  to  recoyer  exempt  property.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

D.  S.  Wiieon  and  Murdoch  A  Larinn,  for  appellants. 
L,  0.  Hatch  and  Jcu.  0.  Crosby,  for  appellee. 

SssvEBS,  J.  For  the  purposes  of  this  case  it  must  be  conceded 
if  Dr.  Linton  at  the  time  he  died  was  the  head  of  a  f  amily,  the  prop- 
erty in  controyersy^  or  soma  of  it,  was  exempt  from  execution  dur- 
ing his  life-time.  It  is  proyided  by  statute:  ''If  the  debtor  is  a 
resident  of  this  State  and  is  the  head  of  a  family  "  certain  personal 
property  named  in  the  statute  shall  be  exempt  from  execution. 
Bey.,  g  3305,  Code,  §  3072. 

*'  Where  the  deceased  leayes  a  widow  all  personal  property  which, 
In  his  hands  as  the  head  of  the  family,  would  be  exempt  from  exe- 
cution *  ♦  ♦  shall  be  set  apart  as  her  property  in  her  own 
right  and  be  exempt  as  in  the  hands  of  the  decedent. "  Code,  g 
8371. 

Coimsel  for  appellant  has  called  our  attention  to  seyeral  cases  de- 
termined by  this  court  relating  to  the  homestead  and  its  exemption* 
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the  argument  being  as  we  understand  that  under  Rev.,  g  2277,  it 
was  the  homestead  of  "  every  head  of  a  family,"  that  was  exempted 
from  judicial  sale,  and  therefore,  as  the  same  language  is  used  in 
Code,  §  3072,  the  definition  or  meaning  of  ^^  the  heaid  of  the  family  " 
as  applied  to  homestead  exemptions  should  be  followed  in  constru- 
ing the  section  of  the  Gode  under  consideration.  We  are  not  pre- 
pared to  assent  to  this  proposition.  Both  the  Bey.,  §  2278 ,  and 
Code,  §  1989,  provide  that  a  "  widow  or  widower,  though  without 
children,  shall  be  deemed  the  head  of  a  family,  while  continuing  to 
occupy  the  house  used  as  such  (home)  at  the  time  of  the  death  of 
the  husband  or  wife."  This  statute,  creating,  as  it  does,  special 
'  heads  of  families,  must  necessarily  have  an  important  bearing  in 
construing  the  homestead  exemption.  That  whatever  construction 
may  have  been  given  to  the  statute  exempting  the  homestead  from 
judicial  sale  is  not  applicable  or  should  not  control  the  statute  ex- 
empting personal  property,  is  well  illustrated  by  Van  Doran  v.  3/hr- 
detiy  48  Iowa,  186.  In  that  case  certain  personal  property  was  ex- 
empt from  execution  in  the  hands  of  the  plaintiffs  first  husband, 
and  the  title  thereto  vested  in  the  plaintiff  as  his  widow,  but  it  was 
held  not  to  be  exempt  after  her  second  marriage,  on  the  ground  she 
was  not  the  head  of  a  family.  Now  if  she  had  continued  to  occupy 
the  homestead  after  the  death  of  her  first  husband  it  could  not  have 
been  sold  at  judicial  sale  because  of  her  second  marriage.  Bev.,  ^ 
2295,  Code,  2007. 

We  have  been  called  upon  several  times  to  construe  the  statute 
under  consideration.  See  Whalen  v.  CadmaUj  11  Iowa,  226  ;  Ells 
t^orth  V.  Ellstoorthy  33  id.  164 ;  ScJioles  v.  Murray  Iron  Works  Co., 
44  id.  190  ;  Tyson  v.  Reynolds,  52  id.  431;  and  Arnold  v.  Wallz, 
53  id.  706  ;  3.  c,  36  Am.  Bep.  248.  But  little  aid  however  can 
be  derived  from  these  cases,  because  the  facts  upon  which  they  are 
based  are  materially  different  from  those  in  the  case  at  bar. 

Counsel  for  appellant  seem  to  rely  largely  on  Ellsworth  v.  Ells- 
worthy  just  cited.  The  facts  in  that  case  were  the  husband  and 
wife  were  living  together  at* the  death  of  the  former  and  it  was  con- 
ceded the  property  in  controversy  could  not  "  be  deemed  assets  and 
administered  upon  as  such"  unless  the  rights  of  the  ''widow  had 
been  abandoned  or  waived  by  her  conduct  or  declarations  "  since  her 
husband's  death.  The  point  in  Scholes  v.  Murray  Iron  Woriif  Co., 
was  as  to  whether  Howard  was  a  resident  of  the  State.  There  was 
no  controversy  as  to  whether  he  was  a  head  of  a  family. 
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The  qaeBtion  in  the  case  before  us  may  be  thus  stated  :  When 
a  hosband  and  wife  have  lived  separate  and  apart  for  seven  years 
preceding  his  death,  and  he  neither  contributed  nor  was  asked  to  con- 
tribute to  her  support,  and  daring  said  time  he  lodged  in  his  office 
and  boarded  in  the  family  of  others,  was  he  at  the  time  he  died 
the  head  of  a  family  within  the  meaning  and  intent  of  the  statute  ? 
A  fiunily  is  the  collective  body  of  persons  who  live  in  a  house  under 
one  head  oi  manager/'  Beck,  0.  J.,  in  T^gonY.  Reynolds,  A  per- 
son may  be  the  head  of  a  family  fdthough  he  has  never  been  married. 
Wkioht,  J.,  in  Whalen  v.  Cadman,  before  cited.  The  converse  of 
this  proposition  may  also,  we  think,  be  true.  In  the  absence  of  a 
statute-  so  providing  it  is  difficult  to  see  why  a  person  boarding  in 
the  family  of  others  and  lodging  in  his  office  for  seven  years  can  at 
the  expiration  of  that  time  be  regarded  as  a  family,  or  the  head  of 
one.  It  is  true  a  person  may  be  a  boarder  and  yet  the  head  of  a 
fiimily.  But  in  order  to  constitute  him  such  the  boarding  must  be 
regarded  as  of  a  temporary  character.  It  may  be  if  Dr.  Linton 
Lad  contributed  to  the  support  of  his  wife,  he,  under  the  statute, 
was  the  head  of  a  family.  The  mere  fact  he  was  liable  for  her  sup- 
port should  not>  we  think,  make  him  the  head  of  a  family.  No 
family  relation  as  generally  understood  existed  between  himself  and 
wife.  The  policy  and  intent  of  the  statute  is  to  exempt  certain 
property  because  the  support  of  a  family,  great  or  small,  is  cast  upon 
the  head  thereof.  Such  family  must  have  an  actual  existence,  as 
distinguished  from  one  that  exists  theoretically  only. 

It  may  also  be,  if  the  separation  was  of  a  temporary  character,  or 
there  was  any  evidence  of  an  intent  to  resume  the  marital  relation, 
Bach  fact  would  form  an  element  entitled  to  consideration.  Nothing 
of  this  kind  appears.  On  the  contrary,  but  one  conclusion  can  be 
hirlj  drawn,  and  that  is  the  separation  was  final  and  so  intended 
tobe. 

Affirmed. 
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OuELicH  V.  National  Statb  Bank  op  Bublhtgtov. 

<B6Iowa,48U 

Agena^^bankredeimnff  drttft  for  eoUeetion  ai  a  dktanee^nst^iff$nc$  ^ 

agent, 

A  bank,  reoeiTing  for  collection  a  draft  payable  at  a  distant  place,  and  traiw- 
mitting  it  to  its  correspondent  bank  at  that  place,  is  not  liable  for  Unm 
through  the  negligence  of  the  latter:    {See  noie,  p.  114.) 

ACTION  to  recoYer  amoant  of  a  draft.     The  opinion  states  Hm 
case.     The  plaintiff  had  judgment  below. 

Hall  d  Huston,  for  appellant. 

P.  Henry  Smyth  <6  Son,  for  appellee. 

Beck,  J.  I.  The  paper  in  question  in  this  suit  was  a  foreign  bill 
drawn  in  Munich^  Westphalia,  upon  New  York,  and  was  deposited 
with  defendant  for  collection.  In  the  usual  course  of  business  of 
the  bank,  it  was  sent  by  defendant  to  its  correspondent,  the  Metro* 
politan  Bank  of  New  York.  It  may  be  conceded,  in  the  yiew  we 
take  of  the  case,  that  for  the  reason  the  paper  was  not  presented 
for  payment  and  protested  for  non-payment  by  the  New  York  bank 
within  the  time  required  by  law,  the  drawers  and  indorsers  of  the 
bill  were  discharged.  Counsel  for  defendant  insist  that  for  the 
reason  the  paper  was  over  due  when  received  by  defendant  no  lia- 
bility attaches  for  failure  to  protest  it  for  non-payment.  They  also 
argue  that  defendant  as  a  National  bank  is  not  liable  for  the  de&nlt 
charged  in  the  petition.  These  and  other  questions  discussed  by 
counsel  we  need  not  consider,  as  the  decision  of  the  case  turns  upon 
another  point  arising  upon  facts  we  have  just  stated. 

II.  The  question  which  in  our  opinion  is  decisive  of  the  case, 
is  this  :  Is  defendant  liable  for  the  default  of  its  correspondent,  the 
New  York  bank,  in  failing  to  present  and  protest  the  bill  in  due 
time? 

The  paper  was  deposited  with  defendant  for  collection ;  it  was 
payable  in  New  York.  The  course  of  business  of  defendant,  and 
all  other  banks,  is,  in  such  cases,  to  make  collections  through  cor- 
respondents. They  do  not  undertake  themselves  to  collect  the 
bills,  but  to  intrust  them  to  other  banks  at  the  place  payment  is  to 
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be  made.  The  holder  of  the  paper,  having  full  notice  of  the  coarse 
of  bofliness,  must  be  held  to  assent  thereto.  He  therefore  author- 
ixBB  the  bank  with  whom  he  deals  to  do  the  work  of  collection 
through  another  bank. 

We  will  now  inquire  as  to  the  relations  existing  between  the  bank 
eiuu^ged  with  the  collection  of  the  paper,  and  the  holder  depositing 
it  with  the  first  bank. 

The  bank  receiving  the  paper  becomes  an  agent  of  the  depositor 
with  authority  to  employ  another  bank  to  collect  it.  The  second 
bank  becomes  the  sub-agent  of  the  customer  of  the  first,  for  the 
reason  that  the  customer  authorizes  the  employment  of  such  an 
agent  to  make  the  collection. 

The  paper  remains  the  property  of  the  customer,  and  is  collected 
for  him  ;  the  party  employed,  with  his  assent,  to  make  the  collec- 
tion, must  therefore  be  regarded  as  his  agent. 

A  sub-agent  is  accountable  ordinarily  only  to  his  superior  agent 
when  employed  without  the  assent  or  direction  of  the  principal. 
But  if  he  be  employed  with  the  express  or  implied  assent  of  the 
principal,  the  superior  agent  will  not  be  responsible  for  his  acts. 
There  is,  in  such  a  case,  a  privity  between  the  sub-agent  and  the 
principal,  who  must  therefore  seek  a  remedy  directly  against  the 
inb-agent  for  his  negligence  or  misconduct.  Story  on  Agency, 
sections  217  and  313.  These  familiar  rules  of  the  law  applied  to 
the  case,  relieve  it  of  all  doubt  when  considered  in  the  light  of  legal 
principles. 

in.  But  there  is  conflict  in  the  adjudged  cases  upon  the  ques- 
tion of  the  direct  liability  of  the  bank  employed  as  a  sub-agent  to 
the  holder  of  the  paper,  for  negligence  or  default  in  its  collection. 
The  preponderance  of  the  authorities  strongly  supports  the  conclu- 
sion we  have  just  reached  in  this  case.  The  following  cases  are  to 
this  effect :  Dorchester  &  MiUon  Bank  v.  New  England  Bank,  1 
Gosh.  177  ;  Fabens  v.  Mercantile  Bank,  23  Pick.  330  (34  Am.  Dec. 
59);  Lawrence  Y.  Stonington  Bankfi  Conn.  521;  East  Haddam  Bank 
V.  &ovt7, 12 id.  303;  Hydeetal  v.  Planters'  Bank,  17  La.  560;  Bald- 
win V.  Bank  of  Louisiana,  1  La.  Ann.  13  ;  Aetna  Insurance  Co.  v. 
Alton  City  Bank,  25  111.  243  ;  Stacy  v.  Dane  County  Bank,  12  Wis. 
629;  IHemanY.  Commercial  Bank,  7  How.  (Miss.)  648;  Agricultural 
Bank  J.  Commerce  Bank,  7  Sm.  and  M.  592 ;  Bowling  v.  Arthur, 
34  Miss.  41 ;  Jackson  v.  Union  Bank,  6  Har.  and  J.  146  ;  Cititentf 
Bank  v.  HoweO,  8  Md.  530 ;  Bank  of  Washington  v.  Triplett,  1 
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Pet  26  ;  Mechanics'  Bank  v.  Earp,  4  Bawle,  384  ;  Bellenure  v.  U. 
8.  Bank,  1  Miles,  173 ;  8.  c,  4  Wheat.  105  ;  Daly  v.  Butcher^  A 
Drovers'  Bank,  66  Mo.  94 ;  8.  c,  17  Am.  Bep.  663  ;  Smedeer.  Bank 
of  mica,  20  Johns.  373. 

IV.  The  following  cases  hold  that  the  bank  to  whom  a  bill  or 
note  is  sent  for  collection  by  another  bank  is  not  the  agent  of  the 
owner  of  the  paper :  Allen  v.  Merchants'  Bank,  22  Wend.  215  ; 
Downs  Y.  Madison  Co.  Bank,  6  Hill,  648 ;  Monigomery  Co.  Bank 
y.  Albany  City  Bank,  3  Sold.  469 ;  Commercial  Bank  y.  Union 
Bank,  1  Eem.  203  ;  8.  o.,  19  Barb.  391 ;  Ayravlty.  Pacific  Bank, 
47  N.  Y.  670 ;  8.  0.,  7  Am.  Bep.  84  ;  Indig  y.  Brooklyn  City  Bank, 
16  Hun.  203  ;  Reeves  y.  St.  Bank  of  Ohio,  8  Ohio  St  465. 

y.  Bradstreet  y.  Everson,  72  Penn.  St  124 ;  8.  c,  13  Am.  Bep. 
665  ;  Lewis  y.  Peck  d  Clark,  10  Ala.  142,  and  Pollard  y.  Ron?- 
land,  2  Blackf.  22,  are  sometimes  quoted  as  according  with  the 
cases  last  cited.  We  think  they  are  distinguished  from  all  the 
conflicting  cases  aboye  referred  to,  by  the  fact  that  the  parties  re- 
ceiying  the  paper,  being  collecting  agents  only,  became  bound  either 
by  express  or  implied  contracts  to  make  the  collections  themselyes. 
In  the  other  cases  there  was  no  such  contract  shown,  but  on  the 
contrary  it  appears  that  banks  in  their  usual  course  of  business  make 
collections  of  notes  and  bills  at  distant  places  through  their  corre- 
spondents, with  the  implied  assent  of  the  parties  depositing  such 
paper  with  them.  The  collecting  bank  thus  becomes  the  sub-agent 
of,  and  is  responsible  to,  the  owners  of  the  paper.  See  Story  Agency^ 
§  217  a,  and  cases  cited. 

The  decision  in  Bank  of  Washington  y.  Trtplett,  1  Pet  26,  and 
Mechanics'  Bank  y.  Earp,  4  Bawle,  384,  are  based  upon  the  ground 
that  the  paper  in  each  case  was  deposited  for  transmission  and  not 
for  collection,  tliat  is,  the  receiying  bank  undertook  to  transmit 
the  paper  to  its  correspondent  and  not  to  collect  it  This  yerj 
element,  in  our  opinion,  is  in  all  the  cases  cited  to  support  our  posi- 
tion and  in  the  case  before  us.  Under  the  usage  of  banks,  paper 
receiyed  for  collection  at  the  places  other  than  the  town  or  city 
where  the  receiying  bank  is  located  is  receiyed  under  the  implied 
contract  that  it  is  accepted  for  transmission  to  correspondents  at 
the  place  where  it  is  payable.  These  cases,  we  think,  are  in  accord 
with  the  other  decisions  we  haye  cited  in  support  of  our  yiews. . 

Mackersey  y.  Ramsey,  9  Gl.  &  F.  818,  is  not  in  conflict  with  the 
doctrine  we  adopt     In  that  case  the  receiying  bank  expressly  nn« 
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totook  to  forward  the  paper,  and  upon  its  payment  to  place  the 
amoont  thereof  to  the  credit  of  the  depositor,  and  for  the  perform- 
ance of  its  undertaking  it  was  to  receive  a  commission.  The  paper 
was  collected  by  its  correspondent,  who  failed  soon  after,  and  the 
bank  receinng  the  paper  from  its  customer  never  received 
the  funds.  Surely  under  this  contract  to  credit  its  customers 
with  the  amount  of  the  paper  upon  payment,  the  bank  would 
be  bound  to  give  him  credit  when  it  was  paid  to  its  correspondent, 
and  thus  became  directly  liable  for  the  money  to  the  customer. 

Allen  V.  Merchants'  Bank,  22  Wend.  215  (34  Am.  Dec.  28w), 
which  established  the  doctrine  afterward  followed  in  New  York,  was 
aanounced  by  a  divided  court,  fourteen  senators  concurring  in  the 
decision  and  ten,  with  Ohancellor  Walworth,  dissenting.  ^The 
ease  however  has  been  uniformly  followed  in  New  York. 

Hoover  v.  Wiee,  91  U.  S.  308,  cited  as  in  conflict  with  our  views, 
was  decided  upon  these  facts :  A  money  demand  was  first  delivered 
by  the  owner  to  a  New  York  collecting  agency  with  instructions  to 
coUect  the  debt.  It  was  forwarded  by  the  agency  to  lawyers  in 
Nebraska  City  for  collection,  who,  knowing  the  insolvency  of  the 
debtor,  persuaded  him  to  confess  judgment  upon  the  claim.  The 
money  was  collected  and  forwarded  to  the  agency  in  New  York, 
bat  it  never  reached  the  hands  of  the  creditor.  Proceedings  in 
baokrapicy  were  instituted  within  four  months  after  the  confession 
ind  prosecuted  to  a  decree.  The  action  was  brought  against  the 
creditor  by  the  assignee  in  bankruptcy  to  recover  the  money  col- 
lected, on  the  ground  that  he  had  knowledge  of  the  insolvency  of  the 
debtor  when  judgment  was  confessed  by  him.  The  court  held  that 
the  attorneys  at  Nebraska  Gity  were  not  the  agents  of  the  creditor, 
▼ho  therefore  was  not  chargeable  with  notice  of  the  debtor's  in* 
lolvency  through  the  knowledge  they  possessed  upon  that  subject. 
The  facts  hardly  authorize  the  conclusion  that  the  creditor  assented 
to  the  employment  of  a  sub-agent  in  Nebraska  Gity,  who  should 
act  for  him.  While  i(  i^ppears  that  he  was  informed  that  it  would 
be  sent  to  an  attorney  in  Nebraska,  and  that  the  agents  received 
cdlections  to  be  made  by  suits  in  different  parts  of  the  country,  it 
is  not  shown  that  under  the  usual  course  of  business,  the  New  York 
agents  intrusted  the  management  of  collections  wholly  to  their  corre- 
spondents. The  business  of  collecting  claims  by  actions  demands 
professional  skill;  the  collection  of  paper,  as  is  always  done 
by  banks,  requires  itji  presentation  and  protest  if  not  paid,  and 
Vol.  XLI  —  \t 
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maker  and  protest ;  and  that  the  defendant  had  pumied  that  oouree.  The  court  bekvw 
deolded  that  if  there  were  anj  negligence  on  the  part  of  the  notary,  the  evidence  was  im- 
material, and  that  the  usage  did  not  constitute  a  defense.  The  Supreme  Court  leveraed 
this  deciBion,  and  held  that  the  eridence  was  admissible.  *  It  would,  we  tbink«*  said  tlia 
court,  *  have  authorised  the  Jury  to  find  an  implied  agreement  or  assent  to  the  employ- 
ment of  a  sub-agent  or  notaiy  public  for  the  purpose  of  making  a  demand  on  the : 
requiring  only  In  the  collecting  bank  due  diligence  and  care  in  selecting  tlte  notary, 
general  usage  binding  certainly  those  who  were  conversant  of  it.  It  is  no  sufflrtimt  i 
to  this  to  say  that  it  was  not  absolutely  necessuy  to  employ  a  notary  in  a  oaae  like  the 
present,  to  certify  to  the  demand  and  protest.  If  this  wan  the  weU-eataUlshed  oouiae  d 
iNislnees,  and  known  to  the  plaintlffk,  when  they  sent  to  the  defendants  this  note  for 
collection,  they  must  be  bound  by  it.'  10  Oush  683-7.  The  court  also  said,  that  when  tba 
nature  of  the  business  in  which  an  agent  Is  engaged,  requires  for  its  proper  and  rea«0D- 
able  execution,  the  employment  of  a  sub-agent,  the  principal  agent  is  not  responsible  for 
the  default  of  the  sub-agent,  provided  a  proper  one  be  selected  ;  and  It  was  of  <4>iniou 
that  if  the  usage  of  the  banks  authorised  the  employment  of  a  sub-agent  holding  an 
official  character,  it  then  became  a  case  of  sub-agency,  with  its  incidents 

**  In  the  case  at  bar  there  was  no  proof  of  any  general  usage  of  bankers  at  Natches  as 
to  the  emi^oyment  of  notaries  public  in  the  presentment  and  protest  of  notes  left  with 
them  for  cdleotion.  But  we  have  before  us  the  dedsions  of  the  Supreme  Court  of 
Misaisstppi,  and  they  are  of  equal  potency  to  limit  the  UabUity  of  the  bankers  for  the 
-negligence  of  the  notary.  We  pan  look  into  thoee  decisions  to  ascertain  what  the  law  is  in 
that  State,  and  how  far  it  has  modliled  what  would  otherwise  be  deemed  the  general  law 
on  any  particular  subject.  By  them  we  areinfonned  that  it  Is  the  settled  law  of  the  State 
that  ^  a  bank  receiving  commercial  paper,  as  an  agent  for  collection,  properly  dischafK«s 
Its  duties,  in  case  of  non-payment,  by  placing  the  paper  in  the  hands  of  a  notaiy  public  to 
be  proceeded  with  in  such  manner  as  to  chai^  the  parties  to  it,  and  secure  the  rights  of 
the  real  owner;  and  that  the  bank  is  not  liable  in  such  cases  for  the  failure  of  the  notary 
to  perform  his  duty .  *  This  is  the  lantniage  used  by  that  court  in  Bawling  v.  Arthur,  34 
Miss.  63 ;  and  in  support  of  it  the  cases  of  T^eman  v.  OrmimereCal  Bank  of  Natchez,  7 
How.  (Miss.)  048,  and  of  Commtrdal  Bank  nf  ManthetAery.  ulyrfcuttural  Baaik,  7  B.  A 
M.  608  are  cited.  And  the  court  adds,  that  these  cases  decide  that  the  notary  is  the  sub- 
sgent  of  the  holder,  through  the  banks,  and  as  such  is  liahle  to  him  ;  and  it  is  satlalled 
Ihat  the  rule  declared  in  them  is  correct.** 

**  Judged  by  the  law  of  Mississippi,  the  bankers,  Britton  A  Koonta,  disehaiged  thair 
duty  to  the  plaintiff  when  they  delivered  the  notes,  received  by  them  for  collection,  Co 
the  notary  public.  There  is  no  question  as  to  his  habits  or  qualifications.  He  waa  not 
connected  In  business  with  the  bankers,  nor  employed  by  them  except  In  his  official  ehai^ 
acter.  What  more  could  they  have  done,  as  intelligent  and  honest  coUectini;  sgents, 
desirous  of  performing  all  that  was  required  of  them  by  the  law,  ignorant  as  they  were 
of  the  residence  or  place  of  business  of  the  maker  of  the  notes,  and  having  unsuooaaa- 
fuUy  made  diligent  Inquiry  for  tbem  r* 

'*Itia  enough  here  that  the  notary  was  not  in  this  matter  the  agent  of  thebaakars. 
He  was  a  public  officer,  whose  duties  were  prescribed  by  law.  and  when  the  notes  wera 
placed  In  his  hands,  in  order  that  such  stepsshould  be  taken  by  him  as  would  bind  the 
Indorsers,  if  the  notes  were  not  paid,  he  became  the  agent  of  the  holder  of  the  notes.  Tot 
any  failure,  on  his  part  to  perform  his  whole  duty  he  alone  was  liable ;  the  bankers  were 
no  more  liable  than  they  would  have  been  for  the  unsldllfulness  of  a  lawyer  of  reputed 
abOity  and  learning,  to  whom  they  might  have  handed  the  notes  for  collection,  in  U» 
eonduct  of  a  suit  brought  upon  them.** 

See  Bank  of  LoutnOU  ▼.  Fmt  NaL  Bank  of  KnoxvOU  (8  Bast  JSOH  a.  o.,  86  Am. 
Bap.  Oil,  and  note,  006. 
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Brown  T.  Wyman. 


Bbowit  y.  Wymak. 

^I6wa,4fit.) 

BiwitlHg  pniria  is  not  an  **  improvement  upon  land  "  for  wlUdi  a  mechaiilai' 

lien  will  lie. 

ACTION  upon  mechanics'  lien.    The  opinion  states  the  poinl 
The  pl^tifl  had  judgment  below. 


SUnrr  S  Harrison,  for  appellant. 
J.  S,  Roai,  for  appellee. 

Day,  J.  The  court  declared  the  lien  for  breaking  a  first  lien 
apon  the  building,  and  a  lien  upon  the  land,  subject  to  the  payment 
of  the  purchase-price.  The  appellant  claims  that  breaking  of 
pnurie  land  is  not  an  improvement  on  land,  within  the  meaning  of 
section  2130  of  the  Code,  for  which  a  mechanic's  lien  can  be 
established.  Although  this  question  is  directly  in  the  case,  and  if 
determined  adversely  to  the  right  to  a  lien,  decisive  of  it,  yet  the 
appellee  has  paid  no  attention  to  the  question  in  his  argument. 
We  regret  the  necessity  of  determining  a  question  of  first  impression, 
apon  a  bare  presentation  of  it  on  one  side,  and  without  any  argu- 
ment whatever  from  the  other  side. 

Section  2130  of  the  Code  secures  a  lien  to  ''every  mechanic,  or 
other  person  who  shall  do  any  labor  upon,  or  furnish  any  materials, 
machinery  or  fixtures  for,  any  building,  erection  or  other  improve- 
ment upon  land."  Does  this  provision  of  the  statute  give  a  lien 
for  the  mere  turning  over  of  the  soil  with  a  plow  ?  We  feel  con- 
strained to  hold  that  it  does  not.  The  lien  is  given  for  any  im- 
provement upon  land.  Now,  whilst  breaking  and  turning  over  of 
the  soil  may  constitute  an  improvement  of  the  land,  it  cannot  in 
any  just  sense  be  denominated  an  improvement  upon  the  land. 
The  breaking  of  the  prairie  is  necessary  to  the  growth  of  crops, 
bat  not  more  necessary  than  the  annual  plowing  which  precedes 
the  planting  of  crops.  If  a  lien  should  be  allowed  for  the  first 
breaking  of  the  prairie,  we  are  unable  to  see  upon  what  principle 
it  ii^onld  be  denied  for  the  subsequent  plowings,  which  are  indispens- 
able to  the  proper  cultivation  of  the  soil.  Fertilizers  greatly  improve 
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land.  It  would  probably  not  be  claimed  that  a  lien  would  be  ac- 
quired for  hauling  manure  upon  land.  It  is  not  proper  for  us  now 
to  undertake  to  determine  to  what  classes  of  improvements  section. 
2130  applies.  The  only  question  which  is  before  us  is,  does  it  apply 
to  the  plowing  of  the  soil  F  We  think  that  to  give  it  such  an  ap- 
plication would  extend  it  beyond  what  was  contemplated  by  the 
legislature,  and  beyond  what  its  language,  fairly  o(mstrued,  justifies* 
In  allowing  the  lien^  we  think,  the  court  erred. 

Jui^fmeni  reversei. 


Wnre  t.  Oucrx. 

(HIowa»  il3.) 


4«QiitiMl,  phfMed,  "  We  pramlM  to  pa/,"  snd  signed  b/  two  with  the  le. 
speetlve  addition  of  "preaioent  nchool  board  and  aeeratarf  aebool  board," 
bat  containing  no  vefoiMioa  to  an/  achool  diatriet,  is  a  paiaooai  obUgatioa, 
not  Tarlabla  b/  paioL 

n  UFFIOIENTLY  reported,  87  Am.  Bep.  14SL 


BsvBB  y.  Browv. 

CB6  Iowa,  6660 

AfUtraUon  and  awards-  mUeonduei  of  aiMnrtor— ooKnt  Jbr 

Ab  aibltiator  who  has  ao  miacondaeted  that  hla  awatd  waa  rendarad  uaairaUiag 

cannot  recover  for  hia  aenricea. 

QUFPIOIENTLY  reported,  37  Am.  Rep.  188. 
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Babtok  t.  Thompsok. 

9$idence  —  ^  good  dharacUr  in  eM  adkn, 

in  a  fMi  Mtioa  for  malieionsl/  borDlng  property,  proof  of  the  .defendant't 
good  cbArader  is  iDadoiiasible.    (Sm  noU^  p.  130.) 

ACTION  for  malicionBly  baming  property.     The  opinion  states 
the  point     The  defendant  had  judgment  below. 

Z>.  W.  Poind$xUr  and  Starr  it  Harrison,  for  appellant. 
C.  D.  Bllis  and  L.  M.  Ryee^  for  appellee. 

Day,  J.  L  The  court  instructed  the  jury,  in  substance,  that 
sTidence  of  the  defendant's  prior  good  character  was  to  be  weighed 
and  considered  by  them,  and  if  therefrom  a  reasonable  doubt  was 
raised  it  was  their  duty  to  find  for  the  defendant.  In  civil  cases 
eridenoe  of  general  character  is  not  admitted  unless  the  nature  of 
the  action  involves  the  general  character  of  the  party,  or  goes 
directly  to  affect  it.  1  Greenl.  Ev.,  §  54,  and  authorities  cited  in 
note  3.  But  '^generally  in  actions  of  tort,  where  the  defendant  is 
chaiged  with  fraud  from  mere  circumstances,  evidence  of  his 
general  good  character  is  admissible  to  repel  it."  Id.  The  better 
doctrine  seems  to  be  that  evidence  of  good  character  should  be 
confined  to  cases  where  intention  is  the  point  in  issue,  and  the 
proof  consists  of  slight  circumstances.  This  is  the  rule  which  was 
established  in  the  leading  case  of  Ruan  v.  Perryy  3  Oai.  120. 
Beyond  the  rule  recognized  in  this  case,  the  best  considered  cases 
itave  not  extended  the  admissibility  of  evidence  of  good  character 
in  a  civil  action.  That  such  evidence  is  not  entitled  to  considera- 
tion in  a  case  such  as  this  is  clearly  established  by  the  following 
anthonties.  Fowler  v.  ^Ina  Fire  Ins.  Co.^  6  Cow.  673  ;  Schmidt 
V.  iV.  F.  Ins.  Oo.,  1  Gray,  6*36;  A  Harney  General  y.  Botomany  2 
B.  k  P.  632  ;  Humphrey  v.  Humphrey,  7  Conn.  116.  The  court 
erred  in  giving  the  instructions  under  consideration. 

[Omitting  an  unimportant  consideration.] 

For  the  error  considered  in  the  first  branch  of  this  opinion  the. 
judgment  is  reversed. 

JudgmefU  reversed.. 


12S lovA, 

Barton  y.  Thompwrn. 


Note  bt  thb  BiP0BinB.-8ee/>iidfe|f  ▼.  JTeOliMr, 66  Mo.  Ml;s.c^tr  Aai.Bi^9ia; 
Otbhartv,  Burk€tUSnBd.dlS8;  B,  a, »  Am.  Bap.  a ;  Qtorg$  r.  POefcOT-,  »  Givti.  n0; 
•.  Om  SB  Am.  Bep.  860. 

In  foioler  ▼.  .^na  J^e  iiw.  C^.,  6  Oow.  m,  tlie  dsflBDdntt  diucad  1^ 
fnuidulent  oTor-yaluation  of  iimired  property.   Bvidenoe  of  his  0ood  ^JuLr^t^^  mm  in- 
jected.  SAVAOB^a  J.,sald:     "If  ■acheyidenceisproper,  tfaenapenoamajecrBenklM- 
aelf  from  the  pmiiahment  due  to  fraudulent  conduct,  till  his  character  frwwroeii  bad.  Saok 
a  rule  of  eyideooe  would  be  extromelj  dangerous.   Eyery  man  must  be  answerable  for 
eyery  Improper  act,  and  the  character  of  eyeiy  fiaaisitlun  most  be  aaeertalned  by  Us  own 
drcumstanoes,  and  not  by  the  character  of  the  paittea.^   Qouafi  y.«.  Jdlin,16Wend. 
6I«.  was  an  action  for  injury  to  properly,  and  it  oyermled  Ruan  y.  Perry,  8  Oal,  UOi 
Schmidt  y.  N.  T.  ins.  Co,,  1  Ghray,  686,  inyolyed  the  chaise  that  the  plaintiff  trandttlently 
burned  the  inaured  property.    AUomey^Uneral  v.  Bawmat^  8  &  ft  P.  582,  waa  an  taiforw 
mation  for  keeping  false  weighta  and  attempting  to  oomipt  an  officer.    The  court  aald  : 
*'  In  a  direct  proaecution  for  a  crime  such  eyidenoe  ia  admiarfble ;  but  when  the  proaecu- 
tion  is  not  directly  f6r  the  crime,  but  for  the  penalty,  it  ia  not.**  Porter  y.  SeOar,  83  Penn. 
St.  484,  waa  an  action  for  aaaault  and  battery  with  a  knife. 

In  Booen  y.  Lamb,  8  Blackf.  156,  and  Baker  y.  BopMne,  1  A.  K.  Marah.  587,  actiona  ot 
malicious  prosecution,  such  evidence  waa  rejected. 

Character  ia  not  in  isaue  on  the  queatlon  whether  a  debt  waa  for  money  loat  at  play 
Thampaon  y.  Bowie,  4  Wall.  471. 

The  beat  diacuaaion  of  this  point  on  principle  ia  in  BmeUt  v.  PlunlMt,  i  8m>b.  (B.  C.)  8», 
an  action  involying  a  poaaible  imputation  but  not  a  direct  charge  of  firaudnlent  appropria- 
tion of  property  and  false  accounts  of  atlea,  where  eyidenoe  of  the  ckOmant^  sood  char, 
acter  waa  rejected.  The  court  aaid :  **  It  ia  plain  that  In  dyll  caaea,  where  the  nature  of 
the  action  itaelf  doea  not  InyolTe  the  general  character  of  a  party,  eyidenoe  of  that  char- 
acter cannot  be  offered  to  contradict  an  imputation  of  dlahoneaty  or  eyen  of  fMnd .  Tlia 
tranaaction  preaented  in  an  ordinary  dyfl  caae  muat  depend  upon  Ita  iiln  iiiiiaiaiMW.  and 
not  upon  the  character  of  the  partiea.  In  audi  a  caae,  np  anatter  how  aerieoa  a  moral  de- 
linquency may  be  inrolyed  in  a  fact,  and  how  much  the  eatablishment  of  tha*  faot  aaay 
affect  a  party*8  reputation,  he  cannot  inroke  the  aid  of  hiapreyiouareputatloa  todlaprove 
the  fact.**  **  Bxaminations  in  court  into  general  diaracter,  according  to  reputation,  aaaaDy 
distinguish  only  between  the  two  clasaea,  the  good  and  the  bad,  wttlK>ut  nice  diacrirolna- 
tion  between  the  infinite  degreea  and  varietiea  which  exiat  of  dther  class.  Of  moat  peiw 
aona  there  is  really  no  general  reputation  as  to  character,  and  of  some  the  general  reputa- 
tion ia  widely  different  from  the  truth,  which  a  full  knowledge  of  thdr  motlvea,  prindplea 
and  habita  would  dladoae.  Sometimea  upon  triala  the  good  are  oyerthrown  by  unexpected 
assault,  and  often  the  bad  are  burnished  and  strengthened  hy  the  ready  testimony  whidi 
their  influence  procurea  in  their  fayor,  whllat  many  of  thdr  neighbors,  who  think  HI  of 
them,  shrink  from  bdng  examined,  or  being  examined,  cannot  aay  that  the  aoapldona 
whidi  they  entertain,  and  whlcWthey  fed  rather  than  know  that  othera  alao  entertain, 
have  been  uttered  ao  as  to  constitute  a  bad  reputation.  In  Investigations  ooncemtng 
character,  feeling  and  prejudice  are  more  often  exhibited  than  in  inquiries  upon  any  other 
subject ;  the  number  of  witnesses  is  often  extended  far  beyond  the  limit  which  upon  other 
topics  the  court  would  indulge ;  and  if  there  be  contrariety  of  opinion,  the  matter  usually 
is  left  at  last  In  great  uncertainty .  *  *  ^  If  in  every  case  where  an  act  of  dishonesty 
is  imputed  the  imputation  may  be  met  by  such  evidence,  then  there  are  few  cases  Into 
which  such  evidence  might  ni>t  be  introduced ;  trials  would  be  Insupportably  tedious,  and 
the  result  of  a  trial  would  as  often  depend  upon  the  popularity  of  a  party  as  upon  the 
merits  of  his  casA.'*  The  court  distinguished  Ruan  v.  Perrus  fujtm,  and  dedined  to  «x- 
press  an  opinion  whether  It  was  good  law.  amtU  v.  Plunkei  was  followed  In  aiofclits  y. 
OmiXt,  6  Bich.  151,  where  proof  of  the  good  character  of  a  party  waa  held  inadmiaslble  In 
an  action  charging  fraud  as  against  creditors.  The  court  obfter  remarked  that  If  the  proof 
of  fraud  was  purely  circumstantial,  such  evidence  would  be  competent ;  dting  Aneto  y . 
Plufifrett,  which  as  we  have  seen  does  not  so  hold. 

Ruan  V.  Perru  Is  also  disapproved  In  Thayer  v.  Boy/e.  80  Me.  476t  &n  action  of  malldoos 
trespass  ;  Wi^ighi  v.  McKee,  87  Vt.  161,  an  action  substantially  charging  embesslement ; 
Church  y.  Drumtnondt  7  Ind.  19,  an  aotlom  involving  a  charge  of  fraud  againat  crediton  : 
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WmU  T.  Heradon^  S  Port.  (Ala.)  388;  and  Pratt  ▼.  Andermn,  A  Comst.  488,  aa  action  of 
SOB.   Tin  like  doetrine  is  laid  down  in  Humphrey  ▼.  Humphrey,  7  Conn,  lie,  an 
of  dlvDRse  for  adntteiy ;  In  Morris  r.  HaaUwood,  1  Bush,  808,  an  action  involving  a 
of  vobbeiy ;  In  QmtawtOm'  ▼.  Ladanan^  93  Mo.  168,  an  aeUon  involving  a  chavge  of 

In  AoMwD  ▼.  JTcDonofd,  68  MlM.  261,  an  action  of  anaolt  and 


Ai  flwiiTp  ▼.  Bnwn,  S  HeiBlt.  S13,  an  actton  of  traspaai  for  killing  a 
alknred  to  iirove  hie  good  charaeter.  This  was  founded  on 
Rmam  v.  Arvy,  8  Oil.  HO,  and  like  that  was  a  case  of  circumstantial  proof.  The  oourt 
ilieelted  tlMoplnifla  of  faianreilor  Walwowh,  in  Townaend  v.  Orave8,  8 Pal.  4118,  which 
vesaleoftNiiHledoa  AiMM^.  ParrVtMcpro.  The  chancellor  there  said :  *' That  where  a 
psrQr  Is  charged  wlUi  a  crime,  or  any  other  act  involving  moral  turpitude,  which  is  en- 
deavorsd  to  be  Casfemed  on  him  Iqr  drcomstantial  evidence,  or  by  testimony  of  wltoesMS 
of  dnoblta]  credit,  he  aoay  Introdnoe  proof  of  his  former  good  character  for  honesty  and 
iBiegnty.  to  rebut  the  presumption  arising  ftom  such  evidence,  which  It  may  be  impossible 
for  him  to  oontrsdict  or  explain.'*  And  the  Tennessee  court  said :  "  The  rule  thus  laid 
down  by  the  learned  chancellor  meets  our  approvsl,  and  we  think  to  well  sustained  bj  the 
■mwrtest  reasons,  bssed  in  the  philosophy  of  human  action  and  the  well-established  course 
of  human  oondnd**  Thte  was  followed  In  8pear»  ▼.  hUematiimai  Ins.  Co.,  1  Baxt.  870, 
msctioa  OB  a  are  iBsnrancepollcj,  where  the  defense  was  the  plaintiff  himself  hadpio- 
mnd  Hm  propectgr  to  be  homed. 


Statb  t.  Houc 

dB  Iowa,  888,) 

''^^mriUenordar'' — tdegram  ordering  a^f^wmmmU  $f 
court. 

from  a  Judge  to  the  olark  of  the  court,  ordering  an  adJomninaBi, 
tea"  writtMk order/' and  wanants  the  adjoumment. 

CONYIGTION  for  keeping  house  of  ill-fame.  The  opinion  states 
the  case. 

John  B.  Kay$,  for  appellant. 

Smith  MePhenon,  attorney-general^  for  State. 

SxnyBBs,  J.  I.  The  defendant  was  tried  and  convicted  at  the 
March  term,  1881.  The  conrt  should  have  convened  on  the  seventh 
day  of  that  month,  bat  as  the  judge  did  not  arrive  at  the  county 
seat  on  that  day  the  clerk  adjourned  the  court  until  the  next  day, 
and  on  that  day  for  the  same  reason  until  the  ninth  day  of  March. 
At  three  and  a  half  o'clock  p.  m.  of  said  last  day  the  clerk  received 
from  the  judge  the  following  telegram: 

''  Calmab,  Iowa,  March  9th,  1881. 
**  7b  M.  M.  Harden^  Clerk : —  I  have  made  and  sent  you  a  writ- 
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ten  order  adjoaming  court  until  to-morrow  morning,  nine  o'dook 
Adjourn  it  accordingly. 

"R  B.  CooLBT,  Judge.^ 

A  few  minutes  before  fiye  o'clock  p.  m.  of  said  day  the  derk  ad- 
journed the  court  until  March  lOth,  at  9  o'clock,  a.  m.  At  a  quar- 
ter past  six  o'clock  p.  m  of  March  9th  the  clerk  received  by  mail 
the  following:  ^'  Owing  to  the  inability  of  the  undersigned  to  reach 
the  county  seat  in  time  to  open  court  to-day,  it  is  therefore  hereby 
ordered  that  the  District  Court  for  Winneshiek  county  be  and  the 
same  is  hereby  adjourned  until  Thursday,  the  10th  day  of  Maich, 
1881,  at  9  o'clock  A.  m.    Dated  March  9,  1881. 

"  E.  E.  GooLBT,  Judge  DMriet  Oouri,  lOih  Judicial  Distrid, 
lawaJ* 

The  defendant  objected  to  being  tried  at  said  term  because  the 
court  at  five  o'clock  p.  m.  of  March  9th  by  operation  of  law  stood 
adjourned  until  the  next  term  and  could  not  legally  convene  ou 
the  10th  day  of  March.  The  objection  was  oyerruled.  The  statute 
provides:  '^  If  the  judge  does  not  appear  on  the  day  appointed  for 
holding  court  the  clerk  shall  make  an  entry  thereof  on  his  record 
and  adjourn  the  court  until  the  next  day,  and  so  on  until  the  third 
day.  ♦  ♦  ♦  If  the  judge  does  not  appear  by  five  o'clock  of  the 
third  day  *  *  *  the  court  shall  stand  adjourned  till  the  next  r^- 
ular  term.  If  the  judge  is  sick  or  for  any  other  sufficient  cause  is 
unable  to  attend  court  at  the  regularly  appointed  time  he  may  by  a 
written  order  direct  an  adjournment  to  a  particular  day  therein 
specified,  and  the  clerk  shall  on  the  first  day  of  the  term,  or  as 
soon  thereafter  as  he  receives  the  order,  adjourn  the  court  as 
therein  directed."    Code,  §§  167,  168,  169. 

As  the  order  sent  by  mail  was  not  received  by  the  derk  until 
after  five  o'clock  p.  m.  of  the  9th  day  of  March,  it  will  be  conceded 
it  cannot  have  any  bearing  on  the  question  to  be  determined.  The 
only  question  then  is  whether  the  telegram  is  a  written  order  as 
contemplated  by  the  statute,  and  its  sufficiency. 

Contracts  may  be  made  by  telegram  even  where  it  is  required 
they  must  be  in  writing,  and  it  has  been  said  it  makes  no  difference 
if  the  writing  is  done  with  a  steel  pen  an  inch  long  attached  to  an 
ordinary  penholder  or  whether  the  pen  be  a  copper  wire  one  thous- 
and miles  long.  Hitphy  v.  Whipple,  48  N.  H.  487;  Moory.  Wood, 
36  N.  Y.  307.  The  telegraph  operator  was  the  agent  of  the  judge, 
and  by  means  of  the  wire  and  instruments  attached  thereto  and  the 
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operator  the  judge  wrote  the  telegram  which  was  delivered  to  the 
dark.  We  think  it  was  a  written  order  within  the  meaning  of  the 
statute. 

It  is  however  insisted  the  telegram  was  a  mere  notification  to  the 
derk  that  a  written  order  had  been  sent  to  hiuL  But  we  think  it 
more  than  this,  for  the  clerk  was  directed  to  adjourn  the  court  to  a 
time  fixed  and  made  certain  by  the  tdegram.  It  is  therefore  suf • 
ficient 

[But  <m  another  pdnt] 


WA£I0K  T.   HAKDSnUil. 
(M  Iowa,  607.) 

Aa  onl  aeeeptaoce  of  an  order  to  pay  monej  is  Invalid  where  the  aooeptarhaa 
no  funds  of  the  drawer  in  hie  hands  at  the  time  of  acceptance. 

ACTION  on  verbal  promise  to  pay  money  for  another,  and  on  an 
oral  acceptance  of  an  order.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Jdtin  F.  Laeeyy  for  appellants. 

Oroohham  Jt  Oleaaon  and  Lafferty  A  Johnson,  for  appellee. 

Adams,  G.  J.  Harry  Smith  &  Co.  were  subcontractors  upon  a 
railroad.  They  became  indebted  to  the  plaintiff  by  reason  of  the 
assumption  of  certain  indebtedness  due  to  plaintiff  from  their  la- 
borers. For  the  purpose  of  paying  such  indebtedness  they  drew  an 
order  in  the  plaintiff's  favor  upon  the  defendants,  who  were  con« 
tractors  upon  the  railroad  and  under  whom  t]\o  drawers  were  suh- 
contractors.     The  order  is  in  these  words  : 

" AfandevHIe,  Dowling  t6  Co.:  —  Pay  to  John  W.  Walton  the 
sum  of  $1,024.93,  and  chargo  the  same  to  the  estimate  of  Harry 
Smith  A  Co.'' 

The  jury  found  specially  in  answer  to  special  interrogatories  as 
follows: 

"  1st.     '  Do  you  find  that  the  defendants  mode  a  parol  promise 
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to  pay  the  debt  of  Harry  Smith,  or  Smith  &  Go.  ?  -   Adb.      '  Yes  ; 
of  Harry  Smith,  to  amount  of  $1,056.' 

''  'ith.  '  Was  said  promise  on  condition  that  there  should  beany 
thing  due  H.  Smith  &  Go.  after  the  expense  of  the  work  was  paid 
for?'  Ans.     ^No.' 

*'  5th.  *  Was  the  order  accepted  on  condition  that  if  there  was 
any  surplus  after  paying  the  eicpense  of  the  work  and  a  previoas 
order  of  $232  to  one  Glarke,  that  surplus  should  be  paid  to  plaint- 
iff?     Ans.     ^No.'" 

The  evidence  shows  clearly  that  there  was  nothing  due  from  the 
defendants  to  H.  Smith  &  Go.  The  promise  relied  upon  as  made 
by  the  defendants  to  pay  the  debt  of  H.  Smith  &  Go.  was  not  bind- 
ing for  want  of  consideration  if  for  no  other  reason.  Ayres  y.  C\, 
li.  I.  &  p.  li.  Co.,  52  Iowa,  478. 

The  plaintiff  however  insists  that  the  defendants  are  bound  by 
the  acceptance  of  the  order,  though  the  same  is  verbal  and  without 
consideration  moving  to  them.  The  defendants  deny  that  there 
was  any  acceptance.  The  jury  did  not  specially  find  that  there  was. 
They  find  a  mere  promise  to  pay  the  debt  of  Harry  Smith;  but  that 
was  for  an  amount  somewhat  greater  than  the  order;  and  the  ver- 
dict, we  think,  must  have  been  based  upon  such  promise,  because 
the  order  was  not  large  enough  to  justify  the  verdict  rendered. 

Again  the  promise,  whatever  it  was,  appears  to  have  been  made 
by  an  agent  of  the  defendants,  and  it  is  insisted  by  the  defendants 
that  the  promise,  if  made,  would  not  bind  them.  They  go  further 
and  insist  that  even  one  of  the  partners  could  not  have  bound  the 
firm  by  such  a  promise,  in  the  absence  of  funds  of  Harry  Smith  it 
Go.  in  their  hands. 

These  questions  have  been  discussed  by  appellants'  counsel  but 
the  case  is  now  before  us  upon  rehearing,  and  in  granting  the  re- 
hearing we  caUcd  for  arguments  merely  upon  the  question  of  the 
validity  of  the  verbal  acceptance  of  an  order  where  there  are  no 
funds  of  the  drawer  in  the  hands  of  the  acceptor.  We  could  not, 
we  think,  properly  go  into  the  consideration  of  the  other  questions 
without  calling  for  an  argument  from  the  counsel  for  the  appellee, 
and  as  we  have  reached  a  conclusion  adverse  to  him  upon  the  ({aes- 
tion  upon  which  arguments  were  called  for,  it  is  unnecessary  to 
consider  any  other  question. 

In  the  opinion  originally  filed  it  was  held  that  the  verbal  accept- 
unce  of  an  order  is  valid  notwithstanding  there  may  be  no  funds  of 
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the  dimver  in  the  hands  of  the  aoceptof .  Upon  the  rehearing  sev- 
en! aathorities  have  been  cited  to  which  our  attention  was  not 
eaDedy  and  some  which  had  been  cited  we  have  been  able  to  give  a 
more  careful  examination  than  we  did  before,  and  we  have  to  say 
ftat  we  have  reached  a  different  conclusion. 

The  validity  of  the  verbal  acceptance  of  an  order  has  been  sus- 
tained in  several  cases.  Quite  a  namber  were  cited  in  our  original 
opinion,  and  it  must  be  said  in  none  of  them  did  it  appear  that  a 
distinction  had  been  recognized  between  cases  where  there  have 
been  funds  of  the  drawer  in  the  hands  of  the  acceptor  and  where 
there  have  not.  The  general  way  in  which  the  rule  was  stated  led 
OS  to  believe  that  the  distinction  had  not  been  deemed  material.  In 
Daniel  on  NegotiaUe  Instruments,  §  566,  the  opinion  is  expressed 
that  the  distinction  is  not  material.  This  opinion  is  based  in  part 
upon  the  unqualified  language  used  in  the  decisions,  and  in  part 
upon  what  are  supposed  to  be  the  demands  of  commercial  paper. 

On  the  other  hand  it  is  said  in  Browne  on  Frauds,  174:  "  There 
seems  to  be  no  sound  reason  why  a  verbal  acceptance  or  promise  to 
accept  for  the  mere  accommodation  of  the  drawer,  and  without 
value  received,  should  not  be  treated  as  within  the  statute."  In 
Bobinson's  Practice,  2  vol.  152,  it  is  said  :  ^'The  parol  acceptance 
being  no  more  than  l  parol  promise  it  seems  to  the.  author  that 
whether  or  not  the  acceptor  can  be  charged  on  such  promise  may 
depend  upon  whether  the  promise  is  to  pay  a  debt  of  his  own  or  to 
answer  for  the  debt  of  another;  for  in  the  latter  case  no  action  can 
be  lawfully  brought  unless  the  promise  or  memorandum  or  some 
note  thereof  be  in  writing  and  signed  by  the  party  to  be  charged 
thereby  or  by  his  agent/*  In  Quin  v.  Hanford,  1  Hill,  84,  the  de- 
fendant was  treasurer  of  a  corporation.  An  order  was  drawn  upon 
him  for  a  debt  of  the  corporation  which  he  agreed  to  pay.  It  was 
held  that  in  the  absence  of  funds  of  the  corporation  in  his  hands 
he  was  not  liable.  That  a  verbal  acceptance  in  the  absence  of  funds 
of  the  drawer  in  the  hands  of  the  acceptor  is  not  valid  was  held  in 
Pike  ?.  Inairif  1  Sandf.  14,  and  Manly  v.  Ooegnrty  105  Mass.  445. 
That  a  verbal  promise  to  accept  in  the  absence  of  such  funds  is  not 
valid  was  held  in  Plummer  v.  Lyman,  49  Me.  229,  and  Wakefield  v. 
OieenJiood,  29  Cal.  600.  We  have  become  satisfied  that  the  doctrine 
of  these  cases  is  correct. 

As  opposed  to  them  we  find  but  little  except  the  statement  of  one 
or  two  text  writenu  based  as  it  seems  to  us  almost  wholly  if  not  en- 
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tirely  upon  merb  inference  or  dicfa  or  adjadications  not  precisely  in 
point. 

The  plaintiffs  argnment  is  that  a  yerhal  acceptance  is  eqaiTalent 
to  a  written  acceptance;  that  the  validity  of  a  written  acceptance 
does  not  depend  upon  the  existence  of  fands  of  the  drawer  in  the 
hands  of  the  acceptor,  therefore  the  validity  of  a  yerhal  acceptance 
does  not. 

But  we  cannot  accept  this  reasoning  as  sound.  It  is  true  that  no 
consideration  is  necessary  to  bind  an  acceptor  who  has  become  such 
by  written  acceptance.  But  then  he  becomes  a  party  to  the  paper. 
HiB  liability,  we  apprehend,  rests  strictly  upon  this  ground.  An  ac- 
ceptor by  verbal  acceptance  does  not  become  a  party  to  the  paper; 
certainly  not  in  any  such  sense  as  he  would  by  written  acceptance. 

A  verbal  promise  to  pay  the  debt  of  another  can  be  enforced  where 
the  promisor  by  the  payment  would  pay  his  own  debt  as  well  as  of 
the  person  in  whose  behalf  the  promise  was  made.  And  such  is 
precisely  the  case  where  there  is  a  verbal  acceptance  of  an  order  by 
a  person  who  has  funds  of  the  drawer.  Indeed  it  is  not  necessary 
that  the  request  should  be  made  in  writing.  If  A.,  having  funds 
belonging  to  B.  promises  0.,  at  B.'s  verbal  request  to  pay  C.  from 
such  funds  a  debt  due  him  from  B.,  A.  is  holden.  This  doctrine  is 
elementary.  .  The  validity  of  a  verbal  acceptance  of  an  order  mntt, 
we  think,  rest  upon  the  same  ground.     We  see  no  other. 

The  view  which  we  have  expressed  appears  to  us  to  be  the  only 
safe  view,  and  the  only  one  which  can  be  sustained  upon  principla 

The  defendants  have  been  adjudged  to  pay  another  person's 
debt,  in  the  absence  of  any  consideration,  upon  an  alleged  verbal 
promise  of  their  agent,  such  promise  being  expressly  denied  by  the 
agent,  and  proven  by  no  evidence  except  the  testimony  of  the  plaini- 
ifF,  and  that  of  a  very  weak  and  unsatis&ctory  character. 

We  are  unwilling  to  sanction  a  rule  which  shall  make  a  recov- 
ery possible  in  such  a  case. 

Finding  no  evidence  to  justify  a  recovery  under  what  we  deem 
the  correct  rule,  the  judgment  must  be 
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The  plainUlT  was  inaared  against  accidents  while  travelling  on  ooDTeyanoea 
of  any  common  carrier,  provided  he  complied  with  the  rales  and  regnlstiona 
of  the  carrier  and  exercised  due  diligence  for  self -protection.  While  riding 
on  a  railway  car,  on  approaching  a  station  he  stood  on  the  steps,  in  yiola- 
tino  of  the  carrier's  rale,  known  to  him,  and  was  thrown  therefrom  and 
injured.    J/M^  that  he  conld  not  recover  on  the  policj.* 

4  CTION  on  an  accident  insarance.     The  opinion  states  the  case. 
;\    The  plaintiff  had  judgment  helow. 

S/iTes  d  Laihrop,  for  appellant. 

IFm*  MeNM  and  H.  B.  Hendersfioii,  for  appellee. 

BoTHBOCK,  J.  The  plaintiff  purchased  an  accident  insaranoe 
ticket  of  an  agent  of  the  defendant  to  go  from  Creston  to  Afton,  { 
Iowa,  a  distance  of  ten  mile^  Before  the  station  at  Afton  wast 
reached,  and  while  the  train  was  yet  in  motion,  the  plaintiff  left 
his  seat  in  the  car  in  which  he  was  riding,  went  upon  the  platform 
and  took  a  position  on  the  step,  from  which  he  was  precipitated  to 
the  ground  before  reaching  the  passenger  platform,  and  one  of  his 
feet  was  so  injured,  by  being  crushed  by  a  wheel  of  one  of  the  cars  ^ 
composing  the  train,  as  to  require  amputation.  The  action  was 
brought  to  recover  for  loss  of  time  at  $15  per  week  for  twenty-six 
weeks,  according  to  the  terms  of  the  insurance  ticket.  The  accident 
policy  or  ticket  contained  the  following  clause :  ''  Provided 
always  that  this  insurance  shall  only  extend  to  bodily  injuries, 
fatal  or  non-fatal,  as  aforesaid,  when  accidentally  received  by  the 
insured  while  actually  riding  on  a  public  conveyance  provided  by 
common  carriers  for  the  transportation  of  passengers  in  the  United 
States  or  Dominion  of  Canada,  and  in  compliance  with  all  rules 
and  regulations  of  such  carriers  and  not  neglecting  to  use  due 
diligence  for  solf-protection."  ♦  ♦  ♦  It  must  be  conceded  that 
it  was  incumbent  on  the  plaintiff,  in  order  to  recover,  to  prove  not 
only  that  he  was  accidentally  injured  while  on  his  journey,  but  that 
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he  was  at  the  time  of  the  accident  complying  with  the  rales  and 
regulations  of  the  railroad  company,  and  not  neglecting  to  use  dae 
diligence  for  self-protection.  The  Circuit  Court  instructed  the 
jury  to  this  effect,  and  no  question  is  made  as  to  the  correctness  of 
these  instructions. 

When  the  plaintiff  rested  his  case  the  defendant  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  upon  the 
plaintiff's  evidence.  The  motion  was  overruled  and  this  ruling  is 
assigned  as  error.  To  determine  whether  this  motion  should  have 
been  sustained,  it  will  be  necessary  to  give  the  substance  of  the 
evidence  as  introduced  by  the  plaintiff  up  to  the  time  the  motion 
was  made,  and  finally  ruled  upon.  It  appears  from  the  evidence 
that  as  the  train  approached  the  station  the  whistle  sounded  and  a 
brakeman  called  the  name  of  the  station.  The  train  began  to  slow 
down  and  the  plaintiff,  seeing  other  passengers  get  up  and  walk  out, 
arose  from  his  seat,  about  five  seats  back  in  the  car,  and  followed 
them  out  of  the  door  upon  the  platform  to  get  off.  The  steps  of 
that  car  being  occupied  by  a  passenger,  plaintiff  stepped  across  upon 
the  platform  of  the  forward  car,  and  stood  upon  the  steps  with  his 
hands  holding  the  railing  preparatory  to  stepping  off,  and  was  fol- 
lowed upon  that  platform  by  another  passenger.  At  this  time  the 
train  had  slowed  down,  as  plaintiff  says,  to  about  two  and  a  half 
miles  per  hour,  and  as  other  of  his  witnesses  say  to  from  two  to 
five  miles  per  hour,  when  without  warning  the  train  gave  a  sudden 
start  forward,  whereupon  the  man  in  the  rear  of  the  plaintiff  lost 
his  balance,  and  falling  against  the  plaintiff  precipitated  him  from 
the  steps,  and  in  his  fall  his  foot  got  under  the  wheel  and  was 
crushed.  He  fell  at  a  point  about  twenty  feet  before  reaching  the 
passenger  platform. 

The  foregoing  is  the  statement  of  the  evidence  for  the  plaintiff 
us  made  by  his  counsel  in  argument,  and  in  nearly  the  same  language. 
That  it  is  as  favorable  for  the  plaintiff  as  is  justified  by  the  record 
must  be  conceded.  To  this  should  be  added  the  further  fact  that 
on  the  doors  of  the  passenger  coaches  the  following  rule  was  in- 
scribed upon  a  metallic  plate  :  ^^  Passengers  are  not  allowed  to 
stand  on  the  platform. '*  And  the  plaintiff  himself  as  a  witness  on 
the  stand  testified  that  he  was  aware  of  this  rule  of  the  railroad 
company. 

Conceding  the  foregoing  statement  of  facts  to  be  true,  was  there 
such  a  failure  of  proof  from  the  plaintiff's  own  showing  as  to  re- 
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quire  the  conrt  to  direct  the  jaiy  to  return  a  verdict  for  the  defend- 
ant ?  It  will  be  observed  that  the  rules  of  the  company  forbid 
passengers  from  standing  on  the  platf cam.  In  its  literal  sense  this 
would  require  them  not  to  stand  there  whether  the  train  was  at 
rest  or  in  motion,  and  it  seems  to  us  to  be  a  reasonable  requirement 
at  all  times.  The  platform  of  a  car  is  a  narrow  passage  for  ingress 
and  egress,  and  if  •  crowded  even  while  standing  at  a  station  it  is  an 
annoyanoe  and  inconvenience  to  those  desiring  to  enter  or  leave 
tne  car.  But  in  this  case  the  train  was  in  motion  when  the 
plaintiff  went  upon  the  platform.  It  is  true  the  rule  must  receive 
a  reasonable  construction,  and  even  while  the  train  is  in  motion 
persons  may  rightfully  pass  from  one  car  to  another  for  proper 
purposes,  such  as  going  to  and  from  a  dining,  smoking,  or  sleeping 
car,  and  the  like.  They  are  invited  to  do  so  by  the  agents  and 
serrants  of  the  company,  and  by  the  manner  in  which  trains  are 
made  up.  But  in  so  doing  there  would  be  no  violation  of  the  rule. 
The  passenger  in  such  cases  does  not  stand  upon  the  platform. 
The  plaintiff's  case  is  wholly  different.  He  went  upon  the  platform 
while  the  train  was  in  motion,  and  some  time  before  it  arrived  at 
the  regular  stopping  place.  He  stood  with  his  feet  upon  the  steps, 
which  must  be  regarded  as  part  of  the  platform,  and  holding  the 
railing  by  his  hands  he  awaited  either  the  slowing  up  of  the  train  or 
its  arrival  at  the  passenger  platform,  that  he  might  alight.  While 
in  this  position  he  received  his  injury.  We  thUik  by  his  own  state* 
ment  that  the  accident  happened  while  he  was  in  plain  violation  of 
the  rule  under  consideration,  and  because  of  such  violation.  It  is 
urged  that  it  is  usual  for  travellers  to  go  upon  the  platform  of  cars 
and  get  off  before  the  train  comes  to  a  dead  stop.  Let  this  be 
admitted.  Passengers  also  take  fearful  risks  in  boarding  trains  in 
motion,  but  we  have  yet  to  find  any  adjudged  case  where  a  pass- 
enger was  allowed  to  recover  damages  by  reason  of  personal  injuries 
received  in  voluntarily  and  without  cause  alighting  from  or  board- 
ing an  ordinary  railroad  train  propelled  by  steam,  and  while  in 
motion,  unless  it  may  be  by  the  direction  of  the  conductor  or  some 
one  in  authority.  In  such  case  the  passenger  must  be  held  to  take 
the  risk  upon  himself,  and  make  the  })eril  his  own.  Under  our 
statute  he  is  guilty  of  a  misdemeanor.  Chapter  148,  Laws  16th 
General  Assembly.  In  Hirkejf  v.  R,  R.  Co.^  14  Allen,  429,  it  is 
«aid :  "  If  the  injury  happen  while  the  party  is  occupying  a  place 
provided  for  the  accommodation  of  passengers^  nothing  further  is 
V0L.XLI  — 17 
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ordinarily  necessary  to  show  due  care.  But  when  the  plaintiff's 
own  evidence  shows  that  he  had  left  the  place  assigned  for  pass- 
engers^ and  was  occupying  an  exposed  position,  ho  must  necessarily 
fail  unless  he  can  also  make  it  appear  upon  some  ground  of  necessity 
or  propriety  that  his  being  in  that  position  was  consistent  with  the 
exercise  of  proper  care  and  caution  on  his  part."  Again  it  is  said 
'^  Ordinarily  no  accident  occurs  to  those  who  ru§h  out  of  the  train 
or  into  the  cars  at  stations  before  the  train  fairly  comes  to  a  stop  or 
after  it  is  in  motion  again,  but  it  cannot  now  be  questioned  thai 
those  who  do  so  take  upon  themselves  all  the  risks  which  attend  such 
a  practice.'*  Citing  Orrrett  v.  R.  R.  Co.,  16  Oray,  and  Lucas  t. 
R.  R.  Co.,  6  id.  64 ;  and  Sweeney  v.  R.  R.  Co.,  10  Allen,  368.  See 
also  2  Redfield  on  Railways,  260-267  and  cases  cited. 

It  is  said  however  that  the  plaintiff  did  not  alight  from  the  train 
while  in  motion,  but  that  by  the  sudden  starting  up  of  the .  train 
he  was  jostled  off  by  the  passenger  who  stood  behind  him  upon  the 
platform.  There  is  no  claim  that  the  engineer  of  the  train  knew 
that  the  plaintiff  was  in  a  perilous  position,  and  after  such  know- 
ledge was  guilty  of  negligence  in  suddenly  increasing  the  speed  of 
the  train.  The  plaintiff,  whether  he  intended  to  alight  from  the 
train  or  not,  by  standing  on  the  steps  of  the  platform  without  any 
excuse  or  reasonable  cause  therefor,  did  an  act  which  he  knew  was 
in  plain  violation  of  a  rule  of  the  company,  and  thereby  forfeited 
any  right  of  recovery  on  the  contract  of  insurance  as  expressed  in 
the  very  terms  of  the  policy. 

It  is  true  as  stated  by  counsel  for  plaintiff,  that  this  is  an  un- 
important case,  the  amount  of  recovery  being  only  $135.  But  we 
cannot  adopt  a  rule  which  would  authorize  passengers  by  railway 
to  crowd  the  platforms  of  moving  cars  and  endanger  each  other's 
lives  by  hanging  by  the  railings  and  upon  the  lower  steps  in  a  rush 
to  alight  from  trains  approaching  stations,  and  in  boarding  outgoing 
trains  at  the  risk  of  life  and  limb.  As  is  said  in  Danumnt  v.  N.  O. 
A  Carrolton  Railway,  9  La.  Ann.  441,  if  a  passenger  **  is  foolhardy 
enough  to  jump  off  without  waiting  for  the  train  to  stop,  he  does  it 
at  his  own  risk,  and  for  this,  his  own  gross  imprudence,  he  can 
blame  no  one  but  himself."  So  in  this  case  the  plaintiff  took  the 
risk  of  standing  upon  the  steps  of  the  platform,  and  he  should  not 
be  allowed  compensation  from  any  one  for  so  plain  a  violation  of  a 
rule  of  the  company,  of  which  he  was  fully  aware. 

The  jury  should  have  boon  directed  to  return  a  verdict  for  the 
defendant.  Judgment  reversed. 
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Am  beiwesu  a  paTchaaer  of  land  on  a  foreoloflare  iale  and  the  mortgagor's 
tenant,  eiops  planted  by  the  latter,  and  mature  when  the  sherlflTs  deed  la 
executed,  although  not  severed,  do  not  pass  hj  the  aale.    {See  note,p,  ISi.) 

REPLEVIN.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

F.  (7.  Ja/ine$  and  Wolf  &  Landt,  for  appellant. 

Piaii  dk  Cart,  for  appellee. 

Beck,  J.  Two  cases  are  presented  together  in  this  appeal  Thqr 
inTolTe  the  same  facts  and  rules  of  law,  and  are  between  the  same 
parties ;  they  are  therefore  properly  submitted  together  upon  the 
same  abstract.  There  is  no  dispute  as  to  the  facts,  which  are  as 
foDows :  The  property  replevied  is  barley,  cut  and  in  shocks,  and 
oats  being  partly  threshed  and  partly  in  bundles  or  sheayes,  all 
upon  the  premises  where  it  was  grown.  The  defendant  had  rented 
the  land  of  one  Ehrke,  who  had  previously  executed  two  mortgages 
thereon,  one  the  senior  incumbrance,  to  the  New  England  Loan 
Company  and  the  other  to  the  plaintiff  Hecht.  After  defendant 
had  rented  the  land  plaintiff  foreclosed  his  mortgage,  and  on  the 
7th  day  of  July,  1879,  the  time  for  redemption  from  the  sale  as 
prescribed  by  the  statute,  having  expired,  a  deed  was  executed  by 
the  sheriff.  The  other  mortgage  was  foreclosed  and  the  land  was 
sold  to  one  not  a  party  to  this  transaction,  and  the  time  of  redemp- 
tion under  the  statute  expired  August  15,  1879,  when  a  sheriffs 
deed  was  mada  The  foreclosure  and  sale  under  this  mortgage  cut 
oS  all  claim  or  title  held  by  plaintiff  a^  well  as  by  the  mortgagor. 
Defendant  continued  in  possession  of  the  land  up  to  the  trial  in  the 
court  below.  At  the  time  plaintiff  received  his  deed  the  grain  was  not 
cat,  but  it  was  mature  and  ready  for  harvesting  before  that  day. 
Bainy  weather  had  prevented  the  defendant  from  cutting  the  grain 
Wore  the  plaintiff's  deed  was  executed.  The  court  instructed  the 
jury  that  the  title  of  the  grain  passed  to  plaintiff  by  the  sheriff'ff 
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deed  and  directed  a  verdict  for  plaintiff.     We  are  required  to 
determine  whether  this  yiew  of  the  law  be  correct. 

II.  The  sheriff's  deed  executed  upon  the  foreclosure  sale  vested 
plaintiff  with  the  title  of  the  land,  and  the  right  to  all  growing 
crops  followed  the  title  thus  acquired.     Downardy,  Uroffy  40  Iowa, 

697. 

This  rule,  we  think,  is  not  applicable  to  grain  which  has  matured 
and  is  ready  for  the  harvest.  It  then  possesses  the  character  of 
personal  chattels,  and  is  not  to  be  regarded  as  a  part  of  the  realty. 
See  1  Schoul.  Per.  Prop.  125,  126  ;  Bingh.  Sales  of  Seal  Prop.  180, 
181. 

The  cbnclusion  is  well  supported  upon  the  following  reasons  : 
The  grain  being  mature,  the  course  of  vegetation  has  ceased  and 
the  soil  is  no  longer  necessary  for  its  existence.  The  connection 
between  the  grain  and  the  ground  has  changed.  The  grain  no 
longer  demands  nurture  from  the  soil ;  the  ground  now  performs 
no  other  office  than  affording  a  resting  place  for  the  grain — ^it  has 
the  same  relations  to  the  grain  that  the  warehouse  has  to  the  threshed 
grain  or  the  field  has  to  the  stacks  of  grain  thereon.  It  will  not  be 
denied  that  when  the  grain  is  cut  it  ceases  to  be  a  part  of  the  realty. 
The  act  of  cutting,  it  is  true,  appears  to  sever  the  straw  from  the 
land.  But  it  is  demanded  by  the  condition  of  the  grain.  It  is  no 
longer  growing  ;  it  is  no  longer  living  blades  wliich  require  the 
nourishment  of  the  soil  for  its  existence  and  the  development.  It  is 
changed  in  its  nature  from  growing  blades  of  barley  or  oats  to  grain 
mature  and  ready  for  the  reaper.  Now  the  mature  grain  is  not 
regarded  by  the  law  like  the  growing  blades,  as  a  part  of  the  realty 
but  as  grain  in  a  condition  of  separation  from  the  soil. 

Suppose  the  defendant  had  cut  a  part  of  the  seventy-two  acres 
of  grain  in  controversy ;  the  grain  so  cut,  it  will  not  be  denied, 
would  not  have  passed  to  plaintiff.  There  is  no  valid  reason  why 
the  act  of  cutting  should  change  the  property  in  the  grain.  The 
work  required  time  and  therefore  plaintiff  loses  a  part  of  his  prop- 
erty. All  of  the  grain  is  in  the  same  condition,  all  ready  for  the 
reaper.  The  part  cut  is  his  property,  while  the  part  uncut  belongs 
to  the  land  owner.  We  think  the  ownership  of  the  grain  should  be 
determined  by  its  condition,  not  by  the  act  of  cutting,  which  can- 
not be  done  as  soon  as  it  is  demanded  by  its  condition.  We  con« 
elude  that  for  tlie  reason  the  grain  was  mature  and  was  uncnt  be- 
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canae  defendant  has  been  unable  to  do  the  work^  it  cannot  be  regarded 
as  part  of  the  realty  which  passed  with  the  deed  to  plaintiff. 

[Unimportant  matters  omitted.] 

The  judgment  of  the  Circuit  Court  mUst  be  reversed. 

OK  BEHBARIKO. 

BoTHBOGKy  J.  A  petition  for  rehearing  was  granted  in  this  case 
not  because  any  member  of  the  court  doubted  the  correctness  of 
the  principle  inyolyed  in  the  opinion,  but  because  the  question  as 
to  when  a  crop  ceases  to  be  a  part  of  the  realty  was  not  discussed  in 
the  original  arguments  of  counsel. 

The  arguments  on  the  question  which  have  been  submitted  on 
the  rehearing  are  able  and  exhaustive.  Without  reviewing  the  au- 
thorities cited  in  argument  we  deem  it  sufficient  to  say  that  we  still 
believe  the  opinion  to  be  correct  in  principle,  and  it  is  well  sup- 
ported by  authority.  It  is  not  to  be  denied  there  are  adjudged 
cases,  in  courts  entitled  to  the  greatest  respect,  which  hold  that 
upon  a  sale  of  real  estate  all  crops  standing  upon  the  ground  and 
not  severed  from  the  soil,  whether,  ripe  or  unripe,  pass  with  the 
land*  These  are  cases  however  between  vendor  and  vendee,  where 
the  interest  in  the  land  and  crop  is  united.  There  seems  to  be  a 
distinction  in  favor  of  a  tenant.  In  Washb.  on  Real  Prop.  4  and 
5,  it  is  said :  **  Orowing  crops  planted  by  the  owner  of  the  soil 
constitute  a  part  of  the  realty,  but  if  planted  by  a  tenant  who 
holds  under  the  owner  of  the  soil,  and  the  same  are  fit  for  har- 
Testing,  or  by  one  whose  tenancy  is  for  an  uncertain  period  of 
time,  annual  crops  are  regarded  as  personal  property,  liable  to  be- 
come part  of  the  realty  if  the  tenant  voluntarily  abandons,  or  for- 
feits possession  of  the  premises.  Orowing  crops  standing  upon  the 
soil  when  the  latter  is  conveyed  pass  as  part  of  the  realty  if  planted 
by  the  grantor." 

The  rule  we  adopt  as  applicable  to  the  facts  of  this  case  is  mani- 
festly just.  Dettman  was  warranted  in  the  belief,  that  according 
to  the  seasons,  and  the  course  of  nature,  his  grain  would  be  har- 
vested while  he  yet  had  the  right  to  harvest  it.  So  far  as  the  ripen- 
ing of  the  grain  was  involved  it  met  his  just  expectations.  But  by 
reason  of  unfavorable  weather  he  was  unable  to  sever  it  from  the 
ground  before  the  title  passed  to  Hecht.  Having  sown  in  peace, 
snd  in  a  just  belief  that  ho  could  rightfully  reap,  we  think  he  should 
have  been  permitted  to  do  so.     The  former  opinion  is  adhered  to. 


134 IOWA, 

McCue  ▼.  County  of  Wapello. 

NoTB  BT  THB  Rkportkr.— The  general  doctrine  is  that  the  leuee  of  the  mortgagor, 
nnder  a  lease  executed  aubeequent  to  the  mortgage,  la  not  entitled  aa  against  the  mortfe»> 
gee,  to  crops  growing  on  the  mortgaged  premises  at  the  time  of  foreuloeiire  and  sale. 
Lane  r.  Kino,  8  Wend.  5:4.  This  h<»wever  was  not  the  case  of  a  mature  crop,  and  it 
alao  appeared  that  the  tenant  knew  of  the  mortgage,  and  had  been  warned  bj  the  mort- 
gagor not  to  sow.  The  same  doctrine  was  held  as  to  a  crop  not  mature,  in  HtnoeU  v. 
Schenek^  4  Zab.  89  ;  Shtpard  v.  Philbrick,  2  Denio,  174  ;  Jones  ▼.  Thomae,  8  Blackf .  4^8. 

The  citations  from  Schonler  on  Personal  Property  and  Bingham  on  Sale  of  Real 
Property,  in  the  principal  case,  are  founded  on  cases  rimply  holding  that  an  oral  contract 
for  sale  of  agrowing  periodical  crop,  planted  by  the  tenant,  is  not  a  contract  for  sale  of 
any  interest  in  land .  'Ilie  precise  distinction  of  the  principal  case  does  not  seem  to  hav» 
been  drawn  before,  and  there  Is  nothing  in  the  adjudged  cases,  so  far  as  we  can  discover, 
lending  any  countenance  to  it.  Severance  of  the  crop,  pending  foreclosure,  although  it 
remained  on  the  land,  mlfl^t  Test  title  in  the  tenant.  Johnmm  t.  Camp^  51  III.  2W  In 
McLean  Y.  Bovee,  24  Wis.  805,  it  is  held  that  one  who  recovers  land  in  ejectment  is  en- 
titled to  the  crop  of  wheat  thereon,  partly  cut  and  partly  uncut,  which  was  planted  after 
the  action  was  commenced.  Citing  Doe  r.  Wethenoieke,  8  Bing.  21 ;  Hwlgeon  r.  Otueoigne^ 
5  B.  A  Aid  88 ;  Lane  y.  King,  8  Wend.  884.  Mr.  Jones  in  his  work  on  Mortgages,  the 
most  recent  authority,  makes  no  distinction  between  growing  crops  and  mature  crops, 
hut  says  tlie  * '  mortgagor  Is  subject  to  ejectment  without  notice  whenever  the  mortgagee 
has  the  right  to  enter,  and  Is  not  entitled  to  the  growing  crops.  His  tenant  has  no  greater 
rights.**  Sec.  780.  In  Bcuikin  v.  Kinacu^  7  Bradwell,  216,  It washeld  that  '*  crops  growingoa 
mortgaged  land  are  oovered  by  the  mortgagor,  whether  planted  before  or  after  its 
execution,  untU  they  are  severed  **;  and  **  if  the  land  be  sold  for  condition  broken  heforo 
mveraiiee  the  purchaser  will  be  entitled  to  the  growing  crops,  not  only  aa  against  the 
mortgagor,  but  against  all  persons  claiming  in  any  manner  through  or  under  him  sub* 
sequent  to  the  recording  ot  the  mortgage.'*  But  In  this  case  the  crop  was  not  mature. 
To  the  same  effect  is  OiOeU  v.  Balonm,  6  Barb.  870.  And  Washburn  seems  to  recognise 
severance  as  the  test,  for  he  says  (1  Real  Prop.  m.  p.  106)  :  "  If  a  mortgagee  foredosss  his 
mortgage,  whatever  crops  are  then  growing  upon  the  mortgaged  premises,  if  planted  after 
the  mortgage  Is  made,  become  the  mortgagee's,  whether  planted  by  the  mortgagor  or  by 
his  tenant,  free  fh>m  any  dahn  upon  them  by  such  tenant.*'  (Citing  the  oases  we  have 
glTen  above.)  *  *  But  a  foreclosure  after  the  crope  are  severed  does  not  carry  as  interest 
in  them  to  the  mortgagee  or  purchaser.  ** 

8eeHsiufrf!eM>ny.  ConiiMlZ  (9  Baxt.  880),  40  Am.  Bep.  83,  and  note,  98w 
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(98  Iowa,  808.) 
OJUs  and  ojleer — ii^ffleer  de  facto  —  elotm  to  eompemaiiffn. 

A  pablle  officer  defaeto  may  not  recover  compenostioii  from  the  publie  for  his 

oervices  In  tbe  office.* 

ACTION  for  services.     The  opinion  ct&tes  the  case.     The  plaint- 
iff had  jadgment 

Moore  £  Hammond,  for  appellant 

William  McNett  and  IT.  B.  Il^ndershot,  for  appellee. 

*  See  yfcVeany  t.  Mayw  (90  N.  T.  185).  86  Am.  Rep.  80a 
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Bbck,  J.  I.  The  petition  alleges  that  plaintiif  between  the  1 9th 
day  of  September,  1878,  and  the  7th  day  of  April,  1879,  was  acting 
sheriff  of  Wapello  county,  and  in  the  discharge  of  his  duty  aa  such 
ofSeer,  he  rendered  certain  services  and  expended  certain  sums  of 
moqfy,  for  which,  together  with  an  amount  due  him  as  salary,  he 
seeks  to  recover  in  this  action.  The  answer  denies  the  allegations 
of  the  petition  and  avers  the  facts  connected  with  plaintiff's  claim 
to  be  substantially  as  set  out  in  the  finding  of  the  court,  which  will 
hereafter  appear.  It  further  alleges  that  plaintiff  performed  *the 
services  and  made  the  expenditures  sued  upon,  as  deputy  of  the 
sheriff  of  the  county,  and  that  whatever  claim  he  has  therefor 
should  be  made  against  and  adjusted  with  the  sheriff  for  the  ser- 
vices and  outlay  in  question.  Upon  the  issues  thus  presented  the 
cause  was  tried  to  the  court. 

[Point  of  practice  omitted.] 

IIL     The  findings  of  the  court  are  as  follows  : 

"  1st  I  find  that  at  the  general  election,  held  in  1877,  D.  W. 
Stewart  was  elected  to  the  ofSce  of  sheriff  of  Wapello  county,  Iowa ; 
that  at  the  proper  time  he  qualified  aa  such  officer  and  entered  upon 
the  duties  of  said  office ;  that  he  appointed  as  his  deputies  the 
plaintiff,  W.  D.  McCue,  and  Q.  A.  Wood,  who  each  qualified  as 
6ach  deputies  and  each  entered  upon  the  discharge  of  the  duties  of 
deputy  sheriff.  The  duties  of  said  Wood  were  confined  mostly  to 
the  care  of  the  jail,  and  the  prisoners  confined  therein ;  and  the 
duties  of  the  plaintiff  were  confined  mostly  to  the  service  of  pro- 
oesses,  etc 

"  2d.  That  at  the  August  term,  in  1878,  of  the  District  Court  of 
ttid  county,  the  grand  jury  presented  an  indictment  against  the 
sheriff,  D.  W.  Stewart,  charging  him  with  the  crime  of  extortion, 
and  the  court,  on  the  19th  day  of  September,  1878,  suspended  him 
from  office  under  section  756  of  the  Code. 

**  3d.  That  at  the  time  the  court  suspended  Stewart  from  office 
it  appointed  the  plaintiff  to  the  same  office,  for  the  balance  of  the 
term,  under  section  753  of  the  Code. 

"  4th.  That  said  plaintiff  at  once  entered  upon  the  duties  of  the 
office,  took  possession  of  the  books  and  papers  pertaining  to  the 
same ;  took  control  of  the  jail  and  prisoners  therein,  the  said  Wood 
continuing  to  act  as  jailor,  but  under  the  direction  of  the  plaintiff. 

*'  5th.  That  D.  W.  Stewart,  after  his  suspension  from  office  by  the 
court,  did  not  perform  or  attempt  to  perform,  any  of  the  duties 
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pertaining  to  said  ofSce  from  the  19th  day  of  September,  1878,  to 
the  Ist  day  of  March,  1879. 

''  6th.  That  on  the  11th  day  of  October,  1878,  the  board  of  su- 
pervisors of  Wapello  county  appointed  Thomas  Bed  well  sheriff,  in 
the  place  of  Stewart,  suspended.  Said  Bedwell  qualified  and  ner- 
formed  some  of  the  duties  of  the  office. 

'^7th.  That  the  plaintiff,  after  his  appointment  by  the  court,  to 
the  time  of  the  appointment  of  Bedwell,  performed,  either  by  him- 
8elf>  or  others  acting  under  him,  including  Wood,  the  jailor,  aU  of 
the  duties  of  the  office  ;  that  said  Wood  recognized  the  plaintiff  as 
sheriff  and  took  his  instructions  from  him. 

'  '8th.  That  after  Bedwell  was  appointed  by  the  board  the  plaintiff 
denied  his  authority  to  act  as  sheriff,  and  retained  possession  of  the 
books  and  papers  of  the  office  and  the  control  of  the  jail,  and  con- 
tinued to  perform  the  duties  of  sheriff,  under  a  daim  of  right ; 
that  Bedwell  had  at  no  time  charge  of  or  control  over  the  said  bookB 
and  papers,  or  the  jail,  or  the  prisoners  confined  therein. 

^*  9th.  That  said  Bedwell  or  no  other  person  commenced  any  ac- 
tion against  plaintiff,  to  determine  his  right  to  the  office.  Bat  said 
Bedwell  did  petition  the  Circuit  and  District  Courts  when  in  ses- 
sion, to  recognize  him  as  the  sheriff  instead  of  McCue  ;  that  the 
Circuit  Court  did  so  recognize  him  as  sheriff  during  most  of  the 
October  term,  1878,  of  said  court.  But  the  District  Court  at  the 
January  term,  1879,  refused  to  recognize  Bedwell  as  sheriff,  but  re- 
'^ognized  the  plaintiff,  who  seemed  to  be  in  the  possession  of  the 
office  under  a  claim  of  right,  and  had  the  custody  of  the  books  and 
papers  belonging  to  the  office,  and  the  control  of  the  jail  and  the 
prisoners  confined  therein. 

*^  10th.  That  the  plaintiff  performed  most  of  the  duties  of  the 
office  during  the  time  aforesaid,  from  the  19th  day  of  September, 
1878,  to  the  1st  day  of  March,  1879,  publicly,  openly,  and  under  a 
claim  of  right  to  the  office ;  that  he  performed  many  of  said  duties 
at  the  request  of  public  officers  and  the  court ;  that  in  whatever  he 
did  he  acted  in  good  faith,  and  claimed  the  right  to  the  office,  and 
to  perform  its  duties,  under  the  advice  of  able  attorneys. 

''  11th.  That  the  defendant  had  knowledge  of  his  claim,  and  the 
board  of  supervisors  audited  and  allowed  bills  presented  by  him  for 
such  services  to  the  amount  of  11,000  or  more,  about  $400  of  which 
was  for  dieting  prisoners,-  sent  to  prison  by  the  city  authorities. 
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"  12th.  That  on  the  Ist  day  of  March,  1879,  the  said  District 
Court  Tacated  the  order  of  suspension,  holding  that  the  record  did 
not  show  authority  to  make  it,  and  restored  Stewart  to  the  o£Sce  of 
iherifiL 

''  13th.  That  during  the  time  the  order  of  suspension  was  in 
force  Stewart  took  no  appeal  from  it,  and  that  he  performed  none 
of  the  services,  directly  or  indirectly,  for  which  the  plaintiff  claims 
compensation. 

"  14th.  That  Stewart,  after  the  order  of  suspension,  was  revoked, 
presented  a  claim  to  the  board  of  supervisors  for  dieting  prisoners, 
which  embraced  the  same  charges  presented  by  plaintiff  for  such 
services  ;  that  the  board  allowed  Stewart's  claim,  but  at  the  same 
time  had  knowledge  that  plaintiff  claimed  pay  for  such  services. 

**  15th.  That  Stewart  had  no  legal  claim  against  the  county  for 
laid  services,  and  the  payment  by  the  board  to  him  is  no  bar  to 
plaintiff^s  claim. 

''16th.  That  the  plaintiff  expended  indicting  prisoners,  and 
expenses  connected  with  the  jail,  and  incurred  in  the  discharge  of 
the  duties  of  sheriff,  from  tl,000  to  $1,200. 

"17th.  That  the  plaintiff,  during  the  time  aforesaid,  was  sheriff 
iB  facto;  that  he  performed  said  services  under  a  claim  of  right,  in 
good  faith,  and  was  not  a  mere  intruder  in  said  ofSce. 

*'  18th.  That  the  claims  sued  upon  were  duly  presented  to  the 
board  of  supervisors  for  allowance,  and  the  board  refused  to  allow 
them,  before  this  suit  was  brought.'* 

It  will  be  observed  that  the  fifteenth,  sixteenth,  and  seventeenth 
findings  present  conclusions  of  law.  The  court  also  found  as  a 
conclusion  of  law  *'  that  the  plaintiff  is  entitled  to  compensation  for 
all  services  actually  rendered  to  the  public,  and  for  such  services  he 
should  receive  the  fees  provided  by  law  and  paid  to  the  sheriff  for 
Eke  services."  Other  conclusions  of  law  found  by  the  court  relate 
to  the  amounts  found  due  the  plaintiff  upon  the  several  items  of 
his  account ;  they  need  not  be  present'Cd  here. 

The  evidence  shows  witliout  conflict  that  after  the  order  for  the 
removal  of  Stewart  no  change  was  made  in  the  business  of  the 
office,  except  that  Stewart  i)erformed  no  duties  connected  with  the 
office  though  he  continued  about  the  sheriff's  office.  The  plaintiff 
continued  to  use  the  horses  and  vehicles  owned  by  Stewart  and  used 
by  him  and  his  deputies  in  official  services.  Some  provender  bought 
by  Stewart  and  on  hand  at  the  time  of  his  removal  was  used  by 
Vol.  XLI— 18 
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plaintiff.  No  compensation  was  paid  Stewart  for  the  use  of  the 
horses  or  for  the  provender.  The  testimony  shows  without  conflict 
that  plaintiff  apprehended  trouble  from  Bedwell  alone,  whose  claim 
to  the  office  he  successfully  resisted,  and  it  may  be  found  that  in 
this  he  was  assisted  by  Stewart. 

IV.  The  order  suspending  Stewart  from  the  office  of  sheriff  was 
at  a  subsequent  term  revoked  on  the  ground  that  it  was  made 
''without  authority."  The  revocation  stands  as  an  adjudication 
binding  upon  all  parties  concerned.  If  the  order  was  made  ''  with- 
out proper  jurisdiction  or  authority/'  and  it  is  so  declared  in  the 
judgment  setting  it  aside,  it  is  void.  If  void  Stewart  never  ceased 
to  be  sheriff.  Ho  was  the  sheriff  dejure  while  plaintiff  as  sheriff  de 
fado  was  discharging  the  duties  of  the  office.  This  view  seems  to 
have  been  entertained  by  the  court  below,  and  is  conceded  by  counsel 
on  both  sides  of  the  case.     It  is  surely  correct. 

The  District  Court  found  that  plaintiff  was,  during  the  time  the 
services  in  question  were  rendered,  sheriff  de  facto,  acting  in  good 
faith  under  a  claim  of  right  to  the  office,  and  is  therefore  entitled 
to  recover  the  compensation  provided  by  law  for  such  services.  Here 
is  the  decisive  error  of  the  learned  judge  of  the  District  Court.  The 
doctrines  of  the  law  applicable  to  officers  de  facto  do  not  extend  so 
far  as  to  confer  upon  them  all  the  rights  and  protection  to  which  an 
officer  dejure  is  entitled.  The  doctrines  operate  only  for  the  pro- 
tection of  the  public.  They  cannot  be  invoked  to  give  him  the 
emoluments  of  the  office  as  against  the  officer  de  jure.  Upon  this 
very  point  we  used  the  following  language  in  McCue  v.  Circuit  Court 
of  Wapello  County,  51  Iowa,  60,  67  :  "  It  will  be  remembered  that 
one  exercising  the  power  of  an  officer  without  lawful  authority  is 
regarded  as  an  officer  defactOy  not  for  his  own  protection  or  advan- 
tage, but  for  the  protection  of  the  public  and  those  who  are  doing 
business  with  him.  When  his  right  to  the  possession  of  the  office 
is  to  be  determined  he  cannot  be  declared  an  officer  dejure  on  the 
ground  that  he  has  been  an  officer  defactoP  We  may  add  that  the 
right  to  the  possession  of  an  office  carries  with  it  the  right  to  emolu- 
ments pertaining  to  the  place.  Wlien  an  officer  seeks  to  recover 
these  emoluments  he  must  show  his  right  to  the  possession  of  the 
office.  The  rule  is  based  upon  the  ground  that  the  officer  dejure, 
who  has  been  ousted  from  his  place  by  an  intruder,  has  a  property 
interest  in  the  emoluments  of  the  office,  of  which  he  cannot  be 
deprived  by  one  having  no  title  thereto.     This  property  'right 
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demaads  procecdon,  and  the  officer  de  facto  caunot  recover  emolu* 
ments  to  which  the  officer  dejure  is  entitled.  Nosnch  right  inter- 
tenes  when  the  acts  of  a  de  facto  officer  done  in  the  discharge  of  tho 
duties  of  the  office  are  considered.  The  rights  and  protection  of 
the  public  and  all  persons  transacting  business  with  the  officer 
demand  that  such  right  be  held  valid.  Bat  when  the  question 
involving  the  emoluments  of  the  office  are  considered,  the  rights  of 
the  officer  dejure  forbid  that  the  intruder  be  regarded  as  the  officer. 

The  case  of  a  cfe/ac/a  officer  is  not  unlike  that  of  one  in  pos- 
session of  land  without  right  or  title.  He  may  in  many  things 
lawfully  act  a^  the  owner  of  the  realty,  but  he  must  account  to  the 
person  holding  the  title  for  the  rents  and  profits.  These  views  we* 
think  are  supported  by  the  following  cases  :  Olaacock  v.  Lyons,  20 
Ired.  1 ;  Chmatocky.  Orand  Itapuh,  40  Mich.  397 ;  Riddle \,  Bed- 
fwrd,  7  S.  &  R  386 ;  People  v.  Dorsey,  28  CaL  21 ;  People  v.  Oulton, 
id.  44 ;  Carrytt  v.  SUhenthaler,  37  id.  193 ;  People  v.  Webber,  86- 
ID.  283  ;  Mayfidd  v.  Moore,  53  id.  428 ;  s.  c,  5  Am.  Rep.  52  ; 
PeopHe  V.  Miller y  24  Mich.  458  ;  s.  c,  9  Am.  Rep.  131. 

[Omitting  statutory  considerations.] 

VL  The  court  below  found  that  plaintiff  held  the  office  under 
u  claim  of  right  and  in  good  faith,  and  that  he  was  not  a  mere  in- 
truder. The  good  faith  and  claim  of  right  of  an  officer  de  facto 
cannot  affect  the  right  of  the  officer  dejure  to  emoluments  of  the 
office,  nor  will  these  things  deprive  the  incumbent  of  the  character 
of  an  intruder.  Oood  faith  and  claim  of  right  are  usually,  if  not 
always,  exercised  by  de  facto  officers ;  if  they  be  absent  he  is  crim- 
mally  liable.  Code,  §§  3962-3.  The  officer  de  facto,  when  the 
rights  of  the  dejure  officer  are  considered,  must  be  regarded  as  an 
intruder  even  though  he  claim  the  office  in  good  faith  This  con- 
dusion  is  supported  by  the  authorities  just  cited. 

We  reach  the  very  satisfactory  conclusion  that  plaintiff  is  not  en-^ 
titled  as  an  officer  de  facto,  to  recover  the  emoluments  of  the  office  ; 
that  Stewart,  the  officer  dejure,  is  entitled  to  all  of  them,  and  that 
defendant  is  not  liable  in  this  action. 

VIL  The  fact  that  plaintiff  actually  performed  the  services,, 
and  made  the  outlays  for  which  he  sues,  seems  to  have  had  much 
influence  in  the  determination  of  the  cause  by  the  court  below. 
Doubtless  he  is  entitled  to  recover  from  the  officer  dejure,  Stewart, 
the  compensation  to  which  he  is  entitled  by  contract  or  by  law.  It 
will  be  remembered  that  he  was  the  sheriff's  deputy  when  the  void 
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order  for  the  removal  of  that  officer  was  made  ;  Stewart's  right  to 
the  office  was  not  affected  by  that  order ;  the  appointment  of  plaint- 
iff  was  not  revoked,  and  it  continued  valid  during  the  time  he 
acted  as  sheriff.  The  law  regards  Stewart  as  the  sheriff  during  all 
this  time,  and  plaintiff  as  his  deputy.  Plaintiff's  emoluments  must 
be  determined  by  the  contract  existing  between  him  and  Stewart, 
either  express  or  implied,  or  by  the  statute  regulating  the  com« 
pensation  of  deputy  sheriffs,  if  there  be  any  applicable  to  this  case. 
The  judgment  of  the  District  Court  will  be  reversed  and  the 
cause  will  be  remanded  for  judgment  in  accord  with  this  opinion. 


SUPREME    OOURT 


or 
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(46  meh.  as.) 
Oarrier — camm&m, 
A  kg-drhrfaig  and  booming  oompaoy  it  not  a  eonunon 


ASSUMPSIT.    The  opinion  states  the  case.   The  defendant  had 
judgment  below. 

F,  W.  Cooky  for  plaintiif  in  error. 

Frmk  BraeeUn,  and  Norris  d  Uhly  tot  defendant  in  error. 

GAMFBBLLy  J.  Plaintiff  sued  defendant  for  not  deliyering  part  of 
a  quantity  of  logs  which  the  company  had  in  charge  to  deliver  at 
White  iake,  after  running  them  down  from  their  place  of  recep- 
tion on  White  riyer.  As  the  case  was  passed  upon  by  the  jury  they 
necessarily  found  that  there  had  been  no  fault  or  negligence  in  de- 
fendant, and  the  only  question  before  us  is  whether  defendant  was 
a  common  carrier,  and  liable  at  all  events,  except  for  the  risks  of  a 
public  enemy  or  inevitable  casualty. 
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The  duty  undertaken  by  the  defendant  was  in  accordance  with 
its  statutory  power  to  drive,  run,  raft  and  boom  logs  in  White  river 
for  any  person  having  logs  t.o  float  down  the  stream,  and  the  case 
shows  that  the  work  of  all  kinds  was  done  at  regular  rates,  and  for 
all  alike. 

The  dispute  therefore  is  nansowed  down  to  the  single  question 
whether  the  handling  of  logs,  as  managed  by  the  log-driving  and 
booming  companies,  is  properly  to  be  treated  as  common  carriage. 

It  is  admitted  to  l^  li\i:e\common  carriage  in  the  universality  of 
the  duty,  md  by  statute  a  lien  is  given  for  charges,  not  only  on  the 
specific  logs  for  charges  on  each,  but  on  a  part  to  secure  the  whole 
charges.  Comp.  L.,  §  2788.  Thd' statute  moreover  gives  a  special 
remedy  to  enforce  the  lien.  It  also  contemplates,  by  the  section 
just  referred  to,  that  it  is  only  in  the  absence  of  express  contract 
that  a  uniform  rate  is  provided  for. 

These  rights  resemble  in  important  respects  the  rights  of  common 
carriers.  But  the  statute  contains  no  declaration  that  the  companies 
shall  be  so  treated,  and  the  whole  matter  is  left  to  be  determined 
by  legal  analogies. 

When  we  look  at  the  business  done,  it  will  be  found  to  resemble 
in  some  respects  the  business  of  carriage,  and  in  some  respects  it  is 
like  different  business,  while  in  most  things  it  is  peculiar  and  sub- 
ject to  its  own  conditions.  It  has  one  peculiarity  in  which  it  differs 
entirely  from  common  carriage,  which  was  held  by  this  court  in 
FUch  V.  Newberryy  1  Doug.  1,  to  create  no  rights  against  property 
not  voluntarily  intrusted  to  the  carrier.  One  important  part  ol 
the  compensated  business  of  these  companies  includes  the  tempo- 
rary control  of  logs  interfering  with  the  free  running  of  the  body  of 
logs  in  the  stream.     Comp.  L.,  §  2793. 

The  peculiarity,  which  is  most  apparent  is  that  there  is  no  car- 
riage whatever  either  in  vehicles  or  by  application  of  motive  power, 
unless  in  some  emergency.  The  logs  of  various  owners  are  usually, 
as  they  were  in  the  present  case,  set  floating  promiscuously,  and 
only  sorted  and  separated  when  the  run  is  as  to  some  portion  at 
least  substantially  completed.  The  logs  are  floated  down  the  streams 
by  the  force  of  the  current,  sometimes  aided  by  dams  and  flooding, 
and  if  it  were  not  for  the  risk  of  jams,  no  interference  to  any  great 
extent  would  be  needed.  The  chief  work  of  the  companies  when 
running  and  driving  logs  is  to  see  that  they  are  kept  in  the  way  of 
floating  down  stream,  and  not  allowed  to  riccumulate  in  jams  and 
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obetruct  the  floatage.     And  it  is  to  prevent  this  that  the  compnl- 
S017  powers  are  exercised. 

It  is  manifest  that  this  kind  of  service  differs  very  much  from 
the  possession  and  transfer  of  articles  which  are  always  in  custody 
and  which  could  not  be  moved  except  by  the  vehicles  of  the  car- 
rier, Among  the  somewhat  fanciful  reasons  given  for  the  peculiar 
duties  and  responsibilities  of  common  carriers,  we  cannot  always 
determine  how  far  any  of  them  actually  operated  in  shaping  the 
legal  rules.  But  it  is  dangerous  to  run  after  supposed  analogies 
and  extend  peculiar  rules  to  new  cases  substantially  different  from 
the  old.  Courts  have  no  doubt  settled  the  law  of  common  carriers 
as  applying  to  all  classes  of  carriage,  however  free  from  most  of  the 
special  risks  and  temptations  which  were  relied  on  to  uphold  the 
ancient  doctrines.  But  when  it  is  sought  to  extend  the  rules  out* 
side  of  the  canying  business  altogether,  we  should  not  do  this  un- 
less on  very  plain  reasons  of  fitness. 

Taking  heed  to  give  no  excessive  force  to  resemblances,  we  may 
find,  nevertheless,  some  other  duties  which  are  at  least  quite  as 
analogous  as  carriage.  Drovers — or  as  the  common  law  calls  them, 
agisters — perform  functions  not  unlike  those  of  log  drivers.  Their 
animals  move  themselves,  while  logs  are  moved  by  the  stream,  and 
the  beasts  have  a  species  of  intelligence,  while  logs  and  currents 
move  unconsciously.  Yet  the  chief  business  of  the  men  in  charge 
ef  both  is  to  prevent  the  property  from  straying  or  stopping,  and 
to  guide  it  where  it  belongs.  No  one  regards  drovers  as  carriers. 
Ang.  on  Ojut.,  §§  24,  52;  Story  on  Bailm.,  §  443.  The  entire  ab- 
sence of  any  motive  power,  and  the  function  of  guiding  and  reg- 
ulating things  which  move  themselves  or  ai*e  moved  by  some 
independent  force,  make  it  impossible  to  treat  these  classes  of  busi- 
ness as  carriage  in  fact,  and  it  is  difficult  to  see  how,  if  involving  no 
carriage,  there  is  any  propriety  in  calling  them  carriage. 

There  is  always  hardship  and  often  wrong  in  holding  persons 
liable  for  what  they  have  done  their  best  to  avoid.  While  we  are 
bound  to  respect  established  rules,  we  cannot  wisely  extend  them 
beyond  their  reasonable  application.  We  think  the  court  below  de- 
cided correctly  that  the  extreme  liabilities  of  common  carriers  did 
not  apply  to  defendants. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirfnsd. 

The  other  justices  concurred. 


144  MICHIOAN, 


De  Mois  ▼.  BobinaoD. 
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(46  Kich.  M.) 

Oowtrac^ — oral  promim  to  denm. 

An  onl  promiae  to  devise  in  reTocable,  and  as  to  real  estate  Is  yold,  and  the 
oonslderation  paid  may  be  reoovered,  if  the  devise  is  not  made  as  agreed.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintifl  had 
judgment  below. 

Chandler  Richards,  for  plaintifl  in  error. 
E.  R.  AnnahUs  'or  defendant  in  error. 

Mabston,  G.  J.  Harriett  De  Moss,  having  reoeiYed  1900,  offered 
to  give  it  to  the  plaintiff  in  error,  who  was  her  father-in-law,  "  on 
condition  that  he  should  make  his  will  giving  his  property  to  hia 
two  children  (one  of  them  the  husband  of  Harriett)  equally  in  case 
her  husband  survived  her,  and  in  case  she  survived  her  husband 
then  that  plaintiff  in  error  should  will  his  property  equally  to  the 
remaining  son  and  herself."  This  proposition  seemed  to  have  been 
satisfactory,  the  money  was  paid  over  and  a  will  afterward  made 
and  executed,  which  the  testator  offered  to  read  to  Harriett,  but 
she  expressing  confidence  in  the  testator  it  was  not  read.  Harriett 
De  Moss  dying  intestate  Bobinson  was  appoint<ed  administrator  and 
bnngs  this  action  to  recover  back  the  money.  The  will  gave  certain 
of  testator's  property  to  his  wife  and  also  bequeathed  to  her  his 
real  estate  for  and  during  the  term  of  her  natural  life,  and  subject 
to  this  life  estate  the  real  estate  was  bequeathed  in  accordance  with 
the  oral  agreement  with  Harriett  De  Moss. 

The  administrator  recovered  in  the  court  below,  and  we  find  no 
error  in  the  record.  The  payment  was  made  without  consideration. 
The  oral  agreement  related,  in  part  at  least,  to  real  estate,  and  no 
valid  agreement  was  made  binding  upon  the  plaintiff  in  error.  The 
will  he  made  was  not  in  accordance  with  the  oral  agreement,  and 
even  if  it  had  been  there  was  nothing  to  prevent  his  revoking  the 
same,  or  selling  or  incumbering  the  same  during  his  life-time  Under 

*8ee  Tanhir  v.  MitclieU  (87  Penn.  St  518),  80  Am.  Rep.  888.  In  Howard  v.  Broiiwr,  ST 
Ohio  St.  40S,  it  ifl  held  that  an  attemative  oral  promlae  to  oompenaate  a  partr  bj  wlB 
either  in  land  or  money  Is  toUL 
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iQch  ciicumstanoes  the  administrator  was  entitled  to  recover,  and 
the  judgment  most  be  affirmed  with  costs. 

Judgment  accordingly. 

Oraybs  and  Campbbll,  JJ.,  concurred.  Cooley^  J.,  dissenting, 
ttid :  The  question  is  whether  this  will  is  a  sufficient  considera- 
tion for  the  money  defendant  received.  This,  it  seems  to  me,  must 
depend  upon  whether  the  will  complies  with  the  understanding 
nnder  which  it  was  made.  There  is  nothing  in  the  nature  of  the 
set  to  be  done  that  precludes  a  party  from  bargaining  for  a  benefit 
to  be  received  by  will,  and  promises  to  reward  services  in  that  way 
have  been  frequently  considered  and  held  valid.  The  cases  of 
Finion  y.  BinbhrSy  Burr.  1^78  ;  Jacobson  v.  Le  Orangey  3  Johns. 
199 ;  Pattereon  v.  PaitersoUy  13  id.  j379 ;  Meriin  y.  Wright y  13 
Wend.  460 ;  Baton  y.  Benton,  2  Hill,  576 ;  Baylies  v.  Prictur^e 
BetaiCy  24  Wis.  651;  Jileon  y.  Oilberty  26  id.  637;  8.  c,  7  Am.  Rep. 
100;  Little  y.  Daween,  4  DalL  111 ;  Snyder  v.  Caetor,  4  Y^tes,  353, 
and  Sward  y.  Keith,  31  Mich.  247,  either  affirm  or  recognize  this  prin- 
ciple, and  in  Faxton  y.  FaxoUy^^  id.  159,  it  is  said  that  such  a  promise 
does  not  differ  in  its  essentials  from  any  other.  Where  it  rests  in  parol 
its  performance  could  not  be  enforced  in  equity  if  lands  were  to  be 
devised  {Harder  y.  Harder,  2  Sandf.  Gh.  17  ;  Oould  v.  Manefield, 
103  Mass.  408),  unless  under  such  circumstances  as  would  justify 
the  enforcement  of  a  parol  contract  for  the  conveyance  of  lands 
(McClure  y.  McGlure,  1  Penn.  St  374);  but  if  the  contract  is  not 
within  the  statute  of  frauds,  equity  may  compel  those  on 
whom  the  legal  title  has  deyolved  to  convey  lands  in  fulfillment  of 
the  promise  to  giye  them  by  wilL  Randall  y.  Willie,  5  Ves.  262 ; 
FMeeque  y.  Hennah,  19  id.  67 ;  Brtnker  y.  Brinker,  7  Penn.  St. 
53  ;  Logan  y.  McOinnis,  12  id.  32 ;  Mundorff  v.  Kilhourn,  4  Md. 
459. 

In  this  case  the  contract  was  not  in  writing,  and  it  contemplated 
that  lands  should  be  devised*  It  was  not  of  its  own  force  therefore 
t  valid  contract  But  it  was  fully  performed  on  the  part  of  the 
intestate,  and  if  the  will  which  was  made  by  defendant  wiis  in 
ioooidance  with  the  understanding,  it  was  fully  performed  by  him 
ibo.  The  intestate  continued  to  reside  with  defendant  up  to  the 
time  of  her  death,  and  had  defendant  deceased  first,  she  would 
have  had  the  benefit  of  the  proyisions  made  on  her  behalf  by  the 
▼ill.  This  performance  on  both  sides  relieyes  the  case  of  any  ques 
tion  that  might  otherwise  arise  under  the  statute  of  frauds. 
V0L.XLI  — 19 
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Orhtevdsv  t.  Fukb. 
dSMioii.  mi 

A  goftmntf  to  pAj  for  goods  to  be  sold  «*  from  time  to  time,"  not  ezeeedln^  » 
specified  sam,  continaes  nntil  the  amount  nnpald  reaches  that  limit,  althongk 
the  aggregate  of  parehases  maj  exceed  it. 

When  a  gaarantj,  absolate  in  form,  walTos  notice  of  times  or  amounts  of 
sales,  the  guarantor  Is  not  entitled  to  notice  of  acoeptanoei* 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

S.  E.  Bngle,  forphuntiff  in  error. 

Levi  T.  Griffin  (Oriffln,  Dtckimon,   Tkurier  dt  Hoimer)^  tor 

defendant  in  error. 

OooLET,  J.  In  this  case  the  defendants  in  error,  plaintiffs  in 
the  court  below,  haye  recovered  on  a  guaranty  by  the  plaintiff  in 
error  of  purchases  of  merchandise  by  one  Mrs.  Goe.  Two  questiona 
are  made  in  the  case  —  First,  whether  the  guaranty  was  a  continuous 
one ;  and  second^  whether  the  guarantor  was  entitled  to  notice  of 
acceptance. 

The  plaintiffs  below  were  merchants  doing  business  in  Chicaga 
Mrs.  Coe,  who  had  dealt  with  them  before,  was  not  in  good  credit, 
and  they  declined  to  sell  to  her  on  time  without  security.  She  pro- 
posed Crittenden,  who  resided  in  this  State,  as  guarantor,  and  they 
thereupon  wrote  and  transmitted  to  him  a  paper  in  the  following 
words : 

"  Ghioaoo,  May  5, 1877. 

^  In  consideration  that  D.  B.  Fiske  &  Co.  of  Chicago,  Illinois,  will 
and  do  sell  to  Mrs.  0.  S.  Goe,  Tpsilanti,  Michigan,  upon  credit, 
bills  of  goods  from  time  to  time  as  she  may  order,  I,  the  undersigned, 
do  hereby  guaranty  to  the  said  D.  B.  Fiske  &  Go.  prompt  payment 
of  all  such  bills  at  their  maturity,  the  same  being  four  months  from 
the  date  of  purchase  or  order,  hereby  waiving  any  and  all  notice  of 
times  or  amounts  of  sales,   or  of  defaults  or  delays  in  payment 


^ Soo  l%omp9on  t.  Gfooer  (78 Ky.  IflS).  8D  Am.  Sep.  Sn.  and  note,  SU. 
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therefor^  the  amount  guaranteed  not  to  exceed  the  sum  of 

at  an  J  one  time/' 

Crittenden  receiyed  this  paper,  struck  out  the  words  *'  at  any 
one  time/'  filled  the  blank  with  two  hundred  dollars,  signed  and 
returned  it  to  the  plaintiffs.  In  reliance  upon  it  the  plaintiffs  sold 
Mrs.  Coe  goods  from  time  to  time  from  May  10,  1877,  to  July  24, 
1878.  At  this  last  date  she  was  owing  them  1242.93.  Her  total 
purchases  had  exceeded  1800,  and  had  been  reduced  by  payment 
and  other  allowances  to  the  sum  named.  No  notice  of  the  accept- 
ance of  the  guaranty  was  given  by  the  plaintiffs  to  Crittenden  until 
after  the  dealings  with  Mrs.  Coe  had  ceased. 

I.  Crittenden  insists  that  this  guaranty  had  fully  performed  its 
office  when  goods  to  the  amount  of  two  hundred  dollars  had  been 
sold  to  Mrs.  Coe  in  reliance  upon  it,  and  it  was  not  continuous 
thereafter.  If  he  is  right  in  this,  he  was  wholly  discharged  when 
the  purchases  first  made  to  the  amount  of  two  hundred  dollars  had 
been  paid  for.  But  we  do  not  agree  in  this  construction.  He  agreed 
to  guaranty  the  biUs  purchased  from  '^  time  to  time "  on  four 
months'  credit ;  and  plainly  contemplated  that  the  payments  as  well 
as  purchases  would  be  continuous,  leaving  him  still  liable  m  a 
guaranteed  amount  not  to  exceed  two  hundred  dollars.  The  case 
is  not  unlike  Mason  v.  Friichard,  12  East,  227,  in  which  the 
guaranty  was ''for  any  goods  he  hath  or  may  supply  my  brother 
W.  P.  with,  to  the  amount  of  100/.,"  and  in  which  ''  all  the  court 
vere  of  opinion  with  the  plaintiff  that  this  was  a  continuing  or 
standing  guaranty  to  the  amount  of  1007.  which  might  at  any  time 
become  due  for  goods  supplied  until  the  credit  was  recalled."  The 
cases  of  Hargreace  v.  Smee,  6  Bing.  244 ;  Douglass  v.  Reynolds^  7 
Pet.  113  ;  Bent  v.  HarisJiorn,  1  Mete.  24  ;  flo/cAv.  Hobbs,  12  Gray, 
447 ;  Mdendy  v.  Cayen,  120  Mass.  222  ;  Oaies  v.  McKeSy  13  N.  Y. 
232 ;  Rindge  v.  Judson,  24  id.  64,  and  Gh^anl  v.  Ridsdale,  2  Har. 
ft  J.  186,  support  the  same  view,  and  some  of  them  in  their  facts 
bear  dose  resemblance  to  the  case  before  us.  If  the  guaranty  had 
eridently  contemplated  a  single  transaction,  it  would  have  been 
different.  Anderson  v.  Bhikely,  2  W.  &  S,  237  ;  Boyce  v.  Ewart, 
1  Rice  (8.  C.)  126 ;  Hotc/ikisSY.  Barnes,  34  Conn.  27  ;  Congdon  v. 
Bead,  7  B.  I.  676  ;  Strong  v.  Lyon,  63  N.  Y.  172 ;  Bosion,  etc,  Co. 
V.  Moors,  119  Mass.  435  ;  Reedy.  Fish,  59  Me.  358. 

The  defendant  relied  very  much  upon  the  fact  that  the  words  '^  at 
any  one  time  "  were  struck  out  by  him,  as  showing  clearly  that  he 
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only  meant  to  be  liable  for  purchases  aggregating  two  hundred 
dollars.  But  these  words  as  they  stood  might  have  made  the  defend- 
ant liable  for  purchases  in  excess  of  two  hundred  dollars  if  they 
had  been  made  at  different  times  ;  and  the  inference  from  theii 
being  stricken  out  is  only  this  :  that  defendant  declined  to  accept 
responsibility  exceeding  two  hundred  dollars ;  not  that  he  intended 
to  limit  the  guaranty  to  the  first  purchases  aggregating  that  sum. 

II.  We  do  not  think  defendant  was  entitled  to  notice  of  accept- 
ance. The  guaranty  was  absolute  in  its  terms,  but  neither  party  was 
bound  by  it  until  it  had  been  acted  upon.  The  acceptance  by  the 
plaintifb  consisted  in  their  making  sales  in  reliance  upon  it ;  until 
that  had  been  done  defendant  was  at  liberty  to  withdraw  the 
guaranty,  and  plaintifliB  were  at  liberty  to  decline  to  deliver  goods 
upon  it  even  if  they  had  verbally  promised  to  do  so.  When  there- 
fore defendant  in  a  guaranty  absolute  in  form  waives  **  any  and  all 
notice  of  times  or  amounts  of  sales,"  it  is  evident  he  does  not  ex- 
pect notice  of  acceptance. 

The  judgment  must  be  aflSrmed  with  oosts. 

JudgmmU  affirmmL 
The  other  justices  concurred. 


P&B8IOK  y.  Yomro. 

(46  Mich.  lOB.) 

Xttoatectarera  oontrmcted  with  lamber  dealers  to  convert  certain  standing  tim- 
ber Into  sliinglee  and  siding.  A  logger  contracted  with  the  manafketurens 
to  cat  and  haal  the  timber.  Sabeeqaentlj  the  dtalen  orally  promised  thm 
logger  to  pay  him  on  orders  from  the  mannfaotnrere.  Several  payments 
were  so  made,  and  then  payment  being  refused,  this  action  was  bxooght  Is 
enforce  It.    IfM,  not  maintainable.* 

ASSUMPSIT.     The  opinion  states  the  ease.    The  plaintiF  had 
judgment  below. 

Smith  dt  SessionSy  for  plaintiflF  in  error. 
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Elkwarth  d  Sapp,  for  defendant  in  error. 

« 

Gravis,  J.  July  6,  1878,  Preston  &  Merfiam  entered  into  a 
written  contract  with  John  A.  Taft  and  Amasa  Wilder  by  which 
the  ]atter  agreed  to  place  a  shingle  and  siding  mill  on  certain  prem- 
ises specified,  and  convert  the  pine  timber  thereon  into  shingles  and 
short  siding,  for  which  said  Taft  &  Wilder  were  to  have  three- 
foorths  of  said  shingles  and  two-thirds  of  the  siding.  It  was  also 
agreed  that  Preston  &  Merriam  should  have  the  right  of  selling 
Taft  &  Wilder's  share  of  the  shingles  at  market  price  in  lots  not  to 
exceed  two  and  one-half  millions  at  a  time,  except  one-tenth  to  be 
deliverable  to  Hayes  &  Webber  as  fast  as  cut,  and  that  five  cents  per 
thousand  should  be  allowed  and  paid  for  this  service. 

The  contract  further  provided  that  whenever  Taft  &  Wilder 
should  deliver  at  the  railroad  two  hundred  and  fifty  thousand 
shingles,  I^reston  &  Merriam  should  advance  to  them  two  dollars 
per  thousand  on  stars  and  one  dollar  per  thousand  on  No.  1. 

The  arrangement  was  to  continue  for  two  yeai*s  from  October  10, 
1878,  unless  in  consequence  of  some  default  on  the  part  of  Taft  ft 
Wilder,  Preston  &  Merriam  should  elect  to  terminate  it  sooner.  It 
is  needless  to  refer  to  the  other  stipulations. 

Taft  ft  Wilder  erected  the  mill,  and  then  bargained  with  Toung 
to  take  the  timber  standing,  cut  and  haul  it  to  the  mill,  and  place 
it  on  the  roll- way  for  thirty-five  cents  per  thousand.  Toung  con- 
sequently became  a  sub-contractor  under  Taft  ft  Wilder  for  part  of 
the  service  they  had  agreed  to  render.  The  transactions  were  not 
dependent  but  in  contemplation  of  law  entirely  distinct.  The 
duties  and  obligations  pertaining  to  each  were  exclusive  of  the  duties 
and  obligations  of  the  others.  The  parties  to  one  could  hold  each 
other  to  payment  and  performance  without  regard  to  the  other,  and 
neither  contract  could  be  impaired  except  by  its  own  parties.  AB 
this  may  be  supposed  to  have  been  weU  understood  by  the  plaintifl! 
and  defendants. 

Young  went  on  under  his  contract  with  Taft  ft  Wilder  until 
into  February,  at  which  time  he  had  about  3,800  logs  in  the  mill 
yard.  He  had  run  up  a  debt  to  Merriam  for  feed  and  Taft  ft 
Wilder  were  owing  him  a  larger  sum.  He  complained  of  being 
nnable  to  obtain  payment,  and  proceeded  to  caU  on  Preston  ft  Mer 
liam  in  order  to  effect  some  arrangement,  and  this  action  depends 
on  the  transaction  which  then  occurred.    The  interview  was  at 
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Edmore.  Taft  &  Wilder  were  neither  present  nor  concurred  in 
it.  Preston  &  Merriam  were  both  present,  and  Preston's  son  was 
also  by.  They  agree  as  to  what  the  arrangement  was,  bat  contradict 
Young.  There  was  no  writing.  As  the  case  is  presented  it  is  neces- 
sary  to  confine  attention  to  Young's  version. 

He  testifies  that  he  told  Preston  &  Merriam  he  could  stock  the 
mill  no  longer  unless  they  paid  him  ;  that  he  could  not  work  with- 
out money  ;  that  he  claimed  the  logs  as  his  until  paid  his  thirty- 
fiye  cents  per  thousand,  and  that  if  they  did  not  pay  him,  he 
would  take  the  logs  to  another  mill,  to  get  something  oat 
of  them,  that  he  asked  if  they  could  not  pay  him  something  on  the 
amount  already  due  him  from  Taft  &  Wilder ;  that  Merriam  then 
agreed  to  credit  him  on  his  individual  account  for  the  accrued  indebt- 
edness, and  Preston  agreed,  that  if  he  would  go  on  and  stock  the 
mill  for  them,  they  would  pay  him  the  money  on  each  lot  of  371,0OO 
ahingles,  provided  he  brought  orders  from  Taft  &  Wilder ;  that  with 
this  understanding  he  went  on,  and  thereafter  obtained  orders  from. 
Taft  &  Wilder  on  Preston  &  Merriam,  and  the  latter  continued  to 
cash  them  until  July ;  that  he  then  went  to  see  them  to  make  a 
final  settlement,  and  "they  claimed  another  bargain"  and  refused 
to  pay  the  residue  of  his  demand.  He  also  testifies  that  he  had 
nothing  to  do  with  Taft  &  Wilder  ;  that  he  did  not  work  for  them 
and  was  not  to  look  to  them  for  his  pay. 

This  is  nothing  more  than  an  explanation  of  what  his  purpose 
was  and  an  expression  of  his  own  idea  of  the  nature  and  effect  of 
the  transaction.  It  cannot  control  the  legal  operation  of  the  un- 
doubted facts.  The  orders  were  all  drawn  with  direct  reference  to 
the  liability  of  Preston  &  Merriam  to  Taft  &  Wilder  under  their 
written  contract,  and  they  all  plainly  and  positively  recognized  that 
that  contract  continued  pending  and  operative  in  favor  of  Taft  & 
Wilder  against  Preston  &  Merriam,  and  their  purport  plainly  nega- 
tived the  idea  of  their  being  instruments  to  carry  out  a  new  original 
agreement  between  Young  and  plaintiffs  in  error  for  stocking  the 
mill.  No  ordering  by  Taft  &  Wilder  of  the  kind  thus  made  use  of 
and  acted  on  by  Young  and  plaintiffs  in  error  would  have  been  neces- 
sary or  appropriate  in  respect  to  a  distinct  original  agreement  to 
which  Taft  &  Wilder  were  not  parties.  These  orders  are  of  great 
force  as  evidence  of  the  actual  construction  which  the  parties 
themselves  put  on  the  transaction.  It  was  only  through  thorn  that 
Young  obtained  the  money  from  plaintiffs  in  error  under  the  arrange- 
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ment  at  Edmore,  and  it  was  ou  them  alone  as  requests  of  Taf t  ft 
Wilder,  to  pay,  and  as  vouched  against  Taft  &  Wilder  that  the 
plaintiffs  in  error  made  payment  Preston  &  Merriam  were  not 
diflchargod  from  their  liability  to  Taft  &  Wilder,  and  the  extent  of 
their  undertaking  to  Young  was  to  pay  him  whenever  by  so  doing 
the  payment  would  apply  on  their  liabUity  to  Taft  &  Wilder.  They 
did  not  mean  to  be  liable  twice  over  for  the  same  thing  :  once  to 
Taft  ft  Wilder  and  again  to  Young,  and  they  took  pains  to  avoid 
it  Their  agreement  with  Young  was  not  an  original  one ;  but 
merely  an  undertaking  to  pay  on  the  debt  or  obligation  of  Taft  ft 
Wilder  as  the  latter  should  order,  and  hence  it  contemplated  a 
novation  in  just  so  far  as  it  should  be  actually  carried  out  In  short, 
the  essential  feature  of  the  arrangement  was  that  Taft  ft  Wilder, 
were  to  be  Young's  debtors,  and  hence  in  a  situation  in  which  it 
would  be  practicable  and  appropriate  for  them  to  order  the  plaintiffs 
in  error  as  their  debtors  to  make  payment  to  him. 

Taking  Young's  testimony  in  connection  with  the  orders  which 
are  not  questioned,  it  makes  a  case  which  admits  of  only  one 
construction.  The  promise  relied  on  is  within  the  statute  of  frauds, 
and  not  enforceable  for  want  of  writing.  Gomp.  L.,  §  4698,  subd.  2. 
It  was  an  undertaking  to  pay  for  Taft  ft  Wilder.  The  version  given 
by  the  defendants  of  the  transaction  at  Edmore  most  manifestly 
entitled  them  to  a  verdict  if  believed.  The  court  however  refused 
a  request  to  that  effect,  and  submitted  the  case  under  instructions 
which  authorized  the  verdict  in  Young's  favor. 

The  judgment  should  be  reversed  with  costs  and  a  new  trial 
granted. 

The  other  justices  concurred. 


Kellogo  v.  Loyblt. 

(46  Mich.  181.) 

Mortgage — ehoM — on  pregnant  mare, 

A  pnrehaae  mopey  mortji^age  on  a  pregnant  mare  ooTera  the  oolt  nnless  it  Is 

weaned  before  the  maturitj  of  the  mortgage.  * 

TRESPASS  on  the  case.     The  opinion  states  the  case.      The  de- 
fendant had  judgment  below. 

•SaaSawyarr.  GerrUh(lOUb,W^» Am.  Ro^va, 
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McBride  dk  Fraser^  for  plaintiff  in  error. 
McKercher  A  Bush,  for  defendant  in  error. 

GRAYESy  J.  The  circnmfitances  of  this  controyersy  are  as  fol- 
lows :  In  October^  1878^  the  defendant^  Lovely,  sold  the  plaintiff 
Kellogg,  on  ci-edit,  a  mare,  buggy  and  harness  for  the  agreed  price 
of  $250,  and  the  plaintiff  gave  his  note  together  with  a  mortgage 
on  the  property  for  the  entire  sum. 

The  mare  was  with  foal,  and  about  the  first  of  June  following  she 
dropped  the  colt.  On  the  first  of  July  the  mortgage  became  due, 
and  Kellogg  failing  to  pay.  Lovely  proceeded  to  take  the  property. 
There  was  no  dispute  about  his  right  to  take  the  mare,  buggy  and 
harness,  but  the  parties  appear  to  have  differed  about  the  colt. 
Lovely  maintained  that  the  mortgage  applied  to  it  and  gave  him 
the  same  right  to  the  colt  that  it  did  to  the  mare,  but  Kellogg  con- 
tested this  claim  and  contended  that  the  colt  being  the  offispring  of 
the  mare  was  his  property,  and  not  having  been  bom  when  the 
mare  was  purchased,  the  mortgage  given  was  not  subject  to  the 
mortgage. 

The  colt  had  not  been  weaned  and  was  running  with  the  mare, 
and  when  Lovely  drove  her  off  the  colt  followed.  Lovely  soon 
afterward  proceeded  to  sell  the  whole  property,  the  colt  included, 
under  the  mortgage,  and  we  gather  from  the  case  that  it  was  bought 
in  by  him  through  an  agent.  The  whole  sum  for  which  the  prop- 
erty was  struck  off  was  $176,  and  shortly  afterward  Kellogg  paid 
the  remainder  of  the  debt.  He  then  instituted  replevin  against 
Lovely,  before  a  justice  of  the  peace,  to  obtain  the  colt,  and  it  was 
seized  on  the  writ  and  delivered  into  his  possession.  The  justice 
entered  a  nonsuit  against  him,  and  Lovely  waiving  return  of  the 
colt,  the  value  was  assessed  at  $55,  for  which  Lovely  took  judgment. 
An  appeal  was  made  and  the  Oircuit  Court  reduced  the  assessment 
to  $30  and  awarded  Kellogg  $78  costs,  and  extinguished  the  former 
by  applying  an  equal  amount  of  the  latter  by  way  of  set-off.  There- 
upon Kellogg  sold  the  colt  and  brought  this  action  of  trespass, 
counting  on  the  transaction  when  Lovely  took  the  mare  on  the 
mortgage.  The  justice  gave  judgment  in  Kellogg's  favor  for  the 
value  of  the  colt,  and  Lovely  appealed.  The  Oircuit  judge  ruled 
that  there  was  no  evidence  of  trespass  and  ordered  a  verdict  for 
Lovely.     It  is  not  oertain  that  the  Oircuit  judge  was  correct  in  the 
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leaaon  on  which  he  proceeded.     But  whether  he  was  so  or  not  is 
unimportant  unless  the  result  was  wrong. 

The  fundamental  question  in  the  case  relates  to  the  effect,  on  the 
legal  ownership  of  the  colt,  of  the  sale  of  the  mare  to  Kellogg  and 
the  mortgage  back. 

In  respect  to  tame  and  domestic  animals  the  general  rule  is  well 
imderstoody  that  ''  the  brood  belongs  to  the  owner  of  the  dam  or 
mother  "  (2  BL  Com.  390),  but  there  are  many  cases  in  which  the 
rule  is  qualified  in  its  application.  It  has  been  held  and  may  be 
trae  in  special  cases  that  where  the  female  is  hired  for  a  time  limi- 
ted and  has  increase  during  the  term,  the  hirer  will  be  entitled  to 
it  and  not  the  general  owner.  2  Kent  Oom.  361;  Edw.  on  Bailm., 
§  403;  Putnam  y.  Wyhy,  8  Johns.  432  (5  Am.  Dec.  346);  Concklin 
T.  Havens,  12  id.  314;  Hanson  v.  Jfittett,  55  Me.  184 ;  Stewart  v. 
BaB,  33  Mo.  154.  And  so  too  it  was  decided  in  LinnendoU  v. 
nrkune,  that  a  foal  obtained  under  an  agreement  by  which  the 
owner  of  the  mare  arranged  with  another  person  that  if  he  would 
put  her  to  horse  and  pay  the  expense  he  should  have  the  foal,  be- 
came the  property  of  such  person.     14  Johns.  222. 

It  is  also  laid  down  by  Judge  Stoby  that  where  a  thing  is  pledged 
its  natural  increase  as  accessory  is  also  pledged,  and  he  gives  by  way 
of  iDustration  the  case  where  a  flock  of  sheep  are  pledged,  and  ob- 
serres  that  the  young  afterward  bom  are  also  pledged.  Bailments, 
§  2d2;  and  see  Domat,  part  1,  book  3,  tit.  1,  §  1,  art.  7;  Kaufm. 
ICackeldey,  book  1,  §  267.  In  Iowa  and  Kentucky,  and  probably 
in  other  States,  it  has  been  decided  that  the  young  of  animals  under 
mortgage  are  subject  to  the  mortgage  {Forman  v.  Proctor,9  B.  Monr. 
124;  I%orpe  y.  Cawles,  55  Iowa»  408);  and  no  cases  to  the  contrary 
have  been  discovered.  Perhaps  these  last  decisbns  may  have  origi- 
nated in  the  doctrine  that  the  mortgagee  of  chattels  is  the  legal 
owner;  and  the  courts  may  have  considered  that  in  holding  the 
young  of  mortgaged  aninuJs  to  be  subject  to  the  mortgage,  the} 
vere  only  applying  the  general  rule  which  assigns  the  increase  to 
ttie  owner  of  the  mother.  But  it  is  useless  to  speculate  on  the  sub- 
ject. The  case  before  the  court  belongs  to  a  peculiar  and  excep- 
tional class,  and  it  may  be  disposed  of  without  bringing  into  question 
the  general  doctrine.  As  previously  stated,  the  mare  was  carrying 
her  oolt  when  Lovely  sold  her,  and  the  plaintiff,  not  paying  any 
thing  whatever,  gave  back  at  the  same  moment  a  chattel  mortgage 
bx  tihe  entire  price.  There  was  no  interval  of  time  between  the 
VouXM  — 90 
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8ale  and  mortgage.  Each  took  effect  at  the  same  instant.  The 
whole  was  substantially  one  transaction.  Now  it  is  a  rule  of  natural 
justice  that  one  who  has  gotten  the  property  of  another  ought  not, 
as  between  them,  to  be  allowed  to  keep  any  part  of  its  present  nat« 
nral  incidents  or  accessories  without  payment,  and  that  the  party 
entitled  should  have  the  right  to  regard  the  whole  as  being  subject 
to  his  claim.  The  one  ought  not  to  suffer  loss,  nor  the  other  effect 
a  gain,  through  a  mere  shuffle,  and  whatever  fairly  belongs  to  the 
thing  in  question,  as  the  young  the  dam  is  carrying  belonga  to  her, 
ought  to  be  as  fully  bound  as  the  thing  itself*  unless  indeed  there 
are  circumstances  which  imply  a  different  intention. 

It  is  not  unreasonable  to  construe  the  acts  of  these  parties  by 
these  principles  and  to  consider  that  when  Lovely  sold  the  mare 
without  receiving  any  thing  down,  and  Kellogg  gave  back  the 
mortgage  for  the  whole  purchase  price  to  be  due  before  the  colt, 
according  to  the  ordinary  course  of  things,  would  be  old  enough  to 
be  separated  &om  the  mare,  it  operated  as  well  to  hold  the  colt  as 
to  hold  the  mare  herself.  The  intendment  is  a  fair  and  just  one 
that  the  security  was  to  be  so  far  beneficial  to  Lovely  as  to  preserve 
to  him  the  right  to  claim  at  the  maturity  of  the  mortgage  the  same 
property  he  would  have  had  in  case  he  had  made  no  sale.  Accord- 
ing to  this  view  there  was  the  same  right  to  the  colt' as  to  the  mare, 
and  the  act  of  seizure  sued  for  was  not  a  trespass. 

The  result  ordered  by  the  Oireuit  judge  was  therefore  correct^ 
and  the  judgment  must  be  affirmed  with  oosts. 

Judgment  affirmed. 

The  other  justices  concurred. 


Db  Mat  y.  Bobbbib. 

(4AMlch.l6(U 

Tteapdm  an  the  eoie —  intruaion  at 


Wbciro  a  phjBician  takes  an  unprofAMlonal  unmarried  man  wHh  him  to  attend 
a  cane  of  oonflnemeut,  and  no  real  neceeinlty  exists  for  the  latter'o  anaistanoe 
or  presence,  both  are  liable  in  damages  to  the  woman,  alUiou^h  she  sappoeed 
at  the  time  that  the  Intruder  was  a  medical  maa«  and  therefore  sobmlttad 
without  objection  to  hla  presence. 
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CASS.    The  opinion  states  the  facts.     The  phiintiff  had  judg. 
ment  below. 

ff.  d  H.  E.  Walbridge,  for  plaintifb  in  error. 

/.  ff.  Kimbatt  and  J.  K.  WrigJU,  for  defendants  in  error. 

Mabstov,  C.  J.  The  declaration  in  this  case  in  the  first  count 
sets  forth  that  the  plaintiff  was^  at  a  time  and  place  named,  a  poor 
married  woman,  and  being  confined  in  childbed  and  a  stranger, 
employed  in  a  professional  capacity  defendant  De  May  who  was  a 
physician ;  that  defendant  visited  the  plaintiff  as  such,  and  against 
her  desire  and  intending  to  deceive  her  wrongfully,  etc.,  introduced 
snd  caused  to  be  present  at  the  house  and  lying-in  room  of  the 
plaintiff  and  while  she  was  in  the  pains  of  parturition  che  defendant 
Scattergood,  who  intruded  upon  the  privacy  of  the  plaintiff,  in* 
decently,  wrongfully  and  unlawfully  laid  hands  upon  and  assaulted 
her,  the  said  Scattergood,  which  was  well  known  to  defendant  Do 
May,  being  a  young  unmarried  man,  a  stranger  to  the  plaintiff  and 
utterly  ignorant  of  the  practice  of  medicine,  while  the  plaintiff 
believed  that  he  was  an  assistant  physician,  a  competent  and  proper 
person  to  be  present  and  to  aid  her  in  her  extremity. 

The  second  and  third  counts  while  differing  in  form  set  forth  a 
amilar  cause  of  action. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove  the 
allegations  of  the  declaration.  On  the  part  of  the  defendants  evi- 
dence was  given  tending  to  prove  that  Scattergood  very  reluctantly 
accompanied  Dr.  De  May  at  the  urgent  request  of  the  latter ;  that 
the  night  was  a  dark  and  stormy  one,  the  roads  over  which  they  had 
te  travel  in  getting  to  the  house  of  the  plaintiff  were  so  bad  that  a 
horse  could  not  be  ridden  or  driven  over  them  ;  that  the  doctor  was 
sick  and  very  much  fatigued  from  overwork,  and  therefore  asked 
the  defendant  Scattergood  to  accompany  and  assist  him  in  carrying 
a  lantern,  umbrella  and  certain  articles  deemeil  necessary  upon  such 
occasions ;  that  upon  arriving  at  the  house  of  the  plaintiff  the  doctor 
knocked,  and  when  the  door  was  opened  by  the  husband  of  the 
plaintiff  De  May  said  to  him,  '^  that  I  had  fetched  a  friend  along  to 
help  carry  my  things  ;"  he,  plaintiff's  husband  said  ''  all  right,"  and 
seemed  to  be  perfectly  satisfied.  They  were  bidden  to  enter,  treated 
kindly,  and  no  objection  whatever  made  to  the  presence  of  defendant 
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Scatteigood.  That  while  there  Scattergood^  at  Dr.  De  May's  re- 
quest took  hold  of  plaintiff's  hand  and  held  her  daring  a  paroxysm 
of  pain,  and  that  both  of  the  defendants  in  all  respects  throughout 
acted  in  a  proper  and  becoming  manner,  actuated  by  a  sense  of  duty 
and  kindness. 

Some  preliminary  questions  were  raised  during  the  progress  of 
the  trial  which  may  first  be  considered. 

The  plaintiff  when  examined  as  a  witness  was  asked,  what  idea 
she  entertained  in  reference  to  Scattergood's  character  and  right  to 
be  in  the  house  during  the  time  he  was  there,  and  answered  that 
she  thought  he  was  a  student  or  a  physician.  To  this  there  could 
be  no  legal  objection.  It  was  not  only  important  to  know  the 
character  in  which  Scattergood  went  there,  but  to  learn  what 
knowledge  the  plaintiff  had  upon  the  subject.  It  was  not  claimed 
that  the  plaintiff  or  her  husband,  who  were  strangers  in  that  vicinity, 
had  ever  met  Scattergood  before  this  time  or  had  any  knowledge  or 
information  concerning  him  beyond  what  they  obtained  on  that 
evening,  and  it  was  claimed  by  the  defendant  that  both  the  plaintiff 
and  her  husband  must  have  known,  from  certain  ambiguous  ex- 
pressions used,  that  he  was  not  a  physician. 

We  are  of  opinion  that  the  plaintiff  and  her  husband  had  a  right 
to  presume  that  a  practicing  physician  would  not,  upon  an  occasion 
of  that  character,  take  with  him,  and  introduce  into  the  house,  a 
young  man  in  no  way,  either  by  education  or  otherwise,  connected 
with  the  medical  profession  ;  and  that  something  more  dear  and 
certain  as  to  his  non-professional  character  would  be  required  to 
put  the  plaintiff  and  her  husband  upon  their  guard,  or  remove  such 
presumption,  that  the  remark  made  by  De  May  that  he  had  brought 
a  friend  along  to  help  carry  his  things.  The  plaintiff  was  not  bound 
however  to  rest  her  case  upon  this  presumption,  however  strong  it 
might  be  considered,  but  had  a  right  to  prove  what  she  supposed 
was  the  fact,  and  this  she  could  do  by  showing  any  thing  said  at  the 
time  having  such  a  tendency,  or  in  the  absence  thereof  what  she 
actually  believed  to  be  the  fact. 

[Minor  matter  omitted.] 

It  yet  remains  to  consider  the  principal  questions  raised  in  the 
case.  They  relate  to  the  sufficiency  of  the  declaration,  to  which 
the  general  issue  was  pleaded,  and  farther  that  admitting  the  facts 
to  be  true  as  claimed  by  the  plaintiff,  she  was  not  entitled  to  recover. 
We  need  not  consider  the  question  as  to  what  the  effect  would  bo 


n 


JUNE  TERM,  1881.  157 


De  May  ▼.  Roberto. 


Iiad  the  jaiy  found  that  the  plaintifiE  knew  the  non-professional 
ehancterof  the  defendant  Scattergood^  and  made  no  objection  or 
eoDsented  to  his  remaining  in  the  house  or  rendering  such  assistance 
is  was  demanded.  Upon  this  branch  of  the  case  the  court  charged 
the  defendants  would  be  justified  in  doing  what  they  did,  if  the 
plaintiff  or  her  huaband  consented  to  Scattergood  being  there,  with 
a  full  understanding  of,  or  with  good  reason  to  believe  or  know  of 
the  character  in  which  he  was  there.  This  certainly  was  placing 
the  matter  in  a  sufficiently  favorable  position  for  the  defendants. 

A  &w  facts  which  were  undisputed  may  assist  in  more  clearly 
presenting  the  remaining  question.  Upon  the  morning  of  January 
3,  Dr.  De  May  was  called  to  visit  the  plaintiff  professionally,  which 
he  did  at  her  house.  This  house  is  fourteen  by  sixteen  feet.  A 
partition  ran  partly  across  one  end  thus  forming  a  place  for  a  bed 
or  bedroom,  but  ^ere  was  no  door  to  this  bedroom.  Next  to  this 
so-called  bedroom,  and  between  the  partition  and  side  of  the  house, 
there  was  what  is  known  and  designated  as  a  bed  sink ;  here  there 
was  a  bed  with  a  curtain  in  front  of  it,  and  it  was  in  this  bed  the 
doctor  found  Mrs.  Boberts  when  he  made  his  first  visit.  On  their 
way  to  the  house  that  night  De  May  told  Scattergood,  who  knew 
that  the  plaintiff  was  about  to  be  confined,  ''  how  the  house  was  ; 
that  she  was  in  the  bed  sink  back,  and  there  was  a  curtain  in  front 
of  her,  aiid  told  him  he  need  not  see  her  at  all. ''  When  the  defend* 
ants  got  to  the  house  they  found  Mrs.  Boberts  ''had  moved  from 
the  bed  sink  and  was  lying  on  the  lounge  near  the  stove." 

I  now  quote  farther  from  the  testimony  of  Dr.  De  May  as  to 
what  took  place  : 

^*  I  made  an  examination  of  Mrs.  Boberts  and  found  no  symptoms 
of  labor  at  all,  any  more  than  there  was  the  previous  morning.  I 
told  them  that  I  had  been  up  several  nights  and  was  tired  and  would 
like  to  lie  down  awhile ;  previous  to  this  however,  some  one  spoke 
about  supper,  and  supper  was  got,  and  Scattergood  and  myself  eat 
sapper,  and  then  went  to  bed.  I  took  off  my  pants  and  had  them 
hung  up  by  the  stove  to  dry ;  Scattergood  also  laid  down  with  his 
clothes  on.  We  lay  there  an  hour  or  more,  and  Scattergood  shook 
me  and  informed  me  that  they  had  called  and  wanted  me.  Scatter- 
good got  my  pants  and  then  went  and  sat  down  by  the  stove  and 
placed  his  feet  on  a  pile  of  wood  that  lay  beside  the  stove,  with  his 
face  toward  the  wall  of  the  house  and  his  back  partially  toward  the 
eouch  on  which  Mrs.  Boberts  was  lying.     I  made  an  examination 
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and  found  tliat  the  lady  was  having  labor  pains.  Her  husband 
stood  at  her  head  to  assist  her ;  Mrs.  Parks  upon  one  side,  and  I 
went  to  the  foot  of  the  couch.  During  her  pains  Mrs.  Bobertshad 
kicked  Mrs.  Parks  in  the  pit  of  the  stomach,  and  Mrs.  Parks  got  up 
and  went  out  doors,  and  while  away  and  about  the  time  she  was 
coming  in,  Mrs.  Roberts  was  subjected  to  another  labor  pain  and 
commenced  rocking  herseU  and  throwing  her  arms,  and  I  said 
**  catch  her,''  to  Scattergood,  and  he  jumped  right  up  and  came 
over  to  her  and  caught  her  by  the  hand  and  staid  there  a  short  time, 
and  then  Mrs.  Parks  came  up  and  took  her  place  again  and  Scatter- 
good  got  up  and  went  and  took  his  place  again  back  by  the  stove. 
In  a  short  time  the  child  was  bom.  Scattergood  took  no  notice  of 
her  while  sitting  by  the  stove.  The  child  was  properly  cared  for  ; 
Mrs.  Roberts  was  properly  cared  for,  dressed  and  carried  and  placed 
in  bed.  I  left  some  medicine  to  be  given  her  in  case  she  diould 
suffer  from  pains." 

Dr.  De  May  therefore  took  an  unprofessional  young  unmarried 
man  with  him,  introduced  and  permitted  him  to  remain  in  the 
house  of  the  plaintiff,  when  it  was  apparent  that  he  could  hear  at 
least,  if  not  see  all  that  was  said  and  done,  and  as  the  jury  must 
have  found,  under  the  instructions  given,  without  either  the  plaint- 
iff or  her  husband  having  any  knowledge  or  reason  to  believe  the 
true  character  of  such  third  party.  It  would  be  shocking  to  our 
sense  of  right,  justice  and  propriety  even  to  doubt  but  that  for  such 
an  act  the  law  would  afford  an  ample  remedy.  To  the  plaintiff  the 
occasion  was  a  most  sacred  one,  and  no  one  had  a  right  to  intrude  un- 
less invited,  or  because  of  some  real  and  pressing  necessity  which  it 
is  not  pretended  existed  in  this  case.  The  plaintiff  had  a  legal 
right  to  the  privacy  of  her  apartment  at  such  a  time,  and  the  law 
secures  to  her  this  right  by  requiring  others  to  observe  it,  and  to 
abstain  from  its  violation.  The  fact  that  at  the  time  she  consented 
to  the  presence  of  Scattergood  supposing  him  to  be  a  physician, 
does  not  preclude  her  from  maintaining  an  action  and  recovering 
substantial  damages  upon  afterward  ascertaining  his  true  char- 
acter. In  obtaining  admission  at  such  a  time  and  under  such  cir- 
cumstances without  fully  disclosing  his  true  character,  both  parties 
were  guilty  of  deceit,  and  the  wrong  thus  done  entitles  the  injured 
party  to  recover  the  damages  afterward  sustained,  from  shame  and 
mortification  upon  discovering  the  true  character  of  the  defendants. 

Where  a  wrong  has  been  done  another,  the  law  gives  a  remedy. 
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and  althongh  the  fall  extent  and  character  of  the  injury  done  may 
not  be  ascertained  or  known  until  long  after^  yet  in  an  action 
brought  damages  therefor  may  be  fully  awarded.  This  is  true 
both  in  cases  of  tort  and  crime  as  well  as  in  actions  for  breach  of 
omitract.  The  charge  of  the  court  upon  the  duty  and  liability  of  the 
defendants  and  the  rights  of  the  plaintiff  was  full  and  clear,  and 
meets  with  our  full  approval. 
It  follows  therefore  that  tiie  judgment  must  be  affirmed  with 


Judgnuni  affirfMd. 
The  otherjnstices  concurred. 


Yah  Hork  y.  Pbopul 

tfSlOelLlSD 

k  hw  tisbig  dogs  and  appropriating  the  proceeds  to  pajment  of  daaisge  deaa 
bj  dogs  to  sheep  Is  a  eonstltatlonml  exercise  of  poliee  power. 

CONVICTION  of  refusing  to  list  dogs  for  taxation.   The  opinion 
states  the  case. 

B,  T.  O.  Clark,  for  plaintiff  in  error. 

Jacob  iT:  Van  Riper,  attdmey-generaly  for  people. 

OiiAYBSy  J.  The  defendant  holding  the  office  of  superrisor  re- 
fused to  execute  the  statute  of  1877  (Public  Acts  of  1877,  p.  239), 
and  for  such  delinquency  was  prosecuted  and  convicted  under  the 
eighth  section.  The  case  was  then  certified  to  this  court  for  review 
on  exceptions.  The  scheme  embodied  in  the  statute  is  intended  to 
compel  those  who  own  and  keep  dogs  to  provide  a  common  fund 
for  repairing  or  at  least  mitigating  such  losses  as  are  inflicted  by 
those  animals  by  wounding  and  destroying  sheep.  It  was  not 
necessary  for  the  face  of  the  enactment  to  explain  the  proneness  of 
dogs  to  such  mischief.  The  fact  is  notorious  and  the  mention  of  it 
as  an  incentive  to  the  legislation  would  have  been  useless. 
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The  exceptions  are  all  grounded  on  a  single  assumption.  And  it 
would  be  needless  to  inquire  as  to  how  far  the  inferences  and 
secondary  propositions  are  authorized.  The  fundamental  proposi- 
tion is  that  the  exaction  attempted  by  the  statute  is  a  tax  within 
the  meaning  of  article  14  of  the  Constitution ;  and  taking  this  for 
granted  it  is  then  argued  that  it  is  not  a  specific  tax,  but  a  tax  fall- 
ing under  rules  and  principles  applicable  to  other  taxes ;  and  not 
being  laid  according  to  any  mode  of  uniformity  nor  assessed  accord- 
ing to  the  cash  Talue  of  the  property,  the  imposition  is  unconstita^ 
tional.  It  is  also  suggested  that  dogs  are  included  in  the  mass  of 
property  aimually  taxed  under  the  general  law  and  that  it  is  not 
competent  to  select  one  species  of  property  and  subject  it  to  double 
tax.  It  is  unnecessary  to  point  out  the  various  inaccuracies  of  this 
reasoning.  The  foundation  on  which  it  proceeds  is  fallacious. 
The  supposition  that  the  statute  is  an  emanation  from  the  taxing 
power,  in  the  sense  in  which  that  power  is  regarded  by  article  14, 
is  a  mistake. 

The  enactment  does  not  appear  to  be  for  revenue  nor  to  raise 
money  by  way  of  tax,  as  that  expression  is  there  made  use  of.  A 
tax  in  the  view  of  that  division  of  the  Constitution  is  a  burden, 
charge  or  imposition  for  public  uses  {People  v.  Salem,  20  Mich.  452; 
Matter  of  Mayor,  11  Johns.  77)  and  not  a  mere  regulative  expedient, 
as  this  isy  to  favor  the  repression  of  private  mischief  and  promote 
the  redress  of  private  injuries.  And  it  is  plain  therefore  that  the 
act  can  neither  be  brought  within  art;icle  14  for  the  purpose  of  sus- 
taining it  nor  for  the  purpose  of  overthrowing  it.  It  is  a  species  of 
legislation  which  pertains  to  another  department  of  power,  and 
where  the  State  in  pursuing  its  duty  to  accommodate  as  far  as 
practicable  the  desire  and  the  right  to  keep  dogs,  to  the  more  bene- 
ficial light  of  breeding  and  keeping  sheep,  has  seen  fit  to  apply  the 
method  marked  out  in  this  statute.  The  act  is  an  exertion  of  the 
police  power,  and  no  reason  is  perceived  for  denying  its  validity. 
In  consequence  of  the  acknowledged  excellence  of  some  of  their 
traits  and  their  remarkable  attachment  to  mankind,  and  on  account, 
at  the  same  time,  of  their  liability  to  break  through  all  discipline 
and  act  according  to  their  original  savage  nature,  and  because  also 
of  their  liability  to  madness,  it  has  been  customary  always  to  make 
dogs  the  subject  of  special  and  peculiar  regulations.  The  evidence 
found  in  our  own  statutes  is  very  full.  Act  of  1805, 1  Terr.  L.,  p.  69; 
Act  of  1825  ;  Code  of  1827,  p.  481 ;  Rev.  Stat.  1 838.  p.  220 ;  id 
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1846,  p.  SOX  ;  Act  161  of  1850,  Sees.  L.,  p.  155  ;  Act  210  of  1863, 
SesB.  L.,  p.  362 ;  Act  205  3f  1865,  Sees.  L.,  340  ;  Act  195  of  1873, 
SeflB.  L.,  Tol.  1,  p.  483. 

Characteristic  legislation  has  been  expounded  in  other  States,  and 
the  aathority  for  it  has  been  liberally  maintained  nndcr  the  power 
referred  to.  Blair  y.  Fimhand,  100  Mass.  1^6  (1  Am.  Bep.  94);  Car- 
ter t.  DoWf  16  Wis.  298;  Tenney  y.  Lenz,  id.  566;  Mitchell  v.  WilliamM, 
27  Ind.  62  ;  Morey  v.  Brown,  42  N.  H.  373  ;  WooI/y.  Chalker,  31 
Conn.  121;  Ex  parte  Cooper,  3  Tex.  Ct.  App.  489;  &  o.,  30  Am.  Bep. 
152. 

As  the  charge  laid  on  the  owners  of  dogs  is  a  pecuniary  burden 
imposed  by  public  authority,  it  partakes  no  doubt  of  the  character 
oi  a  tax,  and  for  many  purposes  might  be  so  spoken  of  without 
harm.  But  no  accession  of  public  revenue,  either  general  or  locaL 
is  authorized  or  aimed  at  The  end  sought  is  different.  The  pur- 
pose is  to  prescibe  a  regulation  under  which  dogs  as  animals  dan- 
gerous to  sheep  and  of  far  less  public  utility,  can  alone  be  held,  and 
which  if  carried  out  will  tend  to  discourage  an  undue  increase  of 
dogs,  and  at  the  same  time  will  afford  new  protection  against  the 
effects  of  the  mischief  to  which  they  are  most  given.  As  no  suf- 
ficient reasons  are  disclosed  for  sustaining  the  exceptions,  they  must 
be  overruled,  and  the  Circuit  Court  is  advised  to  proceed  pursuant 
to  law.  Exeepiions  overruled^ 

The  other  justices  concurred. 


Skith  v.  Flint  and  Perb  Marqttbttb  Bailwat  Ooxpant. 

(4A  Mioh.  S68.) 

Matier  and  mnant  -—  tugliffence — ear  frum  anciher  road  — flttow  ionatU, 

AbimkeiDAD  in  ooapling  freigbt-cftra  for  the  defeDcLant  was  Injared  bj  a  loose- 
dead-wood  on  a  car  wbicb  bad  come  from  another  road.  The  defendant  had 
eompetent  inspectors  whose  basiness  it  was  to  reject  such  cars.  Held,  that 
the  brakeman  ooald  not  recover  of  the  defendant.* 

TRESPASS  on  the  case.     The  opinion  states  the  facts.    The  de- 
fendant had  judgment  below. 

•SmBoBomt.  ChiMOoi.,.(eH  it.Oo.(MWIa.fH0,41  Am.  ]top.Sl,aiid  nou. 

VouXLI  — 21 
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Hanel^t  di  Stark  and  H.  J.  Hoyt^  tar  plaintiff  in  error. 

Wisn&r  dk  Draper  and  Wm.  L.  Webber y  for  defendant  in  entuTc 

Campbell^  J.  Plaintiff,  who  wad  a  brakeman  on  the  railroad  of 
which  defendant  was  receiver/ sues  for  an  injury  which  he  received 
by  having  an  arm  crushed  while  coupling  cars.  The  accident  is 
shown  to  have  happened  while  plaintiff  was  attempting  to  couple  two 
cars  which  had  been  brought  loaded  to  Monroe  by  another  road, 
and  the  occasion  of  it  is  said  to  have  been  the  loosening  and  leaning 
down  of  the  dead-woods  of  one  car  which  was  rather  lower  than  the 
other,  whereby,  as  the  two  came  together,  the  dead-woods  of  the 
lower  car  went  partially  under  those  of  the  higher  one  and  caught 
plaintiff's  arm.  The  accident  happened  at  night,  when  plaintiff's 
train  was  somewhat  behind  time  and  hurried.  It  appeared  that  at 
Monroe,  as  at  other  railroad  junctions,  the  various  roads  had  their 
own  inspectors  to  examine  cars  brought  in  by  or  to  be  attached  to 
their  trains,  and  that  this  car  was  not  reported  as  dangerous  by 
either  of  the  inspectors  of  the  road  that  brought  it  to  Monroe  or 
of  the  road  on  which  plaintiff  was  employed. 

The  Circuit  Court  for  the  county  of  Saginaw,  after  hearing  all 
the  evidence,  directed  a  verdict  for  defendant.  No  argument  was 
made  on  the  right  to  sue  defendant  as  receiver,  and  the  case  has 
been  treated  as  presenting  no  question  but  those  relating  to  negli- 
gence and  its  effects.  And  the  only  question  under  this  head  seems 
to  be  whether  plaintiff  as  a  person  under  employment  can  sue  his 
employer,  for  the  negligence  of  persons  who  are  claimed  to  have 
been  in  fault  for  not  making  a  thorough  inspection. 

While  there  may  be  other  matters  that  may  be  open  to  remiark, 
we  do  not  think  that  we  can  properly  consider,  as  against  the  plaint- 
iff, any  other  question. 

The  case  has  been  very  thoroughly  presented,  but  after  careful 
reflection  we  cannot  see  any  principles  involved  in  it  which  have 
not  been  so  fully  passed  upon  by  our  previous  decisions  as  to  render 
renewed  discussion  superfluous. 

The  statutes  of  this  State  make  it  the  duty  of  every  railroad  to 
receive  and  forward  cars  of  other  roads  impartially  and  diligently. 
This  does  not  require  the  transfer  of  cars  unflt  for  passage.  But  it 
does  require  that  no  unnecessary  delays  or  hindrances  shall  be  in- 
terposed, and  that  all  precautions  against  the  use  of  improper  cars 
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shall  be  adopted  with  reference  to  reasonable  dispatcii.  It  appears 
by  this  case,  and  we  are  bound  to  know  as  part  of  the  general 
knowledge  of  the  business  community,  that  the  railroads  of  the 
country  conduct  their  inspections  under  a  generally  understood  sys- 
tem which  all  persons  so  employed  on  the  roads  as  to  be  interested 
are  presumed  to  understand.  It  further  appears  that  the  road  now 
in  question  employed  the  usual  servants  for  that  purpose,  and  there 
is  nothing  to  indicate  that  there  was  any  negligence  in  their  em- 
ployment or  retention. 

We  cannot  conceive  »ny  good  reason  for  holding  that  the  risk  of 
occasional  errors  on  the  part  of  such  persons  is  not  one  of  those 
risks  which  naturally  attend  the  shifting  of  cars  from  one  road  to 
another,  aiid  which  consequently  every  brakeman  or  other  person 
^nployed  in  handling  them  incurs  as  a  part  of  his  employment. 
There  is  no  difference  in  the  nature  of  the  danger,  or  in  the  quality 
of  the  inspector's  employment,  between  the  case  of  shifting  cars 
belonging  to  other  roads  and  cars  belonging  to  the  same  road.  De- 
fects in  both  lead  to  the  same  results,  and  the  methods  of  examin- 
ing both  are  identicaL  Where  a  car  has  been  damaged  by  some 
injury  which  has  escaped  notice,  it  cannot  fairly  be  said  that  em- 
ployers ignorant  of  it,  who  have  taken  all  usual  and  reasonable 
piecaations  against  it,  are  any  more  to  blame  in  the  one  case  than 
in  the  other.  The  duty  of  the  inspectors  passing  the  cars  from 
road  to  road  is  of  no  different  nature  from  that  of  other  persona 
who  have  similar  duties  of  vigilance.  Conductors  and  brakemen 
have  similar  precautions  to  exercise  in  their  respective  callings,  and 
the  safety  of  such  employees  may  be  affected  in  numerous  ways  by 
Delect  of  careful  scrutiny.  They  are  in  the  strictest  sense  fellow 
senrants  whose  acts  are  not  independent  in  such  a  sense  as  to  sepa- 
rate them  from  each  other  in  the  line  of  dangers.  When  a  brake- 
man  handles  any  car,  he  knows  there  is  at  least  a  possibility  that  he 
niay  be  injured,  unless  he  examines  it  carefully.  It  may  not  always 
be  legal  negligence  in  him  to  rely  with  some  assurance  on  the  ac- 
curacy of  the  persons  who  should  have  examined  it  before  it  comes 
to  him.  But  he  is  bound  to  know  that  omissions  of  such  care  are 
possible,  and  are  dangerous  if  they  occur.  And  he  is  also  bound 
to  know,  as  all  men  know,  that  it  is  impossible  for  employers  to 
completely  guard  against  it. 

As  we  have  frequently  held,  in  accordance  with  what  we  conceivi» 
to  be  the  legal  rule,  such  actions  as  the  present  are  based  on  actual 
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negligence  of  the  defendant  sued  or  of  some  repreaentative  who  is 
held  in  law  to  personate  him.  And  in  such  a  business  as  requireg 
the  employment  of  a  multitude  of  persons  beyond  the  possible  con- 
stant supervision  of  either  the  ultimate  or  representatiye  principal, 
there  can  be  no  negligence  without  the  failure  to  use  such  precau- 
tions in  choosing  agents  and  guarding  against  perils  as  diligent 
prudence  and  foresight  require.  When  the  principal  has  done  all 
that  can  be  reasonably  required  of  him  to  prerent  risks  to  his 
servants,  he  has  done  all  that  he  owes  them. 

In  the  present  case  he  appears  beyond  dispute  to  have  done  all 
this,  and  if  the  inspectors  committed  an  error,  or  were  guilty  of 
negligence,  he  is  not  to  blame  for  it.  The  work  done  is  to  be  done 
at  all  hours  and  at  every  place  where  there  are  railroad  oonnectiona 
with  other  roads.  It  is  not  a  duty  of  management  or  general  super- 
vision but  a  ta^k  for  which  nothing  is  required  but  fidelity,  and 
mechanical  knowledge  of  a  comparatively  limited  kind.  It  is  such 
work  as  would  seldom  be  delegated  to  an  officer  of  extensive  respon- 
sibility who  has  other  interests  to  look  after.  But  whatever  be  its 
quality,  it  was  in  this  case  not  claimed  to  have  been  placed  in 
wrong  hands.     Nothing  more  could  be  asked  of  the  employer. 

The  questions  bearing  on  these  duties  and  liabilities  have  been 
passed  upon  in  several  cases,  which  under  different  circumstances 
illustrate  the  same  general  rules.  Mich.  Ceni.  R.  R.  Co.  v.  Leah&y, 
10  Mich.  199;  Daviv  v.  D.  £  M.  R.  R.  Co.,  20  id.  105;  Mich.  CenL 
R.  R.  Co.  V.  Dolan,  33  id.  510;  Fort  Wayne,  J.  di  Sag.  R.  R.  Co. 
v.  GUdersUeve,  33  id.  133 ;  Boisford  v.  M.  C.  R.  R.  Co.,  id.  25fi ; 
Chicago  A  N.  W.  R.  Co.  v.  BagfieUl,  37  id.  205;  Q.  R.  S  I.  R.  R. 
Co.  V.  Huntley,  38  id.  537;  s.  c,  31  Am.  Bep.  321;  M.  C.  R.  R.  Oa. 
v.  Austin,  40  Mich.  247;  Day  v.  Toledo,  C.  S.  A  D.  R.  0>.,  42  id. 
623;  Quincy  Mining  Co.  v.  Kiits,  id.  34;  Mich.  Cent.  R.  R.  Oo.y. 
Binithson,  45  id.  212. 

We  do  not  think  it  necessary,  in  view  of  our  own  decisions,  to 
review  the  cases  elsewhere,  which  are  not  all  consistent  or  harmoni- 
ous. The  court  below  undoubtedly  relied  on  the  rulings  of  onr 
own  reports,  and  there  is  no  error  in  his  decision. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 
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(46  Mksh.  ni.) 
Lum — €fland  on  tharei —  omignMIUg. 
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of  land  to  be  woikad  on  shams  with  the  lessor's  implements  Is  nd 

Assignable. 

PBOGEEDINOS  to  reooyer  possession  of  land.      The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

WaddeU  dk  Afantague,  for  plaintiff  in  error. 

Mabston,  C.  J.  Theeyidence  fully  sustains  the  finding  of  facts 
in  this  case. 

Chnbb  leased  the  premises  in  question  to  Ayers  Stoddard  for  the. 
term  of  three  years,  with  the  privilege  of  five,  upon  shares.  Stod- 
dard was  to  do  all  the  work,  find  all  the  seed  and  to  deliver  to  the 
lessor  one-third  the  crops.  The  farm  was  to  be  cropped  in  a  cer'> 
tain  specified  way,  and  the  lessee  was  to  have  the  use  of  certain 
taim  implements  of  the  lessor,  and  was  to  take  good  care  of  them 
and  repair  them  at  his  own  expense  during  the  term  of  the  lease. 
This  lease  and  his  rights  thereunder  the  lessee  afterward  undertook 
to  assign  to  the  plaintiff  in  error,  and  under  circumstances  of  ques- 
tionable good  fiuth,  and  these  proceedings  were  instituted  by  the 
lessor  to  recover  possession  of  the  premises. 

The  judgment  of  the  court  below  was  correct.  The  very  nature 
and  character  of  the  lease  or  agreement  shows  that  it  was  a  per- 
sonal one  to  the  defendant,  and  could  not  be  assigned  by  him  to  a 
third  party  without  the  consent  of  his  lessor.  The  rent  or  share 
which  the  latter  would  receive  must  depend  very  much  upon  the 
eharacter  of  the  lessee,  and  the  latter  could  not  place  a  party  in 
possession  of  the  premises,  who  might  not  be  a  good  husbandman, 
and  who  might  not  be  able  to  carry  on  the  farm  operations  in  a 
good,  careful,  and  proper  manner.  Under  such  a  lease  the  land- 
lord has  a  right  to  choose  his  tenant,  and  he  may  be  willing  to  lease 
apon  shares  to  one  man,  and  yet  be  wholly  unwilling  to  let  another 
have  possession  upon  any  terms.  So  with  reference  to  the  use  of 
his  farm  implements,  one  might  be  a  careful,  prudent  man,  who 
vonid  take  good  care  of  them,  while  another  more  rookless  would 
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not  by  the  owner  be  permitted  to  use  them  upon  any  terms.  The 
attempt  to  assign  this  lease  and  put  another  in  possession  thereun- 
der worked  a  forfeitnre  thereof,  and  enabled  the  lessor  to  take  im- 
mediate steps  to  regain  possession. 

The  judgment  must  be  aflSrmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 


SuiiLIVGS  y.   SHAIUSSPSA.BB. 

(M  Mtah.  MB.) 

LSbd  —  mUpriiiting  eommunieation  in  newtpap&r  *-  muiual  baiUer. 

A  newspaper  pablisher  is  hot  liable  in  damages  for  ladlcfoas  bat  innoeent 
misprints  in  a  oommanlcatioa  ostentatiously  puffing  the  writer  and  describ- 
ing a  surgical  operation  by  him. 

Where  an  article  ridiculing  a  person  for  ostentation  was  published  in  a  news- 
]>aper  as  the  result  of  mutual  banter  between  the  publisher  and  the  person 
described,  with  the  knowledge  and  assent  of  the  latter,  the  question  of 
libel  is  for  the  Jury. 

TRESPASS  on  the  case.    The  opinion  states  the  facts.    Thft 
defendant  had  judgment  below. 

Oscar  TuthiU,  for  plaintiff  in  error. 

0.  W.  Powers,  for  defendant  in  error. 

Campbell,  J.  Sullings  sued  Shakespeare,  who  was  publisher  of 
the  Kalamazoo  Gazette,  for  publishing  two  alleged  libels.  One  was 
claimed  to  be  libellous  because  describing  plaintiff  as  having  per- 
formed a  surgical  operation  by  remoring  a  ''patty  tuber"  from  the 
'*  hypogastrium  "  of  one  A.  B.  Smith.  The  other  contained  an 
account  of  a  ride  taken  by  plaintiff  in  Kalamazoo,  written  in  a  si^le 
tending  to  throw  ridicule  on  plaintiff  as  displaying  ostentation,  and 
as  not  used  to  such  indulgences. 

The  jury  found  a  verdict  for  defendant.  The  case  went  through- 
out, and  the  charge  also  was  based,  on  the  theory  that  the  articles, 
unless  in  some  way  explained  or  accounted  for,  were  actionable.  The 
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chief  objections  to  the  rulings  rest  on  the  claim  that  as  the  case 
stood  before  the  court  they  were  favorable  to  the  defense. 

[Minor  questions  omitted.] 

In  the  further  discussion  of  this  case,  the  two  articles  will  ie» 
quire  separate  reference. 

The  oourt  allowed  defendant  on  cross-examination  to  explain  that 
the  article  describing  the  surgical  operation  was  not  written  by  him. 
Ve  can  see  no  good  reason  for  excluding  this  answer.  Subsequently 
defendant  testified  fully  on  the  subject  and  showed  that  the  plaint- 
iff wrote  it  himself  and  handed  it  to  defendant  with  a  desire  that 
he  should  publish  it,  and  it  was  accordingly  handed  oyer  to  the 
printers  as  it  stood.  There  was  evidence  that  it  was  very  illegibly 
written,  and  there  was  no  evidence  of  any  intentional  alteration, 
and  none  unless  possibly  by  very  remote  inference,  that  there  was 
any  negligence.  It  was  also  testified  by  defendant  that  plaintiff 
complained  to  him  of  the  error,  but  said  if  it  could  be  corrected 
and  put  in  the  weekly  he  would  be  satisfied,  and  this  was  done. 
Plaintiff,  when  put  on  the  stand,  did  not  deny  this,  and  was  not 
examined  at  all  concerning  that  article.  There  was  no  testimony 
whatever  indicating  that  words  had  been  altered  in  the  article. 

We  think  that  this  article  could  not  under  the  circumstances  go 
to  the  jury  as  a  basis  of  damages.  It  does  not  occur  to  us  that  any 
necessary  or  natural  inference  would  arise  that  the  offensive  words 
— ^which  however  are  not  shown  to  have  been  so  written  as  to  put 
any  one  in  fault — ^were  any  more  than  a  printer's  blunder.  We  do 
not  think  a  libellous  meaning  is  apparent,  although  circumstances 
might  put  a  different  shade  upon  them. 

But  the  article  being  written  by  plaintiff  as  a  gratuitous  puff  of 
himself,  and  published  at  his  request,  we  do  not  see  how  a  mistake 
of  the  printers  without  wrongful  intent  could  be  held  a  malicious 
libeL  This  is  not  a  suit  on  the  case  for  damage  from  negligence, 
and  the  law  of  libel  does  not,  we  think,  reach  such  a  blunder,  if  any 
was  made. 

We  cannot  forbear,  in  the  interest  of  public  morality,  to  call 
attention,  to  the  fact  that  the  plaintiff,  if  a  physician,  has  no  right  to 
publish  matters  of  professional  confidence,  and  that  the  article  if 
published  as  he  wrote  it,  without  the  approbation  of  the  person 
operated  on,  would  have  been  a  very  plain  breach  of  professional 
duty;  Such  publications,  for  no  purpose  of  public  instruction  and 
only  for  private  gratification  or  laudation,  deserve  rovoi-u  censure. 


168  MIGHIOAN* 

Sullings  T.  Shakenpeare. 


The  matters  inoladed  in  the  second  article,  which  is  undoubtedly* 
written  in  a  manner  open  to  criticism,  involve  first,  matters  of  fac^' 
and  second  matters  of  comment  There  was  evidence  to  go  to  the 
jury  on  all  the  facts  set  forth  in  it,  which  were,  when  reduced  to 
their  plain  meaning,  substantially  these,  viz.:  That  on  the  day 
previous  the  plaintiff,  who  was  described  with  some  superfluous 
initials  and  appendages,  rode  about  town  in  an  ostentatious  style  as 
the  sole  occupant  of  an  elegant  chariot  That  he  was  expecting 
large  profits  from  a  suit  with  the  Vulcanite  Rubber  Company.  The 
comments,  which  were  interspersed,  intimated  that  the  excursion 
was  by  way  of  practice  and  in  anticipation  of  a  more  exalted  station 
when  more  style  would  be  necessary.  The  article  also  satirically 
denies  the  truth  of  some  further  parade,  and  intimates  that  it  was 
the  first  ride  he  had  ever  taken. 

However  offensive  the  whole  article  might  have  been,  it  was  un* 
questionably  competent  for  the  defendant  to  show  that  the  facts 
alleged  were  true  or  that  any  part  of  them  were  true,  and  also  how 
far  their  truth  would  leave  any  remaining  cause  of  action.  It  was 
also  proper  to  show  under  what  circumstances  the  article  was  pre- 
pared and  published. 

Upon  this  the  testimony  was  not  contradictory  as  to  the  fact  that 
on  a  mutual  banter,  the  local  editor  of  the  Oasselte  agreed  to  pay 
and  did  pay  the  driver  of  the  vehicle,  if  the  plaintiff  would  ride  in 
it.  It  is  uncontradicted  that  he  told  plaintiff  he  proposed  to  write 
an  article  on  the  subject,  but  there  is  a  conflict  as  to  the  plaintiff's 
assent,  and  also  as  to  the  circumstances  of  the  announcement 
There  was  also  evidence  bearing  on  the  Vulcanite  litigation.  Under 
these  circumstances  it  is  evident  that  plaintiff,  upon  his  own  state- 
ment, laid  himself  open  to  sharp  comment,  and  upon  defendant's 
proofs  there  was  evidence  going  far  enough,  if  believed,  to  make  out 
an  assent  to  the  publication. 

When  the  record  was  in  such  a  condition,  it  certainly  was  for  the 
jury  to  determine,  under  proper  instructions,  whether  the  article 
was  really  libellous,  if  we  assume  that  it  would  have  been  so  if  un- 
explained. And  we  cannot  regard  any  of  the  surroundings  as 
irrelevant. 

[Minor  matters  omitted.] 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed* 

The  other  justices  concurred. 
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OrimiiuU  taw — amauU — ejection  from  a  raUwa^  staHan. 

A  imflwmj  ■tation^kaeper  baa  no  right  to  ejeet  a  pawenger  from  the  itatloii  for 

spitting  on  the  floor. 

nONVIGTION  of  assault  and  battery.     The  opinion  states  the 


Jacob  J.  Van  Siper,  attomey-generaly  for  people. 
Howell  S  Oarr,  for  respondent. 

Campbbll,  J.  McKay  was  conyicted  of  assault  and  battery  on 
Thomas  Gooley,  at  the  Grand  Trunk  station  at  Edwardsburg,  in 
Cass  county.  McKay  was  station  keeper,  and  the  assault  originated 
in  an  ailtercation  between  them  caused  by  Oooley's  spitting  on  the 
floor.  He  was  smoking  at  the  time,  but  no  objection  was  made  to^ 
this,  and  a  question  about  it  was  properly  held  iiTelevant.  The 
defendant  made  a  somewhat  yiolent  assault,  and  subsequently  called, 
in  another  servant  of  the  company  who  compelled  Oooley  to  leaye 
the  room,  which  he  had  refused  to  do  at  the  demand  of  McElay. 
Cooley  was  a  passenger  on  a  train  stopping  temporarily  at  the 
station. 

The  court  charged  the  jury  yery  distinctly  that  if  Oooley  violated 
.  any  rule  made  either  by  the  company  or  the  agent  which  had  been 
brought  home  to  his  knowledge,  the  respondent  had  a  right  to  re- 
quire him  to  leave  the  waiting-room,  and  to  remove  him  by  such 
force  as  was  necessary. 

We  think  this  charge  was  quite  strong  enough  in  favor  of  re 
spondent.  It  is  absurd  to  claim  that  the  travelling  community  are 
bound  to  govern  their  behavior  by  the  whims  of  an  obstinate  station- 
hoose  keeper,  or  to  leave  the  room  whenever  he  thinks  proper  to 
drive  them  out  They  are  invited  by  the  railroad  company,  and 
SIB  entitled  to  remain  there  so  long  as  they  have  occasion  to  do  so, 
and  commit  no  offansa  against  the  good  order  of  the  place  and  the 
rsasonable  regulations  made  to  govern  it. 

The  conviction  was  regular,  and  it  must  be  certified  to  the  court 

below  that  the  people  are  entitled  to  judgment  on  it. 

Judgment  affirmed. 
The  other  justices  concurred. 
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Cfoniraei  —  inunaral — eam&rinff  the  market. 

A  loan  for  the  purpose  of  making  a  *'  comer  '*  in  wheat  cannot  be  recovered. 

ASSUMPSIT.     The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

(Hto  Kirehner  and  C.  A.  Kent,  for  plaintiff  in  error. 

Hmiry  M.  Oheever,  for  defendant  in  error. 

Campbell,  J.  Leavitt  sued  plaintiffs  in  error  on  the  common 
counts,  and  serred  a  bill  of  particulars  in  which  the  demands  were 
set  out  under  different  forms  and  items  as  $10,000  money  lent, 
$10,000  handed  defendants  for  their  use  on  their  guaranty  that  it 
should  be  repaid  in  a  reasonable  time,  $10,000  deposit  with  them 
for  their  accommodation,  and  $2,327.53  on  account  stated.  He  re- 
coTcred  $3,027.53,  which  is  claimed  on  the  argument  to  have  been 
made  up  by  the  sum  of  what  is  called  an  account  stated,  and  an  er- 
ror of  $700. 

The  plaintiff's  story  on  oath  was  that  the  sum  of  $10,000  was  ad- 
vanced by  him  in  May,  1880,  to  defendants  for  the  purpose  of  con- 
trolling the  wheat  market  at  Detroit  for  what  is  called  by  the  par- 
ties the  May  deal,  with  a  view  of  forcing  up  prices,  and  producing 
what  is  understood  as  a  comer,  and  compelling  parties  who  had 
contracts  to  fill  to  pay  a  higher  price  for  wheat  to  fill  them.  De- 
fendants, as  testified,  were  to  give  him  a  third  of  the  expected 
profits,  and  to  repay  the  $10,000  with  or  without  profits  at  all  events. 

Defendants  claimed  that  Leavitt  furnished  the  $10,000  as  a  mar- 
gin for  these  wheat  transactions,  and  was  to  bear  his  risks,  and  that 
the  speculations  resulted  in  a  loss. 

At  the  end  of  July,  1880,  defendants  gave  plaintiff  J;hree  docu- 
ments or  statements,  exhibiting  transactions  iip  to  that  time,  in 
which  he  was  treated  as  a  party  concerned  in  the  transactions,  and 
one  of  these  papers  showed  in  a  brief  way  that  at  that  time  there 
was  left  of  his  share  no  more  than  $2,327.50.  This  is  now  claimed 
to  be  an  account  stated. 
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8e  feral  6pf>Gi»l  qaestious  were  left  to  the  jury  and  they  found 
tbftt  thbTb  was  uo  loan  made,  and  that  defendants,  when  they  ren* 
dered  ihebo  stctetaents,  undtrstcod  the  business  was  closed.  They 
also  negatiTed  tl:e  giving  of  tho  money  for  the  purpose  of  contract- 
ing for  more  wheat  than  could  be  delivered,  and  thus  artificially 
raising  the  price. 

If  the  testimony  is  properly  printed,  it  does  not  appear  distinctly 
that  any  one  swore  the  purpose  was  merely  to  raise  the  price  of 
wheat  so  as  to  get  the  advantage  of  those  who  should  agree  to  sell 
to  defendants  themselves,  but  rather  to  so  raise  it  as  to  compel  all 
persons,  who  had  wheat  to  deliver  to  anybody,  to  pay  larger  prices. 
The  answer  given  by  the  jury  does  not  fully  meet  the  testimony. 

We  do  not  understand  on  what  basis  plaintiff  recovered  under 
his  bill  of  particulars.  He  never  advanced  to  defendants  any  sums 
except  two  t5,000  items,  amounting  to  $10,000.  If  there  was  any 
money  to  be  returned  under  his  particulars  it  could  have  been 
no  less  that  #10,000.  On  the  other  hand  both  parties  repudiated 
the  idea  that  they  had  ever  agreed  on  the  July  bills  or  any  of  them, 
as  settling  the  amount  due  from  one  to  the  other  ;  and  there  can- 
not be  in  law  an  account  stated  that  neither  party  agrees  to.  It  is 
impossible  to  support  the  judgment  on  any  theory  of  the  evidence 
that  conforms  to  the  demands  of  either  party. 

But  the  defendants,  both  at  the  close  of  plaintiff's  case  and  at 
the  close  of  the  whole  testimony,  asked  for  insj^ructions  that  the 
plaintiff  should  not  recover,  and  in  our  opinion  they  should  have 
been  given. 

The  object  of  the  arrangement  between  these  parties  was  to  force 
a  fictitious  and  unnatural  rise  in  the  wheat  market  for  the  express 
purpose  of  getting  the  advantage  of  dealers  and  purchasers,  whose 
necessities  compelled  them  to  buy,  and  necessarily  to  create  a  simi- 
lar difficulty  as  to  all  persons  who  had  to  obtain  or  use  that  com- 
modity, which  is  an  article  indispensable  to  every  family  in  the 
country.  That  such  transactions  arc  hazardous  to  the  comfort  of 
the  community  is  universally  recognized.  This  alone  may  not  be 
enough  to  make  them  illegal.  But  it  is  enough  to  make  them  so 
questionable  that  very  little  further  is  required  to  bring  them  within 
distinct  legal  prohibition. 

The  cases  of  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co,,  68  Penn. 
8t  173,  and  Arnot  v.  Pittston  S  Elmira  Coal  Co.,  68  N.  Y.  558; 
8.  c,  23  Am.  Bep.  190,  held  contracts  involving  similar  dealings  with 
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coal  to  be  against  public  policy.  And  v^e  think  the  reasoning  of 
those  cases  is  based  on  familiar  common-law  principles,  which  ap-* 
ply  more  strongly  to  provisions  than  to  any  other  articles. 

There  is  no  doubt  that  modern  ideas  of  trade  lixivc  practically 
abrogated  some  common-law  doctrines  which  are  supposed  to  un- 
duly hamper  commerce.  At  the  common  law  there  is  no  doubt 
such  transactions  as  were  here  contemplated,  although  confined  to 
a  single  person,  were  indictable  misdemeanors  under  the  law  ap- 
plicable to  forestalling  and  engrossing.  Some  of  our  States  have 
abolished  the  old  statutes  which  were  adopted  on  this  subject,  and 
which  were  sometimes  regarded  as  embodying  the  whole  law  of 
such  cases.  Where  this  has  been  done,  as  in  New  York,  the  stat- 
utes have  replaced  them  by  restraints  on  combinations  for  that  pur- 
pose, leaving  individual  action  free.  In  Eng;land  there  have  been 
several  statutes  narrowing  or  repealing  all  of  the  ancient  statutes, 
and  more  recently  covering  the  whole  ground.  But  so  long  as  the 
early  statutes  only  were  repealed,  it  was  considered  that  enough 
remained  of  the  common  law  to  punish  combinations  to  enhance 
values  of  commodities.  And  when  this  doctrine  became  narrowed, 
it  seems  to  have  been  considered  that  such  combinations  to  enhance 
the  price  of  provisions  remained  under  the  ban. 

In  Rex  V.  Waddington,  1  East,  143,  and  s.  c,  1  id.  167,  it  was 
held  the  common  law  was  still  in  force  to  punish  engrossing  the 
necessaries  of  life  or  provisions  by  single  persons.  The  chief  diffi- 
culty was  in  determining  whether  hops  came  within  that  rule,  and 
it  was  held  they  did,  and  that  the  legislature  only  could  change 
the  law.  The  defendant  was  heavily  fined.  That  case  has  been 
sharply  criticised  as  not  in  harmony  with  modem  political  economy, 
and  it  no  doubt  goes  beyond  what  would  be  considered  proper 
among  us.  It  has  never,  so  far  as  the  researches  of  Mr.  Bishop 
have  gone, —  and  he  seldom  over-looks  important  cases  —  been  judi- 
cially disapproved,  although  statutes  have  been  made  to  change  the 
rule.  See  I  Bish.  Cr.  L.,  §§  527,  628,  and  notes  to  6th  edition.  And 
he  intimates  that  conspiracies  for  such  purposes  may  perhaps  be 
punished,  even  where  the  individual  offense  has  been  abolished. 
See  also,  vol.  2,  §§  202,  206,  216,  220,  230,  231  and  notes. 

In  Rex  V.  Ililbere,  2  Chitty,  163,  it  was  held  that  there  must  be  a 
combination  of  more  than  one  person  before  an  information  will 
be  granted  for  enhancing  the  price  of  necessaries. 

Mr.  Russell  gives  it  as  his  opinion  that  in  our  day  single  offiMid- 
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en  would  not  be  regarded  as  punishable  unless  their  offense  relates 
to  proTisions.  1  Buss.  170.  But  where  there  is  a  conspiracy  the 
law  has  been  giyeu  a  much  wider  application,  and  the  case  of  Jtex 
T.  De  Berenger,  3  M.  &  S.  67,  has  obtained  celebrity  from  the  high 
nnk  of  the  offenders  who  were  convicted  —  (and  one  of  them  at 
least.  Lord  Cochrane,  unjustly)  —  of  conspiring  to  raise  the  price  of 
stocks  by  false  rumors. 

We  have  not  referred  to  these  cases  to  assert  the  propriety  of  en- 
forcing common-law  criminal  penalties  contrary  to  the  general  un- 
derstanding of  the  business  community.  While  these  offenses  have 
never  been  abolished  in  this  State  by  statute,  and  might  theoreti- 
cally be  therefore  within  the  possible  range  of  our  laws,  there 
would  be  no  toleration  of  their  strict  prosecution  against  single  per- 
sons to  the  common-law  extent  as  crimes. 

But  the  general  sentiment  has  not  led  to  any  change  in  legisla- 
tion or  to  any  recognition  of  the  legal  i^ropriety  of  allowing  every 
species  of  produce  gambling  to  be  miade  susceptible  of  enforcement 
by  contracL  We  must  willfully  shut  our  eyes  before  we  can  fair  to 
see  that  a  combination  between  a  man  who  furnishes  money  and 
dealers  who  manipulate  the  market,  where  the  money  invested  is 
but  a  trifling  percentage  of  the  property  to  be  handled,  and  where 
the  only  intent  is  to  produce  unnatural  fluctuations  in  prices,  is  en- 
tirely outside  the  limits  of  buying  and  selling  for  honest  trade  pur- 
poses. It  is  the  plainest  and  worst  kind  of  produce  gambling,  and 
it  is  impossible  for  any  but  dangerous  results  t^  come  from  it. 

We  do  not  feel  called  upon  to  regard  so  much  of  the  common  law 
to  be  obsolete  as  treats  these  combinations  as  unlawful,  whether 
they  should  now  be  held  punishable  as  crimes  or  not.  The  statute 
of  New  York,  which  is  universally  conceded  to  be  a  limitation  of 
oommon-law  offenses,  is  referred  to  in  the  case  in  68  N.  Y.  558  as 
rendering  such  conspiracies  unlawful,  and  this  had  been  previously 
held  in  People  v.  Fislier,  14  Wend.  9  (28  Am.  Dec.  501),  where  the 
subject  is  discussed  at  length.  There  may  be  difficulties  in  deter- 
mining conduct  as  in  violation  of  public  policy,  where  it  has  not 
before  been  covered  by  statutes  or  precedents.  But  in  the  case 
before  us  the  conduct  of  the  parties  comes  within  the  undisputed 
censure  of  the  law  of  the  land,  and  we  cannot  save  the  transaction 
without  doing  so  on  the  ground  that  such  dealings  are  so  mani- 
festly sanctioned  by  usage  and  public  approval  that  it  would  be 
absiurd  to  suppose  the  legislature,  if  attention  were  called  to  them. 
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would  not  legalize  them.  We  do  not  think  public  opinion  has  be- 
<K)me  80  thoroughly  demoralized  ;  and  until  the  law  is  changed  w« 
shall  decline  enforcing  such  contracts.  If  parties  see  fit  to  inyest 
money  in  such  Tentures  they  must  get  it  back  by  some  other  than 
legal  measures. 

Judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

The  other  justices  concurred. 


BosB  v.  VEBxnr. 

(MMIdL^ffr.) 

Oimlra^ — biahop  engctginff  prieM, 

A  bishop  Is  not  liable  for  the  aalarj  of  a  priest  whom  he  has  engaged** 

ASSUMPSIT.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

F.  0.  Clark,  for  plaintiff  in  error. 

W.  P.  Healy,  for  defendant  in  error. 

Obaves,  J.  The  plaintiff  sued  in  character  of  assignee  and 
owner  of  a  claim  of  Joseph  F.  Bembe  for  $300  on  account  of  ser- 
Tices  by  said  Bembe  as  a  priest  in  the  now  diocese  of  defendant 
A  verdict  in  defendant's  favor  was  ordered  by  the  court.  Bembe 
was  placed  in  duty  as  an  officiating  priest  by  defendant's  predeoos- 
aor,  Bishop  Mrack,  and  the  entire  claim  in  suit  arose  during  that 
bishop's  time  and  before  the  defendant  came  in.  The  main  facts 
in  the  case  are  undisputed  and  the  only  question  is  concerning  theii 
effect,  and  in  my  opinion  they  show  distinctly  that  the  relation  be- 
tween Bishop  Mrack  and  the  priest  was  never  that  of  hirer  and 
hired  in  any  sense  implying  an  obligation  on  the  bishop  to  pay  the 
priest.  The  bishop  was  the  priest's  superior  and  according  to  the 
established  order  of  things  in  the  economy  of  the  church  govern- 
ment, regulating  the  degrees  of  subordination  and  the  methods  of 
administration,  it  was  the  province  of  the  bishop  to  designate  the 
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pkoe  for  the  priest  to  exercise  his  f unctious,  and  prescribe  under 
oertain  limitations  the  rules  and  precepts  for  his  guidance  and  con- 
trol But  both  were  common  servants  of  the  church,  and  the  ser- 
vice of  the  priest  was  not  a  service  for  the  bishop,  nor  was  the 
bishop  in  respect  to  the  employment  a  principal.  In  the  course  of 
administration  the  bishop  assigned  the  priest  to  a  theater  of  duty 
and  gave  him  certain  rules  and  instructions,  and  it  was  manifestly 
imderstood  on  both  sides  that  the  bishop  was  not  to  be  responsible 
in  law  for  the  salaiy.  On  the  contrary  the  conclusion  from  the 
facts  is  unavoidable  that  the  council  of  the  congregation,  on  whom 
the  diocesan  regulations  cast  the  duty  to  provide  support  for  the 
clergy,  were  wholly  trusted  to  supply  the  necessary  means  to  pay 
the  plaintiff's  assignor.  It  was  surely  competent  for  Bembe  to 
serve  in  reliance  on  that  resource  and  run  the  risk  of  failure  and 
there  is  no  doubt  that  he  did  so.  Exactly  similar  arrangements  are 
taking  place  every  day.  Men  are  constantly  going  into  positions 
under  appointment  by  superior  agents  and  where  no  liability  for 
compensation  rests  on  the  employing  agent  and  the  means  of  pay- 
ment, if  they  come  at  all,  are  to  come  from  another  source. 

Gases  of  illustration  are  infinite.  They  abound  in  business  oper- 
ations, and  marked  instances  may  be  seen  in  the  great  missionary 
enterprises  which  are  carried  on.  No  one  supposes  the  existenoe 
of  a  legal  liability  on  the  part  of  the  appointing  agency. 

This  yiew  decides  the  case  and  makes  it'  unnecessary  to  discuss 
the  question  whether  in  any  event  the  present  bishop  could  be  held 
as  the  successor  of  Bishop  Mrack. 

The  judgment  is  affirmed  with  costs. 


The  other  justices  concurred. 


Judgnwni  affirmed. 


TUTTLB  V.  WhTTI. 
(4610611.  «k> 

tf'^troi99r  agaifui  innoemU  huiferfrom  trt%paBm\ 

Aa  Inooeent  pmehaser  of  logs  from  one  who  haa  got  them  bj  willfal  traapaap 
la  liable  in  trover  to  the  owner  for  their  valae  when  the  defendant  firat  ao. 
qoiiedthem.* 
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fFBOVEB.     The  plaintiff  had  judgment  below,  and  brings  error. 
X     The  opinion  states  the  case. 

0.  0.  d  W.  W.  Hydey  for  plaintiff  in  error. 
/.  C.  FUxgertUd,  for  defendant  in  error. 

• 

Habston,  0.  J.  The  action  in  this  case  was  troyer.  The  de- 
fendants purchased  the  logs  in  question  from  Sheridan  &  Hamilton, 
who  cut  them  upon  plaintiff's  lands,  and  who  were  unquestionably 
trespassers  in  so  doing.  They,  Sheridan  &  Hamilton,  made  no 
claim  or  pretense  of  having  cut  the  logs  under  circumstances  tend- 
ing even  to  show  good  faith  on  their  part  Sheridan  &  Hamilton 
sold  the  logs  to  defendants,  afloat  in  Black  creek.  It  was  claimed, 
and  we  shall  so  assume,  that  defendants  in  making  the  purchase 
acted  in  entire  good  faith;  they  afterward  ran  the  logs  into  Flat 
river  and  there  sold  them  at  an  advanced  price.  The  material  ques- 
tion relates  to  the  rule  laid  down  as  to  the  proper  measure  of  dam- 
ages. The  court  charged  the  jury  in  substance,  that  if  the 
defendants  in  purchasing  these  logs  acted  in  good  faith,  the  rule 
would  be  either  the  value  of  the  logs  where  they  were  cut  on  the 
ground,  with  the  addition  of  any  profit  there  might  be  in  handling 
them  and  bringing  them  to  Flat  river,  or  the  value  at  Flat  river 
deducting  the  cost  of  bringing  them  there. 

We  are  of  opinion  that  the  facts  in  this  case  did  not  warrant  the 
charge  as  thus  given.  These  defendants  purchased  from  trespassers, 
and  if  they  acted  in  good  faith  in  so  doing,  all  they  could  ask  would 
be  protection  in  what  they  should  expend  in  money  or  labor  thereon 
thereafter.  A  person  however  in  purchasing  personal  property 
runs  his  risk  as  to  the  title  he  is  acquiring,  and  if  he  is  unfortu- 
nate enough  to  purchase  from  a  trespasser  or  one  who  has  no  title 
and  can  give  none,  he  must  suffer  the  loss  or  look  to  his  vendor. 
To  hold  otherwise  would  be  to  give  the  trespassers  the  benefit  of  their 
own  wrong,  contrary  to  all  the  authorities.  If  these  defendants 
had  only  made  a  partial  payment  for  the  logs  under  their  contract 
of  purchase,  and  the  plaintiff  herein  was  limited  in  his  recovery  to 
the  value  of  the  logs  when  first  severed  from  the  land,  then  de- 
fendants would  be  the  gainers;  they  would  have  the  benefit  of  the 
trespasser's  labor,  and  yet  the  latter  could  not  maintain  an  action 
to  recover  the  amount  thereof,  or  the  balance  of  the  contract  prioe. 
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The  conyersion  by  these  defendants  took  place  when  they  first  took 
charge  or  control  oyer  these  logs  in  Black  creek,  and  they  should 
respond  in  damages  according  to  the  value  at  that  time.  The  same 
reasons  do  not  exist  in  this  case  to  protect  these  defendants  that 
did  in  Windiester  v.  Craigy  33  Mich.  210,  and  Wetherbee  v.  Green, 
22  id.  311;  s.  c,  7  Am.  Bep.  653. 

There  are  very  many  cases  where  the  value  of  the  timber  stand- 
ing, or  when  first  severed  from  the  soil,  would  be  but  nominal,  and 
to  give  willful  trespassers,  or  those  to  whom  they  may  sell,  the  ben- 
efit of  any  increased  value  put  upon  it  by  the  original  wrong-doer, 
and  confine  the  owner  to  the  nominal  value,  would  but  encourage 
the  commission  of  acts  of  trespass,  and  tend  to  make  purchasers  at 
least  careless  as  to  the  title  they  were  acquiring.  It  is  easy  for  any 
one  to  claim  that  he  has  purchased  property  in  entire  good  faith, 
and  very  difficult  in  many  cases  to  establish  the  contrary,  and  if 
one  claiming  to  be  such  is  protected  to  the  extent  of  the  increased 
value  he  may  have  in  good  faith  added  to  the  property,  this  is  all 
he  can  fairly  claim  under  the  law.  This  rule  in  effect  was  held  in 
Isle  Royaie  Mining  Co.  v.  Hertin,  37  Mich.  332;  s.  c,  26  Am.  Eep. 
520,  and  much  that  was  there  said  is  equally  applicable  in  the  pres- 
ent case.  We  have  not  overlooked  the  case  relied  upon,  among 
others  cited,  of  Railway  Co.  v.  HutcMns,  32  Ohio  St.  584 ;  s.  c, 
30  Am.  Bep.  629.  We  have  heretofore  had  occasion  to  examine 
the  many  cases  there  cited,  and  they  do  not  lead  us  to  any  con- 
clusion other  than  the  one  here  arrived  at. 

We  are  of  opinion  that  the  judgment  should  be  reversed  with 
costs  and  a  new  trial  order^. 

Judgmeni  revereed* 
The  other  jnstioes  concurred. 


DowinsT  y.  Hendbis. 

(MlCloh.  406.) 

9mpoti»  Welau  v.  Brooklyn  Oiiifand  Newtown  B.  Gb.,  noU^  87  N.  T  08. 

« 

OmcAoo  AJTD  N0BTHWE8TERK  Railway  Oompant  v.  Smith. 

(MMIoh.60i.) 
8m  Cauleg  v.  PUUimrgh,  etc..  By.  Co.,  95  Penn.  St.  89S ;  s.  c,  40  Am.   Bep 

e64,noea. 
Vol.  LXI-28 
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XJpjoHK  T.  Board  of  Hbalzh. 

(M  MloluSlit) 
See  89  Am.  Bep.  19. 


Cuddy  t.  Horv. 

(MMIoh.808w) 

The  muter  of  a  veeeel  eannot  escape  responalbilitjr  for  ita  aafo 

by  intruatlng  it  to  a  charterer. 
A  paeaenger  on  a  pabllc  ateamboat,  injared  hj  ita  coUiaion  with  another,  ia 

conaeqaenoe  of  the  negligence  of  the  offlcera  of  both,  majr  hold  both  ownem 

liable* 

CASE.     The  defendant  had  judgment  below.    The  opinion  statea 
the  facts. 

Alfred  Rusaell,  James  Caplis,  Henry  M.  Campbell  and  H.  Jf. 
Duffidd,  for  plaintiff  in  error. 

Wiener  d  Speed  and  John  J.  Speedy  for  defendant  owner  of  the 
"  Garland." 

Moore,  CanJMd  dk  Warner  and  H.  J7.  Sunm,  for  defendants  own- 
ers of  the  ''  Mamie." 

Marstok,  C.  J.  The  following  statement  of  facts  taken  from 
the  briefs  of  counsel  for  the  defendants  is  sufficiently  full  and  ac- 
curate for  a  definite  understanding  and  discussion  of  the  legal  ques- 
tions raised. 

The  action  was  commenced  by  the  plaintiff  as  administrator  of 
the  estate  of  John  KcUey,  deceased^  to  recover  damages  on  account 
of  his  death  caused  by  a  collision  between  the  steamer  ''Garland/' 
of  which  the  defendant  Horn  was  owner,  and  the  steam-yacht 
"  Mamie,"  owned  by  the  other  defendants,  on  the  Detroit  river, 
July  22, 1880.  The  declaration  alleged  in  substance  that  the  Gar- 
land was  going  down  the  river  upon  a  pleasure  excursion,  and  the 
Mamie  was  coming  up,  returning  from  a  pleasure  excursion,  and 
that  Kelley  was  a  passenger  on  the  Mamie  ;  that  by  failure  of  the 
master  of  the  Garland  to  keep  a  proper  lookout,  and  by  his  failure 
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to  give  proper  sigBals  at  the  proper  time  upon  the  approach  of  said 
Mamie,  as  required  by  role  3  for  the  govemment  of  pilots^  and  by 
reason  of  the  faQure  of  the  master  of  the  Mamie  to  give  the  proper 
sigoab  to  indicate  upon  which  side  she  would  pass,  until  the  vessels 
had  approached  so  near  that  a  collision  was  inevitable,  and  by  rea- 
son of  the  fiulure  of  the  owner  and  master  of  the  Mamie  to  keep  & 
proper  lookout  upon  said  Mamie,  said  vessels  collided,  and  said 
Mamie  sank,  causing  the  death  by  drowning  of  said  Kelley. 

The  defendant  Horn  and  the  other  defendants  filed  separate  pleas 
of  the  general  issue.  The  owners  of  the  Mamie  also  filed  a  plea  in 
abatement,  alleging  that  proceedings  had  been  commenced  and 
were  then  pending  in  the  District  Court  of  the  United  States  by 
them  as  owners  of  the  Mamie,  for  the  purpose  of  taking  advantage 
of  the  statute  of  the  United  States  limiting  the  liability  of  vessel- 
owners  in  certain  cases.  And  special  notice  of  such  proceedings 
was  also  given  with  the  plea  of  the  general  issue. 

A  trial  was  had  upon  this  plea,  and  a  verdict,  by  direction  of  the 
eourt,  rendered  for  the  plaintiffs  thereon,  and  the  trial  thereujwn 
proceeded  upon  the  pleas  of  the  general  issue,  and  a  verdict  was 
rendered  in  favor  of  the  defendants.  The  casd  comes  here  on  writ 
of  error,  and  the  points  relied  upon  by  the  defendants  will  be  con- 
sidered in  order. 

The  position  taken  by  the  defendant  Horn  was,  that  the  plaint- 
iff's intestate  was  a  passenger  on  the  Mamie  at  the  time  of  the  al- 
lied collision,  and  the  Mamie  having  contributed  to  the  collision, 
phuntilTs  intestate  must,  in  law,  bo  hold  to  have  been  so  identified 
with  those  in  charge  of  the  yacht  that  ho  could  not  have  recovered 
if  he  had  survived,  for  ah  injury  suffered  by  him  occasioned  by 
such  collision,  and  that  under  the  terms  of  the  chartering  or  hiring 
of  the  yacht  he  could  not  have  recovered  for  an  injury  so  received. 

It  appeared  that  Rev.  A.  F.  Bleyenberg  had  chartered  the  steam- 
yacht  Mamie  to  carry  a  party  of  altar-boys  and  others,  twenty-one 
persons  in  all,  and  fourteen  of  them  from  eleven  to  fifteen  years  of 
age,  from  Detroit  to  Monroe  and  back,  for  which  he  was  to  pay 
twenty  dollars,  and  that  the  yacht  was  in  charge  of  the  master  and 
engineer  thereof  placed  there  by  the  owners.  At  the  time  of 
chartering  the  yacht  it  was  stated  that  there  would  be  about  twenty 
penons  to  go  on  the  trip,  but  no  limit  was  placed  upon  the  number 
or  as  to  the  particular  route  to  be  taken,  in  going  to  and  returning 
from  Monroe. 
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It  has  not  been  and  could  not  be  claimed  that  young  Kelley  had 
any  authority  or  control  whatever  over  the  master  or  engineer  of 
the  yachty  or  that  he  could  have  changed  or  directed  the  moyementa 
of  the  yacht  in  even  the  slightest  degree.  And  while  Father  Bleyen- 
bergy  undoubtedly,  we  may  assume,  could  and  did  have  charge  and 
control  of  the  yacht,  as  to  the  time  of  starting,  the  number  of  pas- 
sengers and  such  like,  yet  as  to  the  due  and  proper  management  of 
the  vessel,  the  steam  she  should  carry,  the  speed  at  which  she  should 
be  run,  the  course  she  should  take  within  certain  limits,  the  rules 
she  should  observe  in  meeting  and  passing  other  vessels,  the  lights, 
she  should  carry,  in  a  word,  the  laws  and  rules  applicable  to  such . 
craft  while  navigating  the  rivers  and  lakes,  were  matters  over  which 
he  could  not  rightfully  be  permitted  to  have  any  control  or  direc-, 

tion  whatever.     These  were  matters  which  the  master  of  the  vessel 

• 

could  not  legitimately  turn  over  to  the  guidance  or  direction  of  any 
person  who  may  have  chartered  the  boat  for  a  trip  to  and  from  a 
certain  point.     Had  directions  been  given  the  master  to  run  the 
yacht  ashore,  or  upon  a  rock,  or  to  run  down  upon  and  destroy  a 
row-boat,  or  not  to  give  or  answer  the  necessary  signals  when 
approaching  another  vessel,  or  to  not  carry  proper  lights,   clearly 
the  master  would  have  been  under  no  obligations  to  obey  such 
orders,  and  neither  he  nor  the  owners  of  the  vessel  could  have  justi- 
fied such  a  departure  from  duty  by  setting  up  the  authority  or 
directions  of  Father  Bleyenberg  therefor.     In  this  case  it  was  the- 
legal  duty  of  the  yacht  to  carry  proper  lights  at  night,  and  to  give 
and  answer  certain  signals  in  due  and  proper  time  when  approach- 
ing another  vessel,  and  what  the  law  had  thus  directed  to  be  done 
could  not  be  varied,  changed  or  controlled  by  any  person  who  may 
have  chartered  the  vessel  for  the  occasion.  And  where  a  person  can 
rightfully  have  no  voice  or  control,  he  cannot  be  held  so  identified 
with  those  in  charge  as  to  be  considered  a  party  to  their  negligence. 
It  seems  to  me  that  any  other  rule  would  but  point  out  the  way  to 
owners  of  vessels  in  which  they  could  violate  all  rules  and  regula-' 
tions  adopted  to  insure  the  safety  of  passengers  without  incurring 
any  liability  to  them  therefor.     The  reason  for  holding  a  person 
riding  in  a  private  conveyance  identified  with  the   driver  thereof, 
and  therefore  affected  by  the  negligence  of  the  latter,  cannot  fairly 
or  justly  be  held  applicable  in  cases  like  the  present.     In  the  case  of 
a  private  conveyance  the  driver  is  under  the  control  and  directions 
of  the  passenger,  and  if  not,  the  latter  may  well  decline  to  intrust 
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his  safety  farther  in  such  conveyance.  When  howeyer  a  person 
alters  a  public  conveyance,  and  certainly  a  railroad  train  or  a  steam- 
boat, he  has  no  such  control  over  the  movements  of  either,  and 
whether  he  may  have  chartered  such  conveyance  for  a  special  pur- 
pose or  not,  yet  for  a  faithful  observance  of  the  rules  of  law  enacted 
for  the  running  or  navigation  thereof  he  cannot  beheld  responsible 
in  a  case  like  the  present,  where  the  master  is  not  his  servant  and 
is  not  subject  to  his  directions  or  authority. 

The  authorities  cited  by  counsel  for  plaintiff  in  error  and  which 
decline  to  follow  Thorogood  v.  Bryan,  8  0.  B.  115,  should  be  fol- 
lowed in  the  present  case.  The  charterer  in  this  case  did  not 
appoint  the  officers  of  the  boat,  but  was  himself,  and  those  who 
accompanied  him,  under  and  subject  to  their  power  in  the  naviga- 
tion of  the  vessel,  and  if  they,  thus  controlling  the  movements  of 
the  Mamie  while  running,  and  representing  the  owners  thereof, 
were  guilty  of  negligence  in  the  performance  of  their  duties,  those  on 
board  have  ajremedy  for  injuries  suffered  in  consequence  thereof.  See 
also  Owingion  T.  Co.  v.  KMy,  36  Ohio  St  86;  s.  c,  38  Am.  Bep.  558. 

It  was  next  insisted  that  there  was  no  joint  liability  on  the  part 
ef  the  defendants.  This  question  is  not  free  from  embarrassment, 
nd  upon  a  trial  the  danger  is  that  each  defendant  is  interested  in 
endeavoring  to  throw  all  the  blame  upon  the  other,  and  perhaps 
attempt  to  prove  acts  of  negligence  not  set  forth  in  the  declaration. 
In  opposition  to  this  it  may  be  said  that  negligence  caused  a  col- 
hnon  by  which  plaintiff's  intestate  was  killed,  and  that  a  remedy  is 
given  by  statute  to  recover  damages  therefor ;  that  if  separate  actions 
are  brought  different  juries  may  acquit  all  the  defendants,  and  thus 
the  plaintiff  be  defeated,  although  his  right  to  recover  be  un- 
questioned. Where  therefore  such  embarrassments  are  likely  to 
arise  upon  the  trial,  and  bearing  in  mind  that  the  plaintiff  is  with- 
out fault  and  is  entitled  to  recover — at  least  we  must  so  consider 
in  the  discussion  of  this  question — is  not  the  plaintiff  who  has  thus 
suffered  the  wrong  entitled  to  a  remedy,  and  are  not  the  difficulties 
and  dangers  to  be  thrown  upon  those  presumably  in  the  wrong  rather 
than  upon  him  who  was  not  in  fault  ?  If  in  either  view  injustice 
is  likely  to  be  done,  should  not  the  defendants  assume  or  be  charged 
with  the  risk  ?  Is  there  however  likely  to  be  any  injustice  done  in 
holding  them  jointly  liable  P  I  think  not.  The  facts  are  likely  to 
be  fully  brought  out  on  such  a  trial ;  neither  will  be  interested  in 
keeping  back  any  thing  tending  to  show  that  it  was  the  other  alone 
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that  was  in  f ault,  and  we  cannot  assume  that  any  willfully  falae 
eTideuce  will  be  given  in  the  case.  The  facts  are  quite  likely 
therefore  to  be  fully  presented  to  the  jury,  who  can  place  the 
responsibility  where  it  rightfully  belongs,  either  by  holding  both 
liable,  or  holding  one  party  liable  and  acquitting  the  other. 

An  act  wrongfully  done  by  the  joint  agency  or  co-operation  of 
several  persons  will  render  them  liable  jointly  or  severally.  The 
faijury  done  in  this  case  resulted  from  a  collision  caused  by  the  con- 
temporaneous act  of  two  separate  wrong-doers,  who  though  not 
acting  in  concert,  yet  by  their  simultaneous  wrongful  acts  put  in 
motion  the  agencies  which  together  caused  a  single  injury ;  and  for 
this  the  injured  party  could  receive  but  a  single  compensation.  ''It 
is  the  fact  that  they  all  united  in  the  wrongful  act,  or  set  on  foot 
or  put  in  motion  the  agency  by  which  it  was  committed,  that  renders 
them  jointly  liable  to  the  person  injured.  Whether  the  act  was 
done  by  the  procurement  of  one  person  or  of  many,  and  if  by 
many,  whether  they  acted  with  a  common  purpose  and  design  in 
which  they  all  shared,  or  from  separate  and  distinct  motive,  and 
without  any  knowledge  of  the  intentions  of  each  other,  the  nature 
of  the  injury  is  not  in  any  degree  changed,  or  the  damages  increased 
which  the  party  injured  has  aright  to  recover."  Slone  v.  Dickinson^ 
d  Allen,  31. 

In  CoJegromy.  New  Tork,  etc.,  R.  li.,  20  N.  Y.  492,  it  was  held 
that  a  passenger,  injured  by  a  collision  resulting  from  the  concurrent 
negligence  of  two  railroad  corporations,  could  maintain  a  joint  action 
against  both.  Coof)er  v.  E.  T.  Co,,  75  N.  Y.  116,  was  a  case  where 
death  had  resulted  from  a  collision  by  two  vessels,  and  an  action 
against  both  jointly  was  maintained.  In  my  opinion  this  action  may 
be  maintained  against  the  owner  of  both  vessels.  UUbnan  v.  New^ 
ingtou  57  Oal.  56  : 

[Minor  question  omitted.] 

As  we  have  thus  passed  upon  all  the  material  questions  raised,, 
and  are  of  opinion  that  the  court  erred  upon  the  questions  designated, 
the  judgment  will  be  reversed  with  costs  and  a  new  trial  ordered. 


The  other  justice  concurred. 
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Jkiy — canatraMof,  ItyjudQe — $pUUing  ddftrMM. 

A  July  euDo  into  ooart  and  reported  that  they  ooald  not  agree,  and  "stood 
eleven  to  one  and  divided  on  $300."  The  Judge  told  them  it  woald  be  bet- 
ter lor  one  or  both  eidee  to  yield,  and  that  a  dlaagreement  over  to  amall  a 
natter  would  be  anfortnnate.    Seid,  error. 

CASE.     The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment below. 

Crocker  Jt  Huiehins,  for  plaintiff  in  error. 
/•  2?.  EUhridge,  for  defendant  in  error. 

CooLEY,  J.  The  defendant  in  error,  an  infant,  brought  suit 
•gainst  Ooodsell,  who  is  a  physician,  for  malpractice  in  setting  her 
arm.  Ooodsell  had  treated  the  injury  as  a  fracture  of  the  humerus, 
bat  after  two  or  three  weeks  it  was  discoyered  that  there  was  a  dis- 
location at  the  elbow,  and  another  physician  was  called  in,  by  whom 
the  dislocation  was  properly  treated.  There  was  a  fair  question  on 
the  eyidence  whether  Goodsell  had  been  laboring  under  any  mis- 
tclce  in  his  treatment ;  whether  the  fracture  for  which  he  treated 
the  child  had  not  existed  in  fact,  and  whether  the  child  had  not 
caused  the  dislocation  by  engaging  in  rough  and  violent  sports 
while  her  arm  was  progressing  favorably  under  the  physician's  treat- 
ment    The  jury  however  found  against  him,  and  he  brings  error. 

[Omitting  other  questions.] 

The  judge  however  did  commit  an  enor  subsequent  to  the 
charge,  of  which  the  plaintiff  in  error  is  at  Uberty  to  take  advant- 
age. The  record  states  that  after  the  jury  had  been  absent  for  a 
time  they  came  in  and  stated  ''  they  had  not  agreed,  but  stood 
eleven  to  one  and  divided  on  t200.''  The  judge  in  reply  told  them: 
**  If  that  is  the  only  difference  it  would  be  better  for  the  county  and 
the  parties  on  both  sides  that  one  or  both  sides  yield  so  as  to  come 
together.  .  It  would  be  unfortunate  for  all  to  have  a  disagreement 
when  the  difference  is  so  small,''  and  he  asked  them  to  get  together 
if  possible. 

It  18  no  doubt  true  that  juries  often  compromise  in  the  way  here 
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suggested,  and  that  by  ''splitting  difference/'  they  sometimes 
turn  yerdicts  with  which  the  judgment  of  no  one  of  them  is  sati»> 
fied.  But  it  is  an  abuse.  The  law  contemplates  that  they  shall, 
by  their  discussions,  harmonize  their  views  if  possible,  but  not  that 
they  shall  compromise,  divide  and  yield  for  the  mere  purpose  of  an 
agreement  The  sentiment  or  notion  which  permits  this  tends  to 
bring  jury  trial  into  discredit  and  to  convert  it  into  a  lottery.  It 
was  no  doubt  very  desirable  to  the  public  and  to  the  parties  that 
the  jurors  should  agree  if  they  could  do  so  without  sacrificing  what 
any  one  of  them  believed  were  the  just  rights  of  the  parties  ;  but 
not  otherwise. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  or- 
dered. The  condition  of  the  record  is  such  that  we  feel  warranted 
in  directing  that  in  taxing  the  costs,  only  one-half  the  cost  of  print- 
ing the  record  shall  be  allowed. 

Judgm$ni  reaffirmmL 

The  other  justices  concurred. 
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WoRDXir  T.  New  Bsdfobd. 

If  a  cilj  leto  rooms  in  a  pablle  building  with  the  Benrioes  of  a  Janitor,  it  li 
'  mponallile  lor  a  penoiud  injary  eanaed  by  hia  negligence  in  the  eaie  of  tho 
bnOding  to  one  lawfully  there  by  inTitation  of  the  hirer.* 

TORT  for  personal  injury  by  falling  through  a  trap-door  in  a 
public  hall  belonging  to  defendants  The  opinion  states  faota 
The  plaintiff  had  judgment  below. 

F,  A.  MiUikenf  for  defendant 

E.  L.  Barney y  for  plaintiff. 

MosTOK,  J.  Under  the  instructions  given  them,  the  jury  must 
We  found  that  the  city  of  New  Bedford  was  the  owner  of  a 
building  known  as  the  city  hall,  used  for  the  ordinary  municipal 
purposes ;  that  it  had  been  accustomed  to  let  it,  for  profit,  for 

*88e  JfoMKonT.  StafiN»rtNi0fc  (71  Me.  287),  as  Am.  Bep.  SOB. 
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lectures,  exhibitions,  amusements  and  other  like  purposes  having 
no  relation  to  municipal  affairs  or  interests ;  that  at  the  time  the 
injury  happened  to  the  plaintiff  it  had,  acting  by  its  committee  on 
public  property,  let  the  hall  and  a  smaller  room  adjoining,  for  profit^ 
to  the  Southern  Massachusetts  Poultry  Association ;  that  the  sum 
paid  by  the  association  included  compensation  for  the  lighting  and 
heating  the  rooms  and  for  the  services  of  the  janitor,  who,  by 
appointment  of  the  city,  had  the  care  of  the  building ;  that  the 
plaintiff  was  injured  solely  by  the  carelessness  of  the  janitor,  while 
doing,  acts  in  the  lighting  and  heating  of  the  rooms ;  and  that  the 
plaintiff  was  rightfully  in  the  rooms  and  using  due  care  when  he 
received  the  injury.  These  facts  are  suificient  to  establish  the 
liability  of  the  city. 

A  city  or  town  is  not  liable  to  a  private  citizen  for  an  injury 
caused  by  any  defect  or  want  of  repair  in  a  city  or  town  hall  or 
other  public  building  erected  and  used  solely  for  municipal  pur- 
poses, or  for  negligence  of  its  agents  in  the  management  of  such 
buildings.  This  is  because  it  is  not  liable  to  private  actions  for 
omission  or  neglect  to  perform  a  corporate  duty  imposed  by  general 
laws  upon  all  cities  and  towns  ^ke*,  from  the  performance  of  which 
it  derives  no  compensation. 

But  when  a  city  or  town  does  not  devote  such  building  exclusively 
to  municipal  uses,  but  lets  it,  or  a  part  of  it,  for  its  own  advantage 
and  emolument,  by  receiving  rents,  or  otherwise,  it  is  liable  while  it 
is  so  let  in  the  same  manner  as  a  private  owner  would  be.  Oliver 
V.  Worcester y  102  Mass.  489 ;  s.  c,  3  Am.  Rep.  485;  HUIy.  Bosiim^ 
122  Mass.  344;  s.  c,  23  Am.  Rep.  332. 

But  the  defendant  contends  that  a  city  or  town  has  no  power  to 
let  its  public  buildings  for  private  uses,  that  the  letting  to  the 
poiultry  association,  if  made  by  the  city,  was  ultra  virea^  and  there- 
fore it  is  not  liable.  This  ground  is  untenable.  The  city  could  not 
erect  buildings  for  business  or  speculative  purposes,  but  having  a 
city  hall,  built  in  good  faith  and  used  for  municipal  purposes,  it  has 
the  right  to  allow  it  to  be  used  incidentally  for  other  purposes, 
either  gratuitously  or  for  a  compensation.  Such  a  use  is  within 
its  legal  authority,  and  is  common  in  most  of  our  cities  and  towns. 
French  y,  Quincy,  3  Allen,  9. 

The  defendant  also  contends  that  the  act  of  the  committee  on 
public  property  in  letting  the  hall  was  unauthorized,  and  did  not 
bind  the  city.    The  by-laws  of  the  city  provide  that ''  this  committee 
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shall  baye  the  care  and  custody  of  all  buildings  belonging  to  the 
city,  and  of  the  erection^  alteration  &nd  repairs  thereof,  excepting 
as  otherwise  profided,  and  subject  to  such  rules,  orders,  and 
regulations  as  the  city  council  may  adopf  No  yote  of  the  city 
council  authorizing  its  committee  to  let  the  hall  was  shown  ;  but 
it  appeared,  and  was  not  disputed,  that  the  city  had  for  a  series  of 
years  previously  to  the  plaintiff's  injury  let  the  hall  for  similar  pur- 
poses for  profit  and  that  the  money  received  had  been  paid  into  the 
treasury  of  the  city.  This  evidence  was  sufficient  to  prove  the 
authority  of  the  committee  to  let  to  the  poultry  association. 

The  defendant  further  contended  that  the  janitor,  by  whose 
negligence  the  plaintiff  was  injured,  was  not  the  agent  of  the  city, 
but  of  the  poultry  association.  By  the  terms  of  the  contract  with 
the  association,  it  was  to  pay  the  sum  of  t40  as  rent,  and  **  this 
warn  included  compensation  for  the  use  of  the  rooms  let,  for  heating 
and  lighting,  and  the  services  of  a  janitor  furnished  by  the  city.'^ 
This  imports  a  stipulation  by  the  city  that  it  would  heat  and  light 
the  rooms,  and  for  this  purpose  would  furnish  the  janitor  as  its 
agent.  In  performing  the  duty  of  lighting  and  heating  the  rooms, 
the  janitor  was  acting  as  the  agent  of  the  city.  If  an  individual 
owning  a  hall  should  let  it  upon  a  similar  contract,  assuming  the 
duty  of  lighting  and  heating  it,  he  would  be  ultimately  liable  for 
an  injury  caused  by  his  negligence  in  performing  this  duty.  It 
may  be  that  the  tenant,  from  his  relation  to  the  public  which  he 
invites  to  enter  the  hall,  might  be  liable  to  a  person  injured,  but 
if  so,  be  would  have  recourse  over  against  the  owne;r,  by  whose 
n^ligenoe  the  injury  was  caused.  The  liability  is  the  same  against 
the  city,  if  the  plaintiff  was  injured  by  the  negligence  of  an 
agent  acting  for  it  in  the  performance  of  a  duty  undertaken  by 
it  for  profit 

We  are  therefore  of  opinion,  that  upon  the  facts  proved  in  this 
easo  the  defendant  was  liable  ;  it  was  dealing  with  the  city  hall, 
not  in  the  discharge  of  a  public  duty,  but  for  its  own  benefit  and 
gain  in  a  private  enterprise,  in  the  same  way  as  a  private  owner 
might,  and  was  liable  for  negligence  in  the  management  of  the 
property  to  the  same  extent  as  such  private  owner  would  be. 

Ezoepiions  overruled. 


J 
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Harrii  y.  Ckrmodjr. 


Habbis  y.  Oabmodt. 

ClU  Mas.  fil.) 
Dureu —  threat  of  imprimnmsfU  oficn. 


A  lather  may  AToid  a  mortgage  which  he  was  indaoed  to  ezeente  hy  thnata 
of  the  proaeoation  and  imprisonment  of  his  son.    {See  noU,  p,  100.) 

■ 

ACTION  to  recover  land.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

'   W.  D.  NoHhend  di  E.  F.  Stone,  for  plaintiff. 

■  P.  (yLougMin  d  J.  M.  Raymoruly  for  defendants. 

.  Morton,  J.  At  the  trial,  the  evidence  tended  to  show  that  the 
plaintiff  sued  the  male  defendant  upon  several  promissory  notes 
purporting  to  have  been  indorsed  by  him  ;  that  the  defendant  set 
up  in  that  suit  that  the  notes  were  not  indorsed  by  him,  but  his 
pretended  signatures  were  forged  by  his  son ;  and  that  a  settlement 
of  that  suit  was  made,  under  which  the  defendant  gave  his  note 
for  one  thousand  dollars,  secured  by  a  mortgage  of  real  estate. 

.  In  the  case  at  bar  the  defendant  seeks  to  avoid  this  mortgage 
upon  the  ground  that  he  was  induced  to  execute  it  by  duress.  The 
evidence  tended  to  show  that  he  was  induced  to  execute  it  by  threats 
of  the  prosecution  and  imprisonment  of  his  son.  The  court 
ilistructed  the  jury  as  to  what  would  constitute  duress,  without 
objection  being  taken  ;  and  then  ruled  in  substance  that  the  defend- 
ant could  avoid  the  mortgage  by  proof  of  duress  to  his  son.  The 
plaintiff  excepted  to  this  ruling,  and  the  first  question  is  as  to  its 
correctness. 

At  common  law,  as  a  general  rule,  the  defense  of  duress  pmrminan 
must  be  sustained  by  proof  of  threats  which  create  a  reasonable  fear 
of  loss  of  life,  or  of  great  bodily  harm,  or  of  imprisonment,  of  the 
person  to  whom  the  threats  are  made,  and  one  m^n  cannot  avoid 
his  obligation  by  reason  of  duress  to  another.  There  is  a  well- 
settled  exception  to  this  rule  in  the  case  of  husband  and  wife,  all 
the  authorities  agreeing  that  each  may  avoid  a  contract  if  it  was 
made  to  relieve  the  other  from  duress.  Shep.  Touchst.  61 ;  Met 
Cont  28,  and  note ;  Robituan  v.  Oould,  11  Oush.  55,  and  oases 
cited. 
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"^^^^— » 


Harm  y.  Carmodj. 


The  question  whether  this  exception  extends  to  the  relation  of 
puent  and  child  does  not  appear  to  ha^  e  been  expressly  adjudicated. 
But  we  find  many  dicta  of  judges  and  statements  of  authors,  entitled 
to  great  respect,  which  show  that  from  the  earliest  times  it  has  been 
considered  as  the  settled  law  that  the  relation  of  parent  and  child 
was  within  the  exception. 

In  a  note  to  Bayly  v.  Clare,  2  Brownl.  275,  276,  in  the  GommoA 
Bench,  Michaelmas  term  7  Jac.  1,  it  is  said  that  '^  the  husband  may 
avoid  the  deed  that  he  hath  sealed  by  the  duress  of  imprisonment 
of  his  wife  or  son,  but  not  of  his  servant.''  This  is  evidently  the 
same  case  stated  by  Sergeant  Bolle  in  his  Abridgment,  as  follows  : 
"  A  servant  shall  not  avoid  his  deed  made  by  duress  to  his  master. 
M.  7,  Ja.  B.  per  Coke.  But  a  son  shall  avoid  his  deed  by  duress  to 
his  father.  M.  7,  Ja.  B.  2,  per  Ooke.  The  husband  shall  avoid  a 
deed  by  duress  to  his  wife.  M.  7,  Ja.  B.  per  Ooke."  1  Bol.  Abr. 
687,  pis.  4-6. 

Lord  Bacon,  under  the  maxim.  Persona  conjuncta  aquiparaiur 
interetiSB  proprio,  wrote  ''  so  if  a  man  menace  me,  that  he  will  im- 
prison or  hurt  in  body  my  father  or  my  child  except  I  make  unto 
him  an  obligation,  I  shall  avoid  this  duress,  as  well  as  if  the  duress 
had  been  to  mine  own  person."    Bac.  Max.  reg,  18. 

The  same  law  is  explicitly  laid  down  without  question  by  the 
anther  of  Bacon's  Abridgment  and  by  Mr.  Dane  and  by  Mr  Justice 
McLsAM.  Bac.  Abr.  Duress,  B;  5  Dane  Abr.  166,  375;  McCliniick 
T.  CumminSf  3  McLean,  158,  159. 

In  Wayne  v.  Sands,  1  Freem.  351,  the  point  decided  was  that  a 
plea,  that  one  Robinson  was  jointly  bound  with  the  defendant,  and 
that  Robinson  entered  into  the  contract  by  duress,  was  bad.  The 
reporter  attributes  to  Wylde,  J.,  the  remark  that  '^  if  the  duress 
be  to  a  father  or  brother,  and  a  son  enter  into  bond,  this  is  a 
dureas  to  the  son,"  and  to  Twisdek,  J.,  the  remark  that  ''  a  man 
shall  in  no  case  avoid  his  deed  by  a  duress  to  another,  let  him  be 
related  how  he  will."  The  case  is  too  imperfectly  reported  to  be  of 
great  weight,  and  it  is  to  be  observed  that  the  remark  attributed  to 
TwiSDSK,  J.,  would  exclude  the  case  of  husband  and  wife,  in 
opposition  to  all  the  authorities.  In  the  report  of  the  same  case, 
under  the  name  of  Warn  v.  Sandown,  in  3  Keb.  238,  it  is  said  that 
there  was  ''  per  curUnn  judgment  for  the  plaintiff  ;  this  Roberts 
being  no  tather,  husband,  wife  nor  near  relation,  in  which  cases  the 
bond  would  be  void. " 
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We  are  not  referred  to  any  modem  authorities  opposed  to  the 
yiewsof  the  learned  judges  and  authors  whom  we  have  cited.  The 
exception  in  favor  of  husband  and  wife  is  not  based  solely  upon  the 
legal  fiction  that  they  are  in  law  one  person,  but  rather  upon  the 
nearness  and  tenderness  of  the  relation.  The  substantial  reasons 
for  the  exception  apply  as  strongly  to  the  case  of  a  parent  and  child 
as  to  that  of  a  husband  and  wife.  No  more  powerful  and  constrain- 
ing force  can  be  brought  to  bear  upon  a  man,  to  overcome  his  will 
imd  extort  from  him  an  obligation,  than  threats  of  great  injury  to 
his  child.  Both  upon  reason  and  upon  the  weight  of  the  authori- 
ties we  are  of  opinion  that  a  parent  may  avoid  his  obligation  by 
duress  to  his  child,  and  therefore  that  the  ruling  of  the  Superior 
Court  upon  this  point  Was  correct. 

BxcepHon8  overruled. 


Kon  mtTBE  Rkpoetbb.— A  rimflar  dedrtoa  mm  made  hf  th>  Hooie  at  Lofdt,in  fflU 
VamB  T.  BayUy^  14  L.  T.  Rep.  (N.  8.)  SQci,  but  thA  deeiiloa  was  malalj  pot  on  the  gromiA 
that  the  agreement  was  for  stifUng  a  prosecution,  and  therefore  Toid.  But  Lonl  Waar- 
BuaT  said :  *^The  only  motlTe  to  induce  him  to  adopt  the  debt  was  the  hope  that  by  no 
doing  he  would  relieve  liis  son  from  the  inevitahle  consequences  of  his  crime.  The  ques- 
tion therefore,  my  lords,  is,  whether  a  father,  appealed  to  under  such  drcomstaiicsa, 
with  the  knowledge  that  unleM  he  does  so,  his  son  will  be  ezpossd  to  a  criminal  prosscu 
tion,  with  the  certainty  of  a  conviction,  can  be  regarded  as  a  free  and  voluntary  agent. 
I  have  no  hesitation  in  sajring  that  no  man  Is  safe,  or  ought  to  be  safe,  who  takes  a 
aecurity  for  the  debt  of  a  felon,  from  the  father  of  the  felon,  under  such  eiroumstancea. 
A  contract  to  give  security  for  the  debt  of  another,  which  is  a  contract  without  cousldera- 
iion,  is  above  all  things  a  contract  which  should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it.  But  it  is  clear  that  the  power  of  considerInK 
whether  he  ought  to  do  it  or  not,  whether  It  is  prudent  to  do  it  or  not,  Is  altogether  taken 
away  from  a  father  when  he  is  brought  into  the  situation  of  either  refusing  and  lea^'lufs 
his  son  ill  that  perilous  condition,  or  of  taking  on  himself  the  amount  of  that  civil  oblU 
gallon.  I  have  therefore,  my  lords,  in  that  view  of  the  case,  no  difllcolty  In  ssylng,  that 
as  far  as  my  opinion  is  concerned,  the  security  given  for  the  debt  of  the  son  by  the  father, 
under  such  drcumatnnoes, was  not  the  security  of  a  man  who  acted  with  that  freedom  and 
power  of  deliberation  that  must  undoubtedly  be  oonslderad  as  necessary  to  validate  a 
transaction  of  such  a  description. " 
The  same  doctrine  was  approved,  o6tt6r,  in  Seear  v.  Cnh^n^  45  L.  T.  Rep.  (N.  8.)  S80L 
In  Jordan  v.  EUiott,  Pennsylvania  Supreme  Court,  ICarch,  U89,  the  plaintiff  sued  on  a 
Judgment  note  obtained  by  him  from  the  defendant,  a  widow  seventy-seven  years  old. 
upon  threats  of  prosecuting  her  son,  to  whom  the  plaintiff  had  lent  the  sums  for  which 
the  note  was  «dven  (over  $7,000),  and  who  had  become  insolvent.  It  appeared  In  evidence 
that  the  plaintiff  strode  up  and  down  with  fierce  gesticulations  and  tragical  routterlngs, 
thrust  his  fist  in  the  face  of  the  insolvent  son,  who  sought  to  interfere,  and  vowed  wlA 
uplifted  hand  to  prosecute  htm  unless  the  matter  was  settled,  until  finally  '*the  glils  be- 
gan to  cry  "  and  the  old  lady  "  ready  through  terror,  as  she  sajrs,  to  do  any  thing  to  pot 
an  end  to  this  frightful  scene,**  signed  the  note.  The  court  in  afflrming  a  verdict  for  the 
defendant  said:  **  We  are  free  to  admit,  that  to  a  man  of  ordinary  courage,  this  fusB  and 
fume  of  Jordan  might  have  been  regarded  as  a  mere  farce,  and  would  probably  have  been 
productive  of  a  consequence  no  more  serious  than  a  summary  and  unceremonious  cJecU 
ment  of  the  Intruder  from  the  premises.  But  to  this  old  lady,  helplesj  as  she  was,  and 
onprsparsd  either  to  encounter  or  deal  with  such  sham  heroics,  the  matter  was  altogether 
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dUlereas,  and  the  juiy  were  JusUHed  in  believing  that  she  was  much  frightened,  and  that 
her  will  was  bo  oontmlled  therebj  that  the  obligation  which  she  signed  was  not  her  free 
sad  volnntaiy  act.  We  are  aware  that  neitlier  under  the  rule  of  the  civil  nor  common 
law,  as  formerly  expressed,  would  there  be  suflldent  to  release  Mrs.  Elliott  from  her  con- 
tract. Bnt  *  •  •  we  think  the  opinion  of  Mr.  Evans  expresses  the  doctrine  which  is 
aow  appfvred  by  the  judicial  mind,  both  of  this  country  and  of  England,  that  any  con- 
traet  produoed  by  actual  Intimidation  ought  to  be  held  void,  whether  arising  from  a  result 
of  merely  personal  infirmity,  or  from  droumstaacea  which  might  produce  a  like  effect 

petaona  of  ordlnaiy  flrmness. " 

Ca§iMm  T.  Lookout  Bankf  6  Lsa,  88S;  s.  c,  40  Am.  B^.  81. 


Churchill  t.  Holt. 

(in  Mass.  67.) 
ngiiffnuo — eonMbuHon — in  pariddkto. 

If  a  peiMB  maintainii  a  hatch  wmjr  in  his  sidewalk  anmfe  for  iraTellen,  and 
anoilMir  takes  and  leaves  the  coTer  off,  and  a  tTareller  being  injared  therebj 
leeovers  damagee  agftlnst  the  oeeapant,  the  latter  cannot  recoyer  Indemnity 
of  the  intermeddler. 

TORT  to  reooyer  ihe  amount  of  a  judgment,  paid  by  plaintiff,  re- 
corered  by  Mrs.  Meston  against  plaintiff  for  personal  injnriet 
Gtnsed  by  falling  into  an  open  hatchway  on  plaintiff's  premises. 
The  opinion  states  the  facts.     The  defendant  had  judgment  below. 

/.  0.  Teeb  {0.  R.  Train  with  him),  for  plaintiffs. 

A.  A,  Jtannetf,  for  defendants. 

Momoiry  J.  This  case  came  before  us  at  the  former  hearing 
vpon  an  offer  of  proof  made  by  the  plaintiffs ;  and  it  was  held  that 
the  case  should  have  been  submitted  to  the  jury,  because  the  evi- 
dence offered  tended  to  show  that  on  the  day  of  the  accident,  the 
plainti&  left  the  hatchway  in  a  safe  condition,  and  the  servant  of 
the  defendants  negligently  removed  the  cover,  and  thus  made  it  dan- 
gerous, without  the  knowledge  of  the  plaintiffs.  It  was  adjudged 
that  if  such  were  the  &icts,  the  parties  were  not  joint  tortfeasors, 
in  pari  detictOf  and  the  plaintiffs  could  maintain  an  action  for  in- 
demnity. Churchill  V.  Holty  127  Mass.  165  ;  s.  c,  34  Am.  Bep^ 
355.     At  the  peoond  trial,  fhe  facts  were  disputed.     The  principal 
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question  was  whether  the  parties  were  joint  tortfeasors,  within  the 
role  of  law  which  precludes  those  who  are  in  pari  delieio  from  le- 
ooyering  of  each  other  indemnity  or  contribution.  The  evidence 
was  conflicting.  '  The  bill  of  exceptions  states  that  'Hhe  presiding 
justice  gave  instructions  intended  to  cover  all  the  points  raised  by 
either  party,  to  which  no  exception  was  taken  except  as  follows: 
The  jury  were  instructed  that  if  the  plaintiffs  left  the  hatchway  in 
a  condition  that  was  reasonably  safe,  and  the  defendants'  servant 
removed  the  covering  in  the  performance  of  the  defendants'  busi- 
ness, so  that  the  injury  to  Mrs.  Meston  was  caused  by  that  means, 
the  plaintiffs  are  entitled  to  recover ;  but  if  the  hatchway  as  left  by 
the  plaintiffs  was  in  an  unsafe  condition,  so  that  an  injury  to  Mrs. 
Meston  was  liable  to  happen  in  consequence  of  it,  and  the  defend- 
ants' servant,  in  the  course  of  the  business  of  the  defendants,  so 
interfered  with  the  hatchway  as  to  cause  it  to  be  more  dangerous, 
and  Mrs.  Meston  was  injured  in  the  way  thus  made  more  dan- 
gerous, the  plaintiffs  could  not  recover.  To  this  instruction  the 
counsel  for  the  plaintiffs  duly  objected." 

The  first  clause  of  these  instructions  was  in  accordance  with  the 
previous  decision  in  this  case,  and  the  plaintiffs  do  not  object  to  it. 
The  second  clause,  fairly  construed,  means  that  if  the  plaintifb 
left  the  hatchway  in  an  unsafe  condition,  so  that  the  same  injury 
or  an  injury  of  the  same  character  was  liable  to  happen  to  Mrs. 
•  Meston  in  consequence  of  it,  and  if  the  defendants'  servant,  in  the 
course  of  their  business,  interfered  with  it  so  as  to  make  it  more 
dangerous,  that  is,  to  increase  the  danger  already  existing  by  the 
fault  of  the  plaintiffs,  and  Mrs.  Meston  was  injured  in  the  hatelw 
way  thus  made  more  dangerous,  the  plaintiffs  cannot  recover.  Wr 
cannot  doubt  that  it  was  so  intended,  and  so  understood  by  the 
jury.  Thus  construed  it  is  not  open  to  exception,  because  in  the 
case  which  it  supposes  the  fault  of  the  plaintiffs  was  a  contributing 
cause  of  the  injury.  In  such  a  case,  both  parties,  whether  the}' 
act  with  a  common  purpose  or  independently,  aid  in  creating  the 
danger  or  nuisance,  and  it  is  impossible  to  apportion  the  degree  of 
their  respective  negligeuce,  or  to  determine  by  whose  individual 
negligence  the  injury  was  caused.  They  are  both  wrong-doers, 
whose  unlawful  acts  contribute  to  produce  the  injury.  They  are 
in  pari  delicto,  and  therefore  neither  can  recover  indemnity  or  con- 
tribution of  the  other.  The  plaintiffs  contend  that  they  had  the 
light  to  go  to  the  jury  upon  the  question  whether  the  sole  cause  of 
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the  injory  to  Mrs.  Meston  were  the  negligent  acts  of  the  defend* 
ants'  servmnt 

We  most  presume  that  proper  instructions  were  given  as  to  other 
aspects  of  the  case;  but  in  the  aspect  of  the  case  supposed  in  the 
instruction  we  are  considering,  that  is,  if  the  jury  found  that  the 
plaintifb  negligently  left  the  hatchway  in  a  dangerous  condition, 
and  that  the  acts  of  the  defendants'  servant  merely  made  it  more 
dangerous,  it  is  impossible  for  the  jury  to  find  that  the  fault  of  the 
plaintifEs  did  not  contribute  to  the  injury.  It  is  like  the  case  of  a 
man  injured  by  falling  into  a  hole  dug  partly  by  one  person  and 
partly  by  another.  Tlie  acts  of  both  aid  in  creating  the  danger 
which  causes  the  injury,  and  it  cannot  be  ascertained  whether  the 
acts  of  one  excluding  the  acts  of  the  other  would  have  caused  the 
same  injury.  If  the  acts  are  unlawful,  both  are  wrong-doers  in  pari 
ddiclo,  and  though  each  would  be  liable  to  the  person  injured, 
neither  could  recover  indemnity  or  contribution  of  the  other. 

Ezcepiions  overruUtL 


Gakbbidob  Savihgs  Bank  v.  Hydb. 

aSl  Mmi.  77.) 
NsgoHable  inttrufnent — alUratian — mtmorandtim  an  baeh 

A  memorandom  made  on  the  back  of  a  note,  by  the  holder,  in  poraaanoe  of 
an  agreement  with  the  malLer,  bat  without  the  knowledge  of  a  anretj.  to 
the  efft^  that  the  rate  of  interest  after  a  specified  daj  will  be  lera  than  that 
provided  in  the  note,  is  not  an  alteration,  and  does  not  discharge  thesaietj. 

i  CTION  on  a  promissory  note.     The  opinion  states  the  case. 


If.  F.  Dickinson f  Jr,^  di  H.  R.  Bailey,  for  defendants. 

G.  S.  Hah  and  (7.  F.  Walcott,  for  plaintiff. 

HoRTOX,  J.  This  is  a  suit  against  the  executors  of  one  of  the* 
sureties  upon  a  promissory  note  held  by  the  plaintiff.  By  the  note, 
which  Is  dated  October  16,  1871,  the  maker  promises  to  pay  to  the 
T'biintiff  $6,000  on  demand,  with  interest  at  the  rate  of  seven  and 
one-half  per  cent  per  annum,  payable  semi-annually.  At  the  trial, 
Vol  XLI  — 25 
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it  appeared  that  the  treasurer  of  the  plaintiff^  some  years  after  the 
date  of  the  note^  having  authority  to  do  so,  wrote  upon  the  back 
of  the  note  the  memorandum,  '^  Rate  of  interest  to  be  6  1-2  per 
cent  from  Oct.  10^  1876."  The  defendants  asked  the  court  to  rule 
''  that  any  change  in  the  rate  of  interest  of  the  note,  whether 
made  on  the  face  of  the  note  or  by  a  memorandum  in  the  margin 
or  upon  the  back  of  the  note,  was  a  change  in  the  terms  of  the 
contract,  and  a  material  alteration  of  the  note  such  as  would  dis- 
charge the  defendants'  testator,  if  made  without  his  consent,  and 
that  the  indorsement  upon  the  back  of  the  note  in  suit  was  such 
an  alteration; "  which  ruling  the  court  refused. 

The  defendants  contend,  in  the  first  place,  that  this  memoran- 
dum thus  made  was  a  material  alteration,  in  the  sense  of  a  mutiLi- 
tion  of  the  note,  which  avoided  it  as  to  all  parties  not  consenting 
to  it.  In  the  cases  where  it  has  been  held  that  a  material  alteration 
of  a  note  or  other  contract  avoids  it,  there  has  been  some  change  by 
erasure  or  interlineation  in  the  paper  writing  constituting  the  evi- 
dence of  the  contract,  so  as  to  make  it  another  and  different  instru- 
ment, and  no  longer  evidence  of  the  contract  which  the  parties 
made.  Thp  ground  of  the  decisions  is  that  the  identity  of  the 
contract  is  destroyed.  Wade  v.  Wilhington,  1  Allen,  561 ;  Com- 
monweaUh  v.  Emigrant  Savings  Bank,  98  Mass.  12;  Belknap  j.  Nitf- 
tional  Bank  of  North  America,  100  id.  376;  Hewins  v.  Car  gill,  67 
Maine,  554.  But  in  the  case  at  bar  it  is  clear,  that  using  the  word 
in  this  sense,  there  has  been  no  alteration  of  the  note.  The  origi- 
nal note  remains  intact.  It  is  in  no  respect  altered  or  made  differ- 
ent. The  memorandum  on  the  back  is  evidence  of  an  independent 
collateral  agreement,  and  has  no  more  effect  than  if  it  had  been 
written  on  a  separate  paper.     Stone  v.  Wliile,  8  Oray,  589. 

The  defendants  also  contend  that,  if  the  memorandum  is  to  be 
treated  as  an  independent  collateral  agreement,  yet  it  makes  such 
a  change  in  the  terms  of  the  contract  as  to  discharge  the  sureties, 
who  did  not  consent  to  it.  It  is  clear  that  if  a  creditor  makes  any 
agreement  with  the  principal  debtor,  or  does  any  other  act  which 
is  prejudicial  to  the  rights  of  the  surety,  the  surety  is  discharged 
from  his  liability.  Thus  if  the  creditor,  by  a  valid  agreement 
founded  upon  a  sufficient  consideration,  extends  the  time  of  pay- 
ment of  the  debt,  the  surety  is  discharged.  The  reason  is,  that 
such  an  agreement  materially  affects  the  rights  of  the  surety,  since 
it  prevents  him  from  paying  the  debt  and  having  an  immediate 
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remedy  against  the  principal  debtor.  Hufit  v.  Bridgham,  2  Pick. 
581  (1.3  Am.  Dec  458);  Agricultural  Bank  y.  Bishop,  6  Gray,  317. 
Sir.  Justice  Stoey  states  the  role  to  be,  ''  that  if  a  creditor  does  any 
act  injurious  to  the  surety,  or  inconsistent  with  his  rights;  or  if  he 
omits  to  do  any  act, when  required  by  the  surety,  which  his  duty  en- 
joins him  to  do,  and  the  omission  proves  injurious  to  the  surety;  in  all 
such  cases  the  latter  will  be  discharged. "  1  Story  Eq.  Jur. ,  g  325.  The 
surety  is  discharged  because  the  act  of  the  creditor  is  injurious  to  him 
and  is  inconsistent  with  the  duty  which  the  creditor  owes  to  him. 
Where  the  act  of  which  the  surety  complains  is  a  new  agreement 
changing  some  of  the  terms  of  the  original  agreement,  we  think 
the  true  rule  is,  that  if  such  new  agreement  is  or  may  be  injurious 
to  the  surety,  or  if  it  amounts  to  a  substitution  of  the  new  agree- 
ment for  the  old,  so  as  to  discharge  and  put  an  end  to  the  latter, 
the  surety  is  discharged.  But  if  the  change  in  the  original  con- 
tract from  its  nature  is  beneficial  to  the  surety,  or  if  it  is  self-evident 
that  it  cannot  prejudice  him,  the  surety  is  not  discharged.  Smith 
T.  United  States,  2  Wall.  219;  AppUton  v.  Parker,  15  Gray,  173 ; 
General  Steam  Navigation  Co.  v.  Bolt,  6  0.  B.  (N.  S.)  550 ;  Bouh 
maker  v.  Moore,  7  Price,  223;  Holme  v.  Brunekill,  3  Q.  B.  D.  495. 
In  the  case  at  bar,  the  new  agreement  was,  that  after  a  day 
named,  the  interest  on  the  principal  sum  lent  by  the  plaintiff  should 
be  at  the  rate  of  six  and  a  half  instead  of  seven  and  a  half  per 
cent  It  was  clearly  not  the  intention  of  the  parties  to  discharge 
the  note  and  substitute  a  new  contract  in  its  place.  The  agree- 
ment piesnpposes  that  the  note  is  to  remain  in  force  as  a  promise  to 
{ay  the  principal  debt  The  parties  did  not  intend  to  release  the 
principal  debtor  or  the  sureties  from  their  obligation  to  pay  the  note, 
but  only  to  remit  a  portion  of  the  interest  payable  under  it  for  the 
use  of  the  money.  We  know  of  no  rule  of  law  which  requires  us  to 
defeat  the  intention  of  the  parties  by  holding  that  this  operated  to 
discharge  the  original  contract  in  whole.  It  is  also  clear  that  the 
change  in  the  original  contract,  by  reducing  the  rate  of  interest, 
oould  not  be  prejudicial  to  the  sureties.  It  is  to  be  borne  in  mind 
that  there  was  no  contract  by  the  plaintiff  giving  time  to  the 
principal  debtor,  and  no  contract  by  the  debtor  that  the  amount  of 
the  note  should  remain  on  interest  at  the  new  rate  for  any  time. 
The  plaintiff  could  at  any  time  have  sued  on  the  note,  and  the  sure- 
ties  could  at  any  time  have  paid  the  note  and  have  had  a  right  to 
sue  their  prineipal  at  once.    The  agreement  was  merely  a  atipnUk 
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tion  to  remit  a  part  of  the  sum  which  the  plaintiff  might  claim 
under  the  note.  It  did  not  tie  the  hands  of  the  creditor,  or  alter 
anfavorably  the  condition  of  the  surety.  If  there  was  any  con* 
rideration  for  it,  so  that  it  had  any  validity,  it  could  not  operate  to 
the  injury  of  the  sureties,  any  more  than  an  indorsement  of,  or  a 
receipt  for,  a  part  of  the  principal  would.  The  change  made  in 
the  terms  of  the  note  was  necessarily  beneficial  to  all  parties  bound 
by  it.  We  are  of  opinion  that  the  sureties  were  not  discharged, 
even  if  they  had  no  knowledge  of  the  change  ;  and  that  the  ruling  of 
the  Superior  Court  to  that  effect  was  correct 

Judgment  an  the  verdict  for  the  plaintiff. 


Waxmboowv  Fibb  Iksitrakob  Ooxpakt  y.  Snocovs. 

(UlMMi.8S0 

Aff«4r  — for  f(M^pwfoniMMe  —  lacku  of  prineipaL 

An  Inaaruioe  agent  gave  bond  for  faithfal  performance  aooording  to  the  oonu 
'  panj's  bj-lawB.  A  bj-law  required  montblj  accounting  and  pajingOTer. 
He  accounted  regularly,  but  one  month  neglected  to  pay  over  the  whole 
balance  due,  and  after  that  his  Indebtedneas  increased,  without  notification 
to  the  sureties,  until  it  exceeded  the  penal  sum.  Setd,  that  the  saretiaa 
were  not  discharged.* 

ACTION  on  a  bond.    The  opinion  states  the  oase.      The  plaint- 
iff had  judgment  below. 

C.  Allen  A  J.  Ibz,  for  defendants. 
O.  A.  Torrey,  for  plaintiff. 

MoBTOKy  J.  This  is  an  action  against  the  defendants  as  sureties 
upon  a  bond  given  by  Oeorge  L.  Dix,  conditioned  for  the  faithfal 
performance  of  his  duties  as  agent  for  the  plaintiff^  "  according  to 
the  by-laws,  rules  and  regulations  of  said  company." 

One  of  the  by-laws  of  the  company  required  that  the  agents 
should  render  monthly  accounts,  and  should  pay  each  month  the 
balance  due  to  the  company.    It  appeared  that  Dix  rendered  his 

• 

^  See  Borne  Ins.  Co,  y.  Holtoay  (66  Iowa,  671),  80  Am.  Bejp.  179L 
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monthly  accounts  regularly^  but  that  in  December^  1877,  ho  failed 
to  pay  the  whole  balance  due  by  him;  and  that  thereafter  his  in- 
debtedness to  the  company  increased  from  month  to  month  until 
his  death  in  March,  1879,  when  he  owed  a  balance  larger  than  the 
penal  sum  of  the  bond.  The  plaintiff  did  not  notify  the  sureties  of 
his  default  until  after  his  death.  The  defendants  contend  that 
they  were  discharged  from  their  liability  as  sureties  by  these  facts. 

It  is  too  well  settled  to  be  questioned,  that  the  delay  of  the  plaint- 
iff to  collect  the  monthly  payments  due  by  Dix  would  not  of  itself 
discharge  the  sureties.  Mere  delay  by  the  creditor  to  proceed 
against  the  debtor,  unaccompanied  by  fraud  or  an  agreement  to 
give  time,  does  not  discharge  the  sureties.  Hunt  v.  Bridgham,  2 
Pick.  581  (13  Am.  Dec.  458).  The  defendants  contend  that  tho  by- 
law, being  referred  to  in  the  bond,  '^  amounts  to  a  contract  between 
the  plaintiff  and  the  sureties  that  the  plaintiff  will  not  knowingly  per- 
mit the  agent  to  depart  from  the  duty  there  recited. ''  The  sole  object 
of  the  bond  was  to  secure  the  performance  by  Dix  of  his  duties  under 
the  by-laws,  and  they  are  referred  to  only  for  the  purpose  of  defin- 
ing these  duties.  They  cannot  be  construed  as  importing  a  stipula- 
tion with  the  sureties  that  the .  plaintiff  shall  cause  them  to  be 
observed  and  kept  under  the  penalty  of  discharging  the  sureties. 
Such  by-laws  are  directory  merely  and  a  failure  to  observe  them  by 
the  plaintiff  or  its  managing  ofBcers  will  not  discharge  the  sureties. 
Amhersi  Bank  y.  Root^  2  Met.  522  ;  Locke  v.  United  States,  3 
Mason,  446. 

But  the  principal  ground  of  defense  is  that  it  was  the  duty  of  the 
plaintiff,  within  a  reasonable  time,  to  notify  the  sureties  of  any 
default  of  the  agent,  and  that  the  failure  to  do  so  was  laches  which 
discharged  them.  It  may  be  questioned,  whether,  if  there  was 
n^ligence  of  the  other  officers  or  agents  amounting  to  laches,  the 
corporation  would  be  affected  by  it,  as  the  object  of  the  bond  was 
to  give  the  stockholders  the  double  security  of  the  supervision  of 
its  officers  and  the  obligation  of  the  sureties.  Amherst  Bank  v. 
Rooty  nhi  supra.  But  treating  this  case  as  if  it  were  the  case  of  an 
individual  obligee,  we  are  of  opinion  that  there  is  no  rule  of  law 
which  makes  it  a  duty  which  the  creditor,  under  the  circumstances 
of  this  case,  owes  to  the  surety,  either  to  dismiss  its  agent  or  to 
notify  the  surety  of  his  default.  If  a  creditor  does  any  act  which 
mjnriously  affects  the  situation  and  rights  of  the  surety,  such  as 
giving  time  to  the  debtor,  or  relinquishing  security  which  he  holds 
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for  the  debt,  he  discharges  the  surety  either  in  whole  or  j^ro  tantn. 
But  the  creditor  owes  no  duty  of  active  diligence  to  take  care  of 
the  interest  of  the  surety.  It  is  the  business  of  the  surety  to  see 
that  his  principal  performs  the  duty  which  he  has  guaranteed,  and 
not  that  of  the  creditor.  Wright  v.  Simpson^  6  Ves.  714  ;  Adoftus 
Bank  v.  Anihofiy,  18  Pick.  238  ;  Taft  v.  Oiffordy  13  Met.  187  ; 
TapUy  v.  Martin,  116  Mass.  275.  The  surety  is  bound  to  inquire 
for  himself  ;  and  cannot  complain  that  the  creditor  does  not  notify 
him  of  the  state  of  the  accounts  between  him  and  his  agent,  for 
whom  the  surety  is  liable.  Mere  inaction  of  the  creditor  will  not 
discharge  the  surety  unless  it  amounts  to  fraud  or  concealement. 

The  defendants  rely  upon  the  cases  of  Phittipa  v.  Ibxatt,  L.  R., 
7  Q.  B.  666;  Enright  v.  Falvey,  4  L.  R.,  Ir.  397,  and  Sanderson  y. 
Aston,  L.  R^  8  Ex.  73.  In  the  first  two  cases,  it  was  held  that  in 
the  case  of  a  continuing  guaranty  for  the  honesty  of  a  serrant,  if 
the  master  disooyers  acts  of  dishonesty  in  the  servant  and  after- 
ward continues  him  in  his  service  without  notice  to  the  sureties, 
the  latter  are  discharged.  We  have  no  occasion  to  discuss  these 
cases  further  than  to  say  that  they  have  no  application  to  the  case 
before  us,  because  it  is  not  contended  that  the  agent,  Dix,  for  whom 
the  defendants  were  bound,  was  guilty  of  any  defalcations  or  other 
dishonest  or  fraudulent  conduct.  In  Sanderson  v.  Aston,  the 
declaration  was  on  a  bond  guaranteeing  that  one  J.,  a  clerk  of  the 
plaintiff,  should  pay  over  all  money  he  received  on  the  plaintiff's 
account  ;  the  plea  was,  that  before  the  defaults  sued  for,  J.  had 
committed  other  defaults  of  the  same  kind,  and  the  plaintiff,  know- 
ing this,  continued  to  employ  him  without  notice  to  the  defendant. 
On  demurrer,  this  plea  was  held  good.  Chief  Baron  Kelly,  in 
delivering  his  opinion,  says,  'Hhe  case  of  Phillips  y.  FoxaU  clearly 
shows,  that  if  any  defaults  or  breaches  of  duty,  whether  by  dis- 
honesty or  not,  have  been  committed  by  the  employed  against  the 
employer,  under  such  circumstances  that  the  employer  might  have 
dismissed  the  employed,  the  surety  is  entitled  to  call  on  the  em- 
ployer to  dismiss  him."  This  decision  does  not  seem  to  be  sustained 
by  Phillips  v.  Foxall,  which  was  a  case  of  criminal  embezzlement 
by  the  servant,  and  we  arc  not  aware  of  any  other  decisions  sustain- 
ing it,  at  least  in  this  country.  Its  effect  would  be  to  impose  upon 
the  creditors  the  duty  of  notifying  the  sureties  whenever  there  are 
any  arrears  in  the  accounts  of  the  agent  or  servant  for  whom  they 
were  bound,  from  whatever  cause  arising.    We  do  not  think  that 
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any  such  actiye  duty  of  diligence  to  protect  the  sureties  grows  out 
of  the  relations  of  the  parties,  and  are  not  able  to  agree  with  the 
decision  in  Sanderson  y.  Aston,  regarding  it  as  in  conflict  with  the 
general  current  of  authorities. 

This  question  was  considered  in  Atlantic  <t  Pacific  Telegraph  Co. 
T.  Barnes  J  64  N.  T.  385  ;  8.  c,  21  Am.  Bep.  621 ;  and  it  was  held 
that  continuing  an  agent  in  service  after  a  default  is  known,  with- 
out notice  to  the  surety,  does  not  discharge  him,  no  fraud  or  dis- 
honesty being  shown.  See  also  McKecknU  y.  Ward^  58  N.  T.  541 ; 
8.  c,  17  Am.  Bep.  281. 

Upon  the  whole  case  therefore  we  are  of  opinion  that  upon  the 
facts  stated  in  the  bill  of  exceptions,  the  sureties  were  not  dis- 
chaiged  ;  and  that  the  Superior  Gourt  rightly  found  for  the  plaint* 
iff. 

Exceptions  overruled. 


LocKB  y.  HOXBB. 


(isi]fui.nD 
Msri^eige'^eoniraetlfffgTmUieto  assume — measure  ef  damages  for  hreaifh^ 

Thm  Moeptaaoe  of  a  deed  coYenanting  that  the  premiflee  are  free  from  incam- 
InaDeee  except  a  mortcrage,  '  *  which  the  grantee  aseomes  and  agrees  to  hold 
the  grantor  harmleas  from,"  binds  the  grantee  to  paj  the  mortgage  debt ; 
and  in  an  action  on  that  agreifment  after  mataritj  of  the  mortgage,  the 
grantor  maj  recover  the  amoont  due  thereon,  although  he  maj  have  paid 
no  part  of  it 

ACTION  on  contract.     The  opinion  states  the  case.  The  plaint- 
iff had  judgment  below. 

/.  P.  Colby,  for  defendant. 
L,  W,  Howes,  for  plaintiffa 

Gray,  C.  J.  This  is  an  action  of  contract.  The  facts  of  the 
eMe,  as  found  by  the  chief  justice  of  the  Superior  Court,  before 
whom  it  was  tried  without  a  jury,  are  as  follows  : 

On  September  20,  1873,  the  plaintiffs,  being  the  owners  of  a  par- 
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eel  of  land  in  Newton,  mortgaged  it  to  Margaret  Aitken  to  Becure 
the  payment  in  three  years  from  date  of  their  promisBory  note  to  her 
for  $4,000 ;  and  on  Jane  12,  1875,  conveyed  the  land  to  the  de- 
fendaut  by  a  deed,  expressed  to  be  ^Mn  consideration  of  six  thousand 
dollars  paid  by ''  him,  describing  the  land  by  metes  and  bounds, 
and  containing  covenants  of  seisin  in  fee,  good  right  to  sell  and 
convey,  freedom  from  incumbrances  ^*  except  a  mortgage  to  Margaret 
Aitken  of  four  thousand  dollars,  which  the  grantee  assumes  and 
agrees  to  hold  the  grantors  harmless  from,"  and  of  warranty  against 
all  lawful  claims  and  demands  except  as  aforesaid.  The  considera- 
tion of  this  deed  in  fact  consisted  of  $2,000  paid  in  money  or  its  equiv* 
alent,  and  of  the  defendant's  promise  to  pay  the  note  and  mortgage 
for  $4,000. 

On  August  9,  1877,  the  defendant  conveyed  the  land  to  Oeorge 
W.  Miller,  describing  it  by  metes  and  bounds,  and  as  being  the  same 
premises  conveyed  to  the  defendant  by  the  plaintiffs  by  deed  dated 
June  12, 1875.  The  deed  to  Miller  was  admitted  in  evidence  against 
the  defendant's  objection,  but  was  clearly  competent  to  prove  that 
he  had  accepted  the  previous  deed  therein  mentioned,  and  is  not 
shown  to  have  been  offered  or  admitted  for  any  other  purpose. 

The  plaintiffs  paid  the  interest  which  fell  due  on  the  mortgage 
note  before  their  conveyance  to  the  defendant.  The  defendant 
paid  some  interest  falling  due  after  that  conveyance,  and  $1,500  of 
the  principal  sum,  and  then  refused  to  make  any  further  payments. 
On  July  1, 1878,  the  land  was  sold  by  Aitken  under  a  power  of  sale 
in  the  mortgage,  after  due  notice  to  the  defendant  and  all  other 
persons  interested,  for  the  sum  of  $850 ;  and  this  sum  (deducting 
$45,  the  expenses  of  sale),  as  well  as  the  other  sums  paid  as  afore- 
said, was  applied  by  Aitken  toward  the  payment  of  the  note. 

The  plaintiffs  in  their  declaration  set  forth  the  facts  above  stated, 
and  sought  to  recover  the  amount  remaining  due  upon  the  note. 
They  have  never  paid  any  part  of  the  principal  of  the  note,  or  of 
the  interest  except  as  above  mentioned. 

The  defendant  asked  the  judge  to  rule  that  the  language  in  the 
deed  from  the  plaintiffs  to  him  did  not  show  a  contract  on  his  part 
to  pay  the  mortgage,  but  a  contract  to  indemnify  the  grantors  in 
case  they  sustained  any  loss  ^  and  that  if  they  had  sustained  no 
loss,  they  could  not  recover.  But  the  judge  refused  so. to  rule  ;  and 
ruled  that  if  the  defendant  accepted  the  deed  from  the  plaintiffs  to 
him,  and  agreed  to  pay  the  mortgage  note  as  part  of  the  considera- 
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tion  of  the  conveyance,  he  thereby  contracted  to  pay  the  amount 
then  due  and  unpaid  on  the  note,  and  the  plaintiffs  were  entitled 
to  recoTer  in  this  action  a  sum  of  money  equal  to  that  amount ;  and 
ordered  judgment  for  the  plaintiffs  for  the  amount  claimed  and 
interest ;  and  the  defendant  alleged  exceptions. 

The  case,  having  been  submitted  on  briefs,  has  been  considered 
by  all  the  judges.  The  plaintiffs,  in  support  of  their  action,  rely 
upon  the  decision  in  Furnas  v.  Durgin,  110  Mass.  500;  &  c,  20 
Am.  Bep.  341.  The  defendant  contends  that  that  case  is  distin- 
guishable from  this  ;  in  other  cases  which  have  come  up  while  this 
has  been  under  advisement,  it  hto  been  argued  that  the  decision  in 
Furnas  y.  Durgin  is  erroneous  in  principle ;  and  the  court,  after 
much  consideration,  is  not  unanimous.  It  is  therefore  proper  to 
state  somewhat  fully  the  grounds  and  authorities  upon  which  that 
decision  rests. 

By  the  common  law,  where  the  condition  of  an  obligation  was 
merely  to  indemnify  and  save  harmless,  the  defendant  might  plead 
noH  damnificatus ;  but  where  the  condition  was  to  discharge  or 
acquit  the  plaintiff  from  such  and  such  a  bond,  or  other  particular 
thing,  the  plea  must  aver  performance,  and  a  plea  of  non  clamni' 
fieahis  was  bad.     1  Saund.  116,  note. 

Although  a  surety,  whose  rights  against  his  principal  rest  onlv 
upon  the  liability  implied  by  law  from  the  relation  between  them, 
can  maintain  no  action  against  his  principal  until  he  has  himself 
paid  the  debt  for  which  they  are  both  liable  to  their  creditor,  yet 
as  long  ago  as  1797,  it  was  determined,  by  concurrent  decisions  of 
the  Courts  of  King's  Bench  and  Common  Pleas,  that  if  a  surctj 
on  a  bond  for  the  payment  of  money  at  a  certain  day  took  a  bond 
from  his  principal  to  pay  the  money,  according  to  the  terms  of  the 
first  bond,  to  the  obligee  therein,  and  to  indemnify  and  save  harm- 
less the  surely  against  his  liability  on  that  bond,  the  surety,  on  the 
failure  of  the  principal  to  pay  the  money  on  the  day  when  it  be- 
came due  and  payable  by  the  first  bond,  mi^ht  maintain  an  action 
against  him  on  the  second  bond  without  having  himself  paid  the 
money.'  Hodgson  v.  Belly  7  T.  R.  97  ;  Holmes  v.  Rhodes^  1  B  &  P. 
638.  And  it  was  afterward  held  by  Lord  Tentbrden  and  Mr. 
Justice  Bayley  that  where  a  man  made  a  bond,  reciting  that  cer- 
tain land  of  the  obligee  was  charged  with  the  payment  of  an  annuity 
which  the  obligee  had  engaged  to  pay,  and  conditioned  that  the 
obligoi  should  pay  the  annuity  and  indemnify  the  obligee  from  tht; 
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•ame^  the  obligoe  was  entitled,  in  action  on  the  bond,  to  recoTer 
the  amount  of  due  and  unpaid  installments  of  the  annuity  without 
proving  that  he  had  paid  theuL  Penny  v.  Foy^  8  B.  &  G.  11 1 
s.  c,  2  Man.  &  Byl.  181. 

So  where  two  persons  being  jointly  indebted  on  a  promissory  note, 
the  one  as  principal  and  the  other  as  surety,  the  principal  covenanted 
with  the  surety  to  pay  the  amount  of  the  note  to  the  payees  on  a 
given  day,  but  made  default,  and  was  sued  upon  his  covenant,  it 
was  ruled  by  Lord  Abinger  at  nisi  prius,  and  held  by  Barons 
Parke,  Aldersok,  Gurnet  and  Bolfe  in  banc,  that  the  plaintiff 
was  entitled  to  recover  the  whole  amount,  although  the  note  had 
not  been  paid ;  notwithstanding  the  argument  of  Erie  for  the 
defendant,  that  the  plaintiff  had  suffered  no  substantial  injury,  and 
was  entitled  to  nominal  damages  only,  and  that  there  was  nothing 
to  prevent  the  payees  of  the  note  from  suing  the  defendant,  in 
which  case  he  would  have  to  pay  the  money  twice  over.  Baron 
Parke  said :  ''  This  is  an  absolute  and  positive  covenant  by  the 
defendant  to  pay  a  sum  of  money  on  a  day  certain.  The  money 
was  not  paid  on  that  day,  nor  has  it  been  paid  since.  Under  these 
circumstances,  I  think  the  jury  were  warranted  in  giving  the 
plaintiff  the  full  amount  of  the  money  due  upon  the  covenant  If 
any  money  had  been  paid  in  respect  of  the  note  since  the  day  fixed 
for  the  payment,  that  would  relieve  the  plaintiff  pro  tanto  from 
his  I'esponsibility.  The  defendant  may  perhaps  have  an  equity  that 
the  money  he  may  pay  to  the  plaintiff  shall  be  applied  in  discharge 
of  his  debt ;  but  at  law  the  plaintiff  is  entitled  to  be  placed  in  the 
same  situation  under  this  agreement  as  if  he  had  paid  the  money  to 
the  payees  of  the  bill."     Loosemoore  v.  Radford,  9  M.  &  W.  657. 

In  Rolinson  v.  Robinson,  24  L.  T.  Bep.  112,  by  an  indenture  of 
dissolution  of  a  partnership  between  the  plaintiff  and  defendant, 
the  defendant,  to  whom  all  the  partnership  property  was  trans- 
ferred, covenanted  to  pay  and  satisfy  within  eighteen  months  all 
the  debts  of  the  partnership  (a  schedule  of  which  was  annexed  to 
the  indenture),  and  also  to  indemnify  and  save  harmless  the  plaint- 
iff against  all  costs,  losses,  charges,  damages,  claims  and  demands 
which  he  might  incur  Qr  become  liable  to  in  respect  of  che  partner- 
ship debts.  In  an  action  on  the  defendant's  covenant  to  pay  the 
debts  of  the  partDership,  Lord  Gampbell  and  Justices  Wiohtican 
and  Erle  held  that  the  measure  of  ^Hniages  was  the  whole  amount 
of  the  debts   which  he  had  not  paid,    wliothcr  they  had  been 
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pud  by  the  plaintiff  or  he  had  given  promissory  notes  for  them  or 
not 

Like  decisions  have  been  made  in  New  York^  Oonnecticnt  and 
niinois.  In  re  Negus,  1  Wend.  499;  Laihrop  y.  Atwood,  21  Conn. 
117;  lUdfiOd  y.  ffaight,  27  id.  31;  Gage  y.  Leteis,  68  lU.  604. 

In  Robinson  v.  Robinson,  Lord  Gakpbell  said  :  ^' There  is  an 
aboolate  covenant  by  the  defendant  to  pay  on  a  day  certain,  which 
oovenant  he  has  broken,  and  the  plaintiff  has  been  called  upon  to 
pay  the  debt  If  the  plaintiff  had  paid  the  whole  in  promissory 
notes,  conld  he  not  have  maintained  an  action  at  all  daring  the  cur- 
rency of  the  notes?  He  certainly  could  for  the  breach  of  covenant. 
Then  what  is  the  measure  of  damages?  No  other  can  be  suggested 
than  the  amount  of  the  debt,  including  that  for  which  promissory 
notes  have  been  given.  It  is  clear  that  the  plaintiff  could  bring  no 
fresh  action  for  thb  same  breach  of  covenant  when  he  had  paid  the 
promissory  notes;  and  if  he  cannot  recover  the  amount  in  this 
action  he  cannot  be  indemnified.  It  is  true  that  the  defendant  in- 
curs the  ])eril  of  having  to  pay  twice;  but  that  arises  from  his  own 
default  in  not  performing  his  covenant  So  the  case  stands  upon 
reason;  and  there  is  a  superfluity  of  authority  on  the  same  side. 
The  case  of  Loosemore  v.  Radford  is  on  all  fours  with  this  case.^ 
And  Mr.  Justice  Erlb  (who  had  been  of  counsel  in  Loosemore  v.- 
Radford)  in  his  concurring  opinion  observed  that  in  that  case  ^^  the 
point  of  hardship  upon  the  defendant  was  fully  before  the  court ; 
because  they  throw  out  that  the  plaintiff  would  hold  the  money  re- 
covered as  trustee  for  the  defendant,  who  might  perhaps  have  a 
remedy  in  equity  against  any  misappropriation  of  if 

In  an  earlier  case,  a  man,  by  a  settlement  made  on  his  marriage, 
conveyed  estates  upon  certain  trusts,  and  covenanted  with  the 
trustees  to  pay  off  within  a  year  mortgages  to  the  amount  of  £19,000, 
but  fiiiled  to  do  so,  and  was  sued  at  law  by  the  trustees  upon  the 
covenant.  The  interest  upon  the  mortgages  had  been  regularly 
paid,  and  no  special  damage  was  laid  or  proved.  Follett,  for  the 
defendant,  argued  that  the  intention  of  the  settlement  was,  that 
If  any  of  the  mortgages  should  be  enforced  against  the  estates,  the 
trustees  should  have  a  remedy  against  the  defendant  for  any  injury 
thereby  caused  to  the  objects  of  the  trust,  and  the  damages  must 
be  measured  by  such  injury  only;  that  no  injury  liaving  been  sus* 
tamed,  and  the  estates  having  been  found  sufficient  to  answer  the 
purposes  of  the  trust  and  to  pay  the  interest,  it  could  not  have 
been  intended  that  the  defendant  should  be  compelled  to  pay  off 
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incumbrances  to  this  large  amount;  that  if  any  mortgagee  chose  to 
enforce  his  debt,  it  did  not  follow  that  he  would  proceed  against 
the  estates;  and  that  if  the  trustees  had  any  claim,  they  should  sue 
in  equity,  where  justice  could  be  done  according  to  the  real  merits. 
But  it  was  held  by  Lord  Tekterden  and  Justices  Littledaie, 
Parke  and  Tauittok,  that  at  law  the  trustees  were  entitled  to 
recover  the  whole  £19,000,  and  that  it  was  for  the  defendant,  if  he 
thouglit  fit,  to  apply  to  a  court  of  equity.  Letbhridgs  v.  Mytton^ 
2  B.  &  Ad.  772.  See  abo  Carr  v.  lioberttf,  2  Nev.  &  Man.  42  ;  8. 
f).,  5  B.  &  Ad.  78;  Hodgson  v.  Wood,  2  H.  &  C.  649. 

Where  the  assignee  of  a  lessee  covenanted  in  the  indenture  of  as 
signment  to  perform  all  the  lessee's  covenants  in  the  original  lease, 
one  of  which  was  to  pay  rent,  it  was  held  by  the  old  Supreme 
Court  of  New  York  that  the  lessee  could  maintain  an  action  against 
his  assignee  for  rent  due  and  payable  under  the  lease,  although  he 
had  not  himself  paid  it;  and  the  decision  was  unanimously  affirmed 
in  the  Court  of  Errors,  upon  the  opinion  of  Chancellor  Kent, 
who  said:  **  We  should  pervert  the  plain  sense  and  language  of  the 
covenant  entered  into  by  Jackson,  if  we  should  turn  it  into  a  mere 
covenant  to  indemnify  Port,  when  it  was  evidently  a  covenant  to 
pay  the  rent  for  and  instead  of  Port.  Port  was  not  bound  to  go 
and  pay  the  rent,  or  have  it  recovered  from  him  by  due  course  of 
law,  before  he  could  resort  to  Jackson.  He  was  not  bound  to  sub- 
ject himself  to  such  previous  distress  or  inconvenience.  Jackson 
had  undertaken  to  keep  his  covenant  for  him,  that  is,  to  go  and 
pay  the  rent  as  it  from  time  to  time  became  due.  If  Jackson  suf- 
fers the  rent  to  be  previously  collected  from  Port,  that  would  surely 
not  be  keeping  and  performing  Port's  covenant,  as  he  had  engaged 
to  do.  I  cannot  raise  a  doubt  in  my  mind  as  to  the  construction 
of  the  covenant."    Pori  v.  Jachsouy  17  Johns.  239,  479,  482. 

In  Tliomas  v.  Alleiiy  1  Hill  (N.  Y.),145,  a  declaration  in  debt  on 
a  bond  executed  by  the  grantee  to  the  grantor  of  land,  contempa 
raneously  with  the  deed,  with  condition  to  pay  to  the  plaintiff  $800 
by  satisfying  a  bond  secured  by  mortgage  of  the  land  to  a  third 
person,  and  to  save  harmless  the  plaintiff  therefrom,  and  from  all 
costs  and  charges  that  might  be  occasioned  by  the  delay  or  nonpay- 
ment of  the  same,  alleged  as  a  breach  the  nonpayment  of  the  sum 
on  the  day  when  the  bond  and  mortgage  became  due  and  payable. 
A  demurrer,  because  the  declaration  did  not  show  that  the  plaint- 
iff had  been  damnified,  was  overruled,  because  this  was  not  a  mere 
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bond  of  indemnityy  but  obliged  the  defendant  to  pay  a  sum  of 
numey,  when  it  became  due,  for  which  the  plaintiff  was  bound  to  a 
thud  person.  And  in  ChurehUl  v.  Huniy  3  Denio,  321,  which  waa 
an  action  upon  a  bond  to  saYe  harmless  and  indemnify  the  plaint- 
ifb  against  their  liability  as  makers  of  a  promissory  note  to  a  third 
person,  and  to  pay  that  note,  it  was  held  that  the  plaintiffs  might 
recover  the  whole  amount  of  the  note  without  having  paid  any 
thing  themselves.  To  the  like  effect  are  Trinity  Church  v.  Higgins, 
48  N.  Y.  532,  and  Be'loni  v.  Freedom,  63  id.  383. 

In  Siaui  v.  Fktlger,  34  Iowa,  71 ;  8.  c,  11  Am.  Bep.  138,  the 
plaintiff  alleged  that  he  and  the  def endani?  entered  into  a  contract 
as  follows:  "  I,  E.  S.  Stout,  do  hereby  sell  to  John  M.  Eolger  all 
my  right,  etc,  in  the  hotel  known  as  the  Des  Moines  House,  for 
the  consideration  of  one  thousand  dollars.  In  further  considera- 
tion for  said  sale,  he,  the  said  John  M.  Folger,  hereby  agrees  to 
assume  in  my  place  and  stead,  and  to  save  me  harmless  from  all 
indebtedness  contracted  by  me,  and  outstanding  against  said  Des 
Moines  House."  The  declaration  further  showed  that  at  the  date 
of  the  contract  there  was  such  a  debt  for  a  certain  sum  outstand* 
ing,  which  had  since  become  payable,  and  which  the  defendant 
had  not  paid.  The  defendant  contended  that  this  agreement  was 
merely  to  save  the  plaintiff  from  harm  by  reason  of  his  indebted- 
ness, and  that  until  the  plaintiff  had  paid  the  debt  he  was  not 
damnified,  and  could  not  recover.  But  it  was  held  that  the  de- 
fendant's agreement  was  not  merely  to  indemnify  the  plaintiff,  but 
also  to  assume  the  plaintiffs  debt  in  his  place  and  stead,  which  was 
equivalent  to  an  absolute  undertaking  to  pay  the  debt ;  and  that 
the  plaintiff  was  therefore  entitled  to  recover  the  whole  amount  of 
the  debt 

In  Wicker  v.  Hoppock,  6  WalL  94,  the  defendant,  being  in  occu- 
pation of  property  as  assignee  of  the  lessee,  in  order  to  avoid  the 
foreclosure  of  a  mortgage  promised  the  mortgagee,  that  if  he  would 
sue  the  lessee  for  the  amount  of  rent  in  arrear,  and  obtain  judg- 
ment and  cause  the  property  to  be  sold  on  execution,  the  defendant 
would  ^'bid  it  off  for  whatever  the  judgment  and  costs  might  be." 
The  mortgagee  sued,  recovered  judgment  and  had  the  property  sold 
accordingly ;  but  the  defendant  making  no  bid  at  the  sale,  the 
mortgagee  bought  the  property  himself  for  a  nominal  sum,  and  in 
an  action  upon  the  defendant's  agreement  was  held  by  the  Circuit 
Court  of  the  United  States,  and  by  the  Supreme  Court  upon  a  writ 
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of  error  sued  out  by  the  defendant,  to  be  entitled  to  recover  the 
whole  amount  of  the  judgment,  without  regard  to  the  value  of  that 
judgment  as  against  the  lessee,  or  of  the  property  which  he  had 
bought  at  the  sale  on  execution.     The  Supreme  Court  said  :   **  If 
the  contract  in  the  case  before  us  were  one  of  indemnity,  the  argu- 
ment of  the  counsel  for  the  plaintiff  in  error  would  be  conclusive. 
In  that  class  of  cases,  the  obligee  cannot  recover  until  he  has  been 
^u)tually  damnified,  and  he  can  recover  only  to  the  extent  of  the 
injury  he  has  sustained  up  to  the  time  of  the  institution  of  the 
suit.     But  there  is  a  well-settled  distinction  between  an  agreement 
to  indemnify  and  an  agreement  to  pay.      In  the  latter  case,  a  re- 
covery may  be  had  as  soon  as  there  is  a  breach  of  the  contract,  and 
the  measure  of  the  damages  is  the  full  amount  agreed  to  be  paid.*' 
In  Smith  v.  Pond,  11   Oray,   234,  it  was  alleged  in  the  dec- 
laration, and  found  by   the  jury,  that  in   consideration  of  the 
delivery  by  the  plaintiff  to  the  defendant  of  a  deed  conveyin|^ 
a  tract  of  land  to  the  Ladies'  Collegiate  Institute,  the  defendant 
promised  the  plaintiff  to  pay  him  the  sum  of  $50,  and  also  to  pay  for 
him  to  the  institute  the  further  sum  of  tlOO,  which  the  plaintiff 
had  before  that  time  subscribed  and  agreed  to  pay  to  that  corpora* 
tion.     The  bill  of  exceptions  on  fib  sets  forth  the  evidence  intio* 
duced  at  the  trial,  and  the  rulings  requested  and  given,  more  fuUj 
than  the  published  report,  and  states  that  the  plaintiff  offered  evi- 
dence tending  to  prove  the  agreement  declared  on ;  that  the  $50 
had  never  been  paid  by  the  defendant  to  the  plaintiff ;  and  that  the 
amount  of  the  plaintiff's  subscription  for  $100  ''was  in  a  note 
signed  by  the  plaintiff  and  payable  to  said  institute ;  that  since  said 
deed  was  given  the  plaintiff  had  been  called  upon  by  said  institute 
to  pay  said  note,  and  had  paid  $10  in  money  toward  the  same,  and 
given  his  note  for  $40,  and  $50  was  thereupon  indorsed  upon  said 
$100  note,  and  there  was  $50  of  the  original  note  for  which  the 
phdntiS  had  made  no  provision."     The  bill  of  exceptions  further 
shows  that,  ''  upon  the  above  evidence,  the  defendant  requested  the 
presiding  judge  to  rule  that  the  plaintiff,  if  entitled  to  recover  at 
all,  was  only  entitled  to  recover  the  sum  of  $60  and  interest ; " 
(which  would  include  only  the  $50  which  the  defendant  had  prom  • 
ised  to  pay  to  the  plaintiff,  and  the  $10  which  the  plaintiff  had  act- 
ually paid  in  money  on  account  of  his  subscription) ;  ''  but  he  de- 
clined so  to  rule,  but  ruled,  that  if  the  plaintiff  was  entitled  tc 
recover  at  all,  he  was  entitled  to  recover  the  sum  of  $150  and  in 
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terest ;  and  the  jury  found  a  verdict  accordingly/'  The  defendant 
alleged  exceptions,  which  were  overruled  by  this  court  upon  the 
following  grounds  :  ^'  Whenever  f br  an  adequate  consideration  a 
person  expressly  promises  to  pay  the  debt  of  another  and  to  save 
him  harmless  therefrom,  the  failure  of  the  latter  to  perform  his 
agreement  by  the  payment  of  the  debt  when  it  becomes  due  gives  to 
the  former  an  immediate  right  of  action,  on  which  he  will  be  entitled 
to  recover  the  whole  amount  of  the  debt,  although  he  has  not  then 
paid  any  part  of  it.  Upon  that  principle,  the  ruling  of  the  presid- 
ing judge  must  be  sustained.  Under  the  contract  between  the  par- 
ties, which  the  verdict  shows  was  fully  proved,  the  defendant  be- 
came indebted  to  the  plaintiff  in  the  sum  of  one  hundred  and  fifty 
dollars.  If  he  had  paid  fifty  dollars  to  the  plaintiff  and  one  hun- 
dred dollars  to  said  institute,  as  he  might  and  ought  to  have  done, 
those  payments  would  have  fully  discharged  him  from  all  liability.  As 
he  neglected  or  refused  to  make  the  payments  according  to  his 
promise,  the  omission  constituted  a  breach  of  contract,  for  which  it 
is  obvious  that  the  damages  to  be  recovered  ought  justly  to  be  no 
less  than  the  full  amount  of  the  sum  which  he  had  agreed  to  pay." 

In  the  case  at  bar,  the  court  is  therefore  unanimously  of  opinion 
that  if  the  defendant,  by  deed  or  other  writing  signed  by  himself, 
had  promised  the  plaintiffs  to  pay  the  amount  of  the  mortgage  to 
Aitken,  the  authorities  are  conclusive  that  the  plaintiffs  might  have 
sued  him  on  his  agreement,  and  recovered  the  whole  amount  of  the 
mortgage  debt,  without  proving  that  they  had  paid  it.  And  in  the 
opinion  of  the  majority  of  the  court  the  same  rule  is  applicable  to 
this  case,  for  the  following  reasons  : 

The  fact  that  the  agreement  of  the  defendant  is  contained,  not 
in  a  bond,  covenant  or  indenture  executed  by  himself,  but  in  a  deeo 
poll  made  to  and  accepted  by  him,  affects  the  mode  of  declaring 
only,  and  not  the  extent  of  his  liability.  By  the  law  of  this  Com- 
monwealth, affirmed  by  many  decisions,  the  grantee,  by  the  accept- 
ance of  the  deed,  becomes  liable  to  perform  according  to  its  terms 
any  promise  or  undertaking  therein  expressed  to  be  made  in  hii> 
behalf,  although,  not  having  liimself  signed  the  deed,  he  must  while 
the  old  forms  of  action  were  retained,  have  been  sued  in  assumpsit, 
and  not  in  covenant.  Ooodwin  v.  Oilberi,  9  Mass.  510  ;  Fletcher  v. 
JPFarlane,  12  id.  43,  47 ;  Phelps  v.  Tdvmsend,  8  Pick.  392, 
394;  OuUdy.  Leonard,  18  id.  611 ;  Newell  y.  Hill,  2  Met.  180 ;  Pike 
v.  Brown,  7  Cush.  133;    Braman  v.  Dowse,  1:2  id.  227  ;    Jewett 
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V.  Draper,  6  Allen,  434 ;  MvCabe  v.  iSwap,  14  id.,  188,  192 ; 
Maine  v.  Gumetoji^  98  Mass.  317,  319 ;  FetUon  v.  Lord,  128  icL 
466 ;  DickoMn  y.  Williams,  129  id.  182,  184 ;  s.  c,  37  Am.  Bep. 
316  ;  Coolhdge  y.  Smith,  129  Mass.  554.  See  also  Rogere  y.  Eagle 
Fire  Co.,  9  Wend.  611,  618 ;  Raweon  y.  Copland,  2  Sandf.  Gh.  251. 

Sach  a  promise  is  not  within  the  statute  of  frauds,  beoaose  it  is 
a  promise  implied  by  law  from  the  acceptance  of  the  deed,  and  be- 
cause it  is  a  promise  to  pay  the  promisee's  own  debt  to  another 
person.  Ooodwin  y.  Oilbert,  and  Pike  y.  Brown,  aboye  cited ;  Alger 
y.  Scoville,  1  Gray,  391 ;  Hubon  y.  Park,  116  Mass.  541. 

In  Ooodwin  y.  Oilbert,  9  Mass.  510,  by  an  indenture  of  four 
parts.  Dexter  the  lessor,  and  Hamilton,  the  lessee  of  an  estate, 
assigned  their  interests  therein  to  the  plaintiffs  ;  and  the  plaintifb 
thereby  coyenanted  to  pay  to  Odiome  the  sum  of  1 12, 500  in  one 
year,  and  another  like  sum  in  two  years,  with  interest  in  trust  for 
the  creditors  of  Dexter.  The  plaintifb  afterward  assigned  and 
oonyeyed  this  indenture  to  the  defendants  by  dee4  poll,  containing 
an  agreement  that  the  defendants  should  pay  these  sums  and  in- 
terest to  Odiome  in  manner  aboye  mentioned ;  and  the  defendants 
took  possession  of  the  premises.  In  an  action  of  assumpsit  on  this 
agreement,  apparently  brought  after  the  first  sum  had  become  pay- 
able and  had  not  been  paid,  a  yerdict  was  taken  for  the  defendants, 
to  be  set  aside  and  a  yerdict  entered  for  the  plaintiffs  for  the  sum  of 
tl5,100,  if  the  action  could  be  maintained.  It  was  argued  for  the 
defendants  that  it  could  not ;  and  that ''  the  obligation  of  the 
plaintiffs  to  Odiome  was  a  mere  Uability,  which  they  may  neyer 
meet,  as  the  creditors  of  Dexter  may  receiye  their  demands  from 
some  other  source,  or  may  release  ;  and  thus  the  plaintiffs  would 
acquire  this  money  for  nothing.  All  the  ground  of  action  they  can 
pretend  to  is  for  an  indemnity  ;  and  such  action  does  not  lie  until 
the  party  is  damnified.''  But  the  court  was  of  opinion,  that  ''  as 
a  general  rule,  where  land  is  conycyed  by  deed  poll,  and  the  grantee 
enters  under  the  deed,  certain  duties  being  resenred  to  be  per- 
formed, as  no  action  lies  against  the  grantee  on  the  deed,  the  gran- 
tor may  maintain  assumpsit  for  the  non-performance  of  the  duties 
reseryed ;"  and  ordered  the  yerdict  for  the  defendants  to  be  set 
aside,  and  a  verdict  entered  for  the  plaintiffs  for  the  sum  mentioned 
in  the  judge's  report,  and  judgment  to  be  rendered  thereon. 

In  Pike\.  Brown,  7  Cush.  133,  which  was  a  writ  of  review  of  an 
action  of  assumpsit  brought  by  Brown  against   Pike,  it  appeared 
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thftt  Brown,  by  deed  poll,  expressed  to  be  in  consideration  of  t4,000, 
conveyed  a  house  and  lot  to  Pike,  described  as  being  subject  to  a 
mortfpige  to  secure  Brown's  note  to  one  Walker  for  $2,825,  payable 
in  four  years  with  interest,  **  which  said  sum  is  part  of  the  con- 
sideration before  named,  and  this  deed  is  on  condition  that  said 
Pike  sbAll  assume  and  pay  said  note  and  the  interest  thereon,  as 
they  seyerally  become  due  and  payable  ;"  that  Pike  entered  under 
this  deed,  and  held  the  estate  till  an  installment  of  interest  became 
due ;  that  he  did  not  pay  it,  and  Brown,  being  liable  for  it  on  his 
note,  was  called  upon  to  pay  it  and  did  pay  it  to  the  mortgagee,  and 
brought  this  action  of  assumpsit  to  reooyerthe  money  so  paid. 
The  court  held  that  the  action  could  be  maintained  ;  and  Chief 
Justice  Shaw,  in  delivering  judgment,  said  :    ^'  The  principle  is 
well  settled,  that  where  one,  by  deed  poll,  grants  land,  and  con- 
veys any  right,  title  or  interest  in  real  estate  to  another,  and  where 
there  is  any  money  to  be  paid  by  the  grantee  to  the  grantor,  or  any 
other  debt  or  duty  to  be  performed  by  the  grantee  to  the  grantor, 
or  for  his  use  and  benefit,  and  the  grantee  accepts  the  deed  and 
enters  on  the  estate,  the  grantee  becomes  bound  to  make  such  pay- 
ment, or  perform  such  duty,  and  not  having  sealed  the  instrument 
he  is  not  bound  by  it  as  a  deed ;  but  it  being  a  duty,  the  law 
implies  a  promise  to  perform  it,  upon  which  promise,  in  case  of 
faQuie,  assumpsit  will  lie."    '^  Again  if  we  look  at  the  intention  of 
the  parties,  it  seems  to  us  the  result  is  the  same.     The  deed  was  in 
form  not  the  conveyance  of  an  equity  of  redemption,  but  a  convey- 
ance of  the  estate,  though  in  legal  effect  it  conveyed  an  equity  of 
redemption.     The  consideration  for  the  entire  estate  was  $4,000,  of 
which  Brown's  mortgage  to  Walker  was  a  part,  which  the  defendant 
assumed  and  undertook  to  pay,  as  part  of  such  consideration.  Such 
payment,  when  made  according  to  such  stipulation,  would  relieve 
the  plaintiff  from  his  personal  obligation  to  Walker  and  release  the 
estate  from  the  lien  upon  it.     A  stipulation  to  pay  my  debt,  on  a 
valoable  consideration  moving  from  me,  accepted  by  me,  in  place 
of  so  much  money,  is  a  promise  to  me,  to  indemnify  me,  and  to 
reimburse  me,  if  not  complying  with  his  undertaking  to  pay  it,  he 
leaves  me  liable  on  my  note,  which  I  pay  on  demand."  In  that  case, 
as  the  grantor  had  paid  the  amount  which  he  sought  to  recover,  the 
question  of  the  measure  of  his  damages,  if  he  had  not  paid  it,  was 
ooi  presented  nor  considered. 
In  Braman  v.  Dowse,  12  Gush.  227^  the  defendant  had  accepted 
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from  the  plaintiff  a  deed  poll,  expressed  to  be  in  consideration  of 
$2,700,  and  containing  this  clause  :  ''  The  same  premises  being 
subject  to  a  mortgage  of  $1,150.40,  which  said  Dowse  is  to  assume, 
it  being  a  part  of  the  above  consideration.''  The  mortgage  debt 
was  overdue  at  the  date  of  the  deed,  and  the  holder  of  the  mort- 
gage afterward  entered  to  foreclose  it.  Before  the  foreclosure  was 
perfected,  the  plaintiff,  without  having  paid  any  thing  on  the  mort- 
gage, brought  an  action  of  assumpsit  upon  the  defendant's  promise 
to  pay  the  debt  The  judge  presiding  at  the  trial  ruled  that  the 
action  could  not  be  maintained,  and  directed  a  verdict  for  the 
defendant ;  and  upon  exceptions  taken  by  the  plaintiff  to  this  rul- 
ing, it  was  argued  for  the  defendant  that  the  contract  between  the 
parties  was  merely  one  of  indemnity,  and  that  the  plaintiff,  at  the 
time  of  bringing  the  action  having  paid  nothing,  and  not  having 
then  lost  his  equity  of  redemption,  had  not  been  damnified,  and 
therefore  had  no  right  of  action  against  the  defendant  But  this 
court,  Chief  Justice  Shaw  delivering  the  opinion,  sustained  the 
exceptions  and  ordered  a  new  trial,  because  the  acceptance  of  a 
deed  poll  containing  such  a  clause  '^  constitutes  a  contract  and 
promise  by  the  grantee  to  the  grantor ;"  and  ''  when  the  stipula- 
tion is  to  pay  the  grantor's  debt  to  a  third  person,  it  is  a  good 
promise  by*thegrantoe  to  the  grantor,  created  by  law,  on  which  an 
action  will  lie.  The  nature  and  torms  of  such  contract  are  deter- 
mined by  the  words  in  which  the  reservation  is  made.  The  words 
of  the  present  deed  are  *  will  assume '  a  certain  mortgage  described. 
A  reference  to  that  mortgage  on  record  would  show  that  it  was  a 
mortgage  given  as  collateral  security  for  the  plaintiff's  note  for  the 
like  amount,  payable  in  three  years,  but  then  outstending  and 
overdue.  It  was  part  of  the  consideration  money."  **  The  legal 
obligation  undertaken  was,  if  the  plaintiff's  note  was  not  then  due, 
to  pay  it  at  maturity,"  and  ^'  if  the  note  was  then  due,  the  contract 
was  to  pay  it  forthwith,  or  within  reasonable  time."  **  More  than 
a  reasonable  time  had  elapsed  for  such  payment  to  be  made,  before 
this  action  was  brought,  and  therefore  the  plaintiff  had  a  good  right 
of  action,  for  the  breach  of  this  promise,  when  this  action  was 
commenced  ;  and  the  direction  of  the  judge,  that  it  was  prematurely 
commenced,  in  effect,  that  no  action  would  lie  until  the  mortgage 
should  be  foreclosed,  was  incorrect  in  matter  of  law."  In  that  case 
again,  the  measure  of  damages  was  not  determined,  because  the 
only  question  before  this  court  was  whether  the  action  could  be 
mainteined. 
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Bat  in  Jtwett  t.  Draper^  6  Allen,  434,  where  the  plaintiff,  to  se- 
eare  the  payment  of  his  promissory  note,  executed  a  mortgage  of 
land  to  the  defendant,  stating  it  to  be  subject  to  three  prior  mort- 
gages, the  amount  of  which  the  defendant  should  assume  and  pay, 
and  was  made  part  of  the  consideration  of  the  note,  it  was  held,  id 
an  action  for  a  breach  of  the  defendant's  undertaking,  that  he  had 
the  burden  of  proving  that  he  had  paid  the  amount  of  the  prior 
mortgages  according  to  his  agreement,  because  his  agreement  was  to 
pay  that  amount,  and  was  ^'  unlike  a  covenant  against  incumbrances 
or  a  guaranty,  where  the  plaintiff  can  recover  only  nominal  damages 
unless  he  proves  that  he  has  himself  removed  the  incumbrance  or 
paid  the  debt" 

The  omission  of  the  deed  to  state,  in  so  many  words,  that  the 
amount  of  the  mortgage  is  part  of  the  consideration,  makes  no 
difference  in  the  rights  of  the  parties.  Any  thing  that  the  granteid 
is  required  by  the  terms  of  the  deed  to  pay  or  to  do  is  part  of  the 
consideration,  whether  so  described  in  the  deed  or  not.  The  court 
cannot  weigh  the  adequacy  of  the  consideration  of  the  contract  into 
which  the  parties  have  entered.  And  in  the  case  at  bar,  the  evi- 
dence shows,  and  the  court  below  has  found,  that  the  amount  of 
the  mortgage  in  fact  constituted  part  of  the  consideration. 

The  right  of  action  of  the  grantor  against  the  grantee  for  the 
amount  of  the  mortgage  does  not  depend  upon  that  amount  being 
expressed  to  be  part  of  the  consideration,  but  upon  ther  terms  and 
extent  of  the  grantee's  promise.  A  statement  in  the  deed,  that  the 
mortgage  is  part  of  the  consideration  will  not  make  the  grantee 
liable  to  a  personal  action  by  the  grantor,  unless  the  deed  contains 
a  promise  by  the  grantee  to  pay  it.  Fiske  v.  Tolman,  124  Mass. 
254 ;  s.  c,  26  Am.  Bep.  659.  If  by  the  terms  of  the  deed  accepted 
by  him,  he  promises  to  pay  it,  he  is  liable,  whether  it  is  described 
as  part  of  the  consideration  or  not. 

The  legal  effect  of  a  conveyance  by  deed  poll  containing  such  a 
promise  on  the  part  of  the  grantee  is  that  the  grantor  (instead  of 
receiving  by  way  of  consideration  the  full  value  of  the  estate  in 
money,  and  covenanting  to  pay  off  the  mortgage  himself)  conveys 
an  his  own  interest  in  the  land,  in  consideration  of  receiving  in 
money  the  value  of  the  equity  of  redemption,  and  of  the  further 
consideration  that  the  grantee  undertakes,  as  between  him  and  the 
grantor,  to  make  himself  primarily  liable  for  the  latter's  debt  to  the 
mortgagee. 
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The  object  of  such  an  agreement  may  in  a  general  way  be  said  to 
be  to  indemnify  or  protect  the  grantor  against  the  debt  for  which 
he  is  previously  liable.  But  the  manner  in  which  this  is  to  be  done 
is  fixed  by  the  terms  of  the  agreement.  It  is  not  merely  to  reimburse 
him  for  such  damages  as  he  may  suffer  by  being  compelled  to  jMiy 
the  debt,  but  it  is  an  agreement  by  the  grantee  that  he  will 
assume  t^he  debt  as  his  own,  and  that  the  grantor  shall  not  be 
called  upon  to  pay  it,  or  be  put  to  any  molestation  or  inconvenience 
by  reason  thereof. 

To  apply  the  words  of  Chancellor  Kent  in  Pori  v.  JocImoh,  17 
Johns.  482y  varied  only  so  far  as  to  meet  the  circumstances  of  the 
case  :  ^^  We  should  pervert  the  plain  sense  and  language  of  the 
agreement  entered  into  by  the  grantee,  if  we  should  turn  it  into  a 
piere  promise  to  indemnify  the  grantor,  when  it  was  evidently  a 
promise  to  pay  the  mortgage  debt  for  and  instead  of  the  grantor. 
The  grantor  was  not  bound  to  go  and  pay  that  debt,  or  have  it  re- 
covered from  him  by  due  course  of  law,  before  he  could  resort  to 
the  grantee.  He  was  not  bound  to  subject  himself  to  such  previous 
suit  or  inconvenience.  The  grantee  had  agreed  to  keep  his  contract 
for  him,  that  is,  to  go  and  pay  the  debt  as  it  became  due.'' 

The  promise  of  the  grantee  to  pay  the  amount  of  the  existing 
mortgage  is  not  indeed  a  promise  to  pay  to  the  grantor ;  the  pay- 
ment is  to  be  made  to  the  mortgagee  ;  but  the  promisee,  the  only 
party  to  the  grantee's  promise,  or  from  whom  a  consideration  for 
that  promise,  moves  to  the  grantee,  and  the  only  person  therefore 
who  can  maintain  an  action  at  law  against  the  grantee,  upon  this 
promise,  is  the  grantor.  Mellen  v.  WlUpple^  1  Gray,  317 ;  Exchange 
Batik  V.  Rice,  107  Mass.  37 ;  9.  c,  9  Am.  Rep.  1 ;  Prentice  v.  Brim- 
hall,  123  Mass.  291 ;  Nat.  Bank  v.  Grand  Lodge,  98  U.  S.  123 ; 
United  States  Mortgage  Co.  v.  Hill,  G.  0.  U.  S.  Dist.  Mass.,  May 
term,  1879. 

In  Furnas  v.  Durgin,  119  Mass.  500 ;  8.  c,  20  Am.  Bep.  341, 
the  defendant  had  accepted  a  deed  of  conveyance  of  a  parcel  of 
land,  therein  stated  to  be  '^  subject  to  mortgages  amounting  to 
$6,500,  which  the  grantee  hereby  assumes  and  agrees  to  pay ; "  and 
it  was  adjudged,  in  accordance  with  the  principles  and  authorities 
above  stated,  that  after  the  amount  of  one  of  those  mortgages  had 
become  due  and  payable  and  had  not  been  paid  by  either  party,  the 
grantor  might  maintain  an  action  against  the  grantee  upon  his 
agreement,  and  recover  as  damages  the  amount  of  the  mortgage  so 
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remaining  unpaid.     The  correctness  of   that  decision  has  been  ' 
iBDognized  by  this  court  in  later  cases.    Valentine  t.  Wheeler,  122  ' 
Mass.  566,  568 ;  s.  c,   23  Am.  Sep.  404 ;  IHske  v.  Tolnian,  124 
Mass.  254,  256 ;  s.  c,  26  Am.  Rep.   659 ;  Oaffney  y.  HichSy  124  . 
Mass.  301,  304.  See  also,  Corbet t  t.  Waterman^  11  Iowa,  86  ;  Snyder 
T.  Snmmersy   1  Lea,  534,  540,  by  GooPEB,  J.     The  only  decision 
haying  an  opposite  tendency,  that  has  come  to  our  knowledge,  is  in 
the  comparatiyely  early  case  of  Burhank  v.  Gould,  15  Me.  118,  and 
appears  to  have  proceeded  in  part  upon  the  form  of  the  action,  f 
which  was  for  money  had  and  received,  and  in  part  upon  grounds  j 
inconsistent  with  the  now  well-settled  law  of  this  Commonwealth. 
.  The  grantee  being  not  only  authorized,  but  required,  by  the  :• 
(enns  of  the  deed  which  he  has  accepted,  to  pay  the  debt  of.  the  . 
grantor  to  the  mortgagee,  payment  by  the  grantee  to  the  mortgagee 
cf  the  amount  of  that  debt  would  discharge  that  debt  and  the 
mortgage  given  to  secure  it.     Bolton  v.  /Mallard,  13  Mass;  227 ; 
KOborn  v.  liobbins,  8  Allen,  466 ;  McCabe  v.  Svfap,  14  id.  188.    If  ' 
sach  payment  were  made  by  the  grantee  at  the  day  fixed,  there 
would  be  no  breach  of  his  promise  to  the  grantor.  If  it  were  made 
afterward,  the  latter,  in  action  upon  that  promise,  could  recover 
cnly  nominal  damages. 

11  the  grantee  does  not  pay  ad  diem,  and  so  breaks  his  agreement, 
the  fact  that  he  may  be  also  in  danger  of  having  the  mortgage  en- 
forced against  his  land  affords  no  defense  to  the  action  at  law  by  ^ 
the  grantor  against  him  upon  his  agreement.  If  he  has  any  equities,, 
by  reason  of  his  failure  to  pay  having  been  caused  by  accident,  : 
mistake  or  fraud,  or  any  other  matter  against  which  a  Court  Of  Oban-. 
ceiy  will  grant  relief,  his  remedy  must  be  sought  in  equity,  as  for 
instance,  by  bill  against  the  mortgagee  and  the  grantor,  on  which 
the  mortgagee  may  be  ordered  to  accept  payment  of  the  mortgage 
debt,  with  proper  interest,   expenses  and  costs,  and  the  grantor,  % 
upon  such  payment  being  made  by  the  grantee,  may  be  restrained 
from  prosecuting  his  action  at  law  against  the  latter  except    for 
nominal  damages. 

In  accordance  with  these  views,  and  with  the  judgment  of  Baron 
Parke  in  Looeemore  v.  Radford,  9  M.  &  W.  658,  cited  in  the  early 
part  of  this  opinion,  it  was  said  in  Fumae  v.  Durgin :  'Terhap^  in 
equity,  where  a  proper  case  for  its  interference  was  shown,  a  remedy 
would  be  afforded,  that  would  secure*  the  party  paying  under  such 
etrcnmstanoes  from  having  the  payment  made  by  him  devoted  to 
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any  other  object  than  that  which  would  relieve  him  or  his  estate 
from  farther  responsibility.     However  this  may  be,  the  want  of  elas- 
ticity in  the  forms  of  the  common  li^w^  which  does  not  enable  ns  to 
make  snch  a  decree  here  as  would  guard  the  rights  of  all  parties,  should 
not  prevent  us  from  giving  to  the  plaintiff  the  benefit  of  the  contract 
which  he  has  made,  or  compel  him  to  remain  subject  to  the  burden 
of  the  debt  which  the  defendant  has  agreed  to  extinguish.''  ''The 
defendant  may^-if  he  will,  perform  his  agreement  and  pay  the  debt 
at  any  time  before  final  judgment,  and  the  damages  then  to  be  re- 
ooveied  will  be  nominal  only."    119  Mass.  508. 

The  only  differences  betwen  Furnas  v.  Durgin  and  the  case  at 
bar  are  that  in  the  present  case  it  is  not  in  terms  stipulated  that 
the  defendant  shall  ''pay"  as  well  as  "assume"  the  mortgage ;  and 
that  it  is  stipulated  that  he  shall  "  hold  the  grantors  harmless  from  ** 
the  same.  These  differences  do  not  affect  the  result  Under  such 
circumstances,  in  common  understanding  and  in  legal  effect,  to 
"  assume  "  a  debt  is  an  undertaking  to  pay  it  as  the  proper  debt  of 
the  party  who  enters  into  the  undertaking.  Braman  v.  Dowse,  12 
Gush.  2i^7  ;  Dniry  v.  Tremont  LnprovetnetU  Co,,  13  Allen,  168, 171 ; 
United  Stateit  Mortgage  Co.  v.  Hill,  above  cited ;  Stout  v.  Folger,  34 
Iowa,  71 ;  8.  c,  11  Am.  Rep.  138.  And  it  is  well  settled,  as  appears 
by  the  cases  already  referred  u>,  that  when  the  defendant  promises 
to  pay  a  certain  debt  due  from  the  plaintiff  to  a  third  person,  the 
effect  of  this  promise  is  not  restricted-,  either  as  to  the  form  of 
pleading  or  the  rules  of  evidence,  or  the  measure  of  damages,  by  the 
fact  that  the  defendant  by  his  agreement  further  promises  to 
indemnify  the  plaintiff  and  save  him  harmless.  Hodgmtn  v.  Bell, 
Holmes  v.  Rhodes^  Penny  v.  Fog,  Robinson  v.  Robinson,  Lathrop  v. 
AttDOod,  GfageY,  Lewis,  Carr  v.  Roberts,  Hodgson  v.  Wood,  TTiomat 
T.  AUen,  C/iiirchill  v.  Hunt,  Belloni  v.  Freeborn  sjii  StotU  v.  Folger^ 
above  cited. 

Exceptions  overruled. 
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PoLAKD  y.  Brownell. 

(181  Haas.  1».) 
Frmd^fiOm  reprtMnioHanton  taieofbuHneM-^buy^fi  lach$$. 

One  propoeing  to  bay  an  IntereBt  in  »  bonlneas  aod  »  stock  of  goods,  haTing 
ampl«  opportanitj  to  ezamine  and  investigate,  maj  not  relj  on  the  seller's 
representations  as  to  valne  of  the  goods  or  the  extent  of  the  bosiness. 

TORT  for  deceit  in  the  sale  of  an  interest  in  goods  and  business. 
The  opinion  shows  the  point.    The  defendant  had  a  verdict. 

/7.  N.  Shepard,  for  appellant. 

/.  F,  Brown  and  C.  R.  Trains  for  defendant, 

GoLT^  J.  To  maintain  this  action,  the  plaintiff  mnst  prove  that 
he  was  indnced  to  bay  the  stock  of  goods  and  a  share  of  the  busi- 
ness in  qnestionby  the  fraudulent  misrepresentation  or  concealment 
by  the  defendant  of  material  facts,  and  that  he  suffered  damage 
thereby.  He  has  no  cause  of  action,  if  having  ample  opportunity  to 
examine  the  property,  he  saw  fit  to  rely  upon  the  statements  of  the 
seller  concerning  the  value  of  the  thing  sold.  It  is  everywhere 
undeiitood  that  such  statements  and  commendations  are  to  be  re- 
ceived with  gre«tt  allowance  and  distrust  Brown  v.  Castles,  11 
Cash.  348, 350 ;  Mooney  v.  Miller,  102  Mass.  217  ;  Parker  v.  Moul- 
ion,  114  id.  99  ;  s.  c,  19  Am.  Rep.  315. 

The  representations  relating  to  the  goods  sold  were  made  by  the 
defendant  himself.  The  goods  were  exposed  and  fully  examined  by 
the  plaintiff  and  hia  friend,  who  was  called  in  for  that  purpose  be- 
fore the  sale.  For  all  that  appears,  both  buyer  and  seller  had  equal 
meima  of  information  and  Were  equally  well  qualified  to  judge  of  the 
valae  of  the  property.  The  evidence  shows  that  the  plaintiff  relied 
on, his  own  enmination  and  the  advicQ  of  his  friend.  But  what  is 
Bore  dccisiTe,  the  statements  in  relation  to-  the  goods  which  were 
made  by  the  defendant  must  be  deemed  to  be  mere  seller's  state- 
m^nits,  and  furnish  no  ground  for  an  action  for  damages.  Gordon 
V.  Parmelee,  2  Allen,  HVZ  ;  Pike  v.  Fay,  101  Mass.  134 ;  Parker  v. 
MouHon,114iiA,  99  ;  s.  c,  19  Am.  Bep.  315. 

As  to  the  representation  of  the  defendant,  namely,  that  three  of 
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them  had  been  getting  u  living  out  of  the  business,  it  is  sufficieat 
to  say,  that  if  it  can  be  deemed  a  material  misstatement  of  fact,  yet 
there  is  no  evidence  tending  to  show  that  it  was  false. 

The  representations  alleged  to  have  been  made  by  the  defendant's 
son,  to  whom  the  plaintiff  was  referred  for  information,  do  not 
show  a  cause  of  action,  because  it  was  not  found  that  they  were 
false,  or  that  they  were  relied  od  by  the  plaintiff.  He  must  be  pre- 
sumed to  have  known  the  contents  of  the  books  before  his  purchase. 
He  had  been  a  book-keeper  for  many  years.  He  had  full  access  to 
them,  and  spent  all  the  time  he  desired  to  in  their  examination. 
He  was  not  excused  from  making  examination  of  the  books,  or  of 
the  property  he  was  buying,  unless  he  was  fraudulently  induced  to 
forbear  inquiries  or  examination  which  he  would  otherwise  have 
made.  And  it  is  well  settled^  that  if  fraud  of  this  latter  description 
is  relied  on  as  an  additional  ground  of  action,  it  must  be  specifi- 
CfEi^y  set  forth  in  the  declaration.  Parker  v.  MouUon,  above  cited ; 
Vects&ff  V.  Doton,  3  Allen,  380. 

The  plaintiff's  offer  to  show  what  the  goods  were  worth  when 
purchased,  and  what  they  afterward  sold  for  at  auction,  was  prop- 
erly excluded,  because  such  evidence  could  only  be  material  to  show 
the  extent  of  the  injury  when  occasioned  by  an  actionable  wrong  on 

the  part  of  the  defendant. 

Judgment  an  ih$v9rdicL 


BuoHSB  y.  FiTCHBURO  Railboad  Ooxpakt. 

aUMaM.lfl6.) 
Sundaif'-'travelUngan^nseemUifcr  thari^. 

A  iiavvlllog  insarance  agent,  being  aolicited  by  letter  from  hia  alek  alsler,  leou 
porarilj  residing  in  another  State,  to  meet  ber  and  cany  ber  borne,  wiola 
ber  to  make  other  arrangements,  if  possible,  and  inform  bim  bj  letter  ad. 
dressed  to  him  at  B.  He  expected  to  reach  B.  on  a  Saturday  evening,  bat 
missing  connections,  failed  to  do  so,  and  took  a  Sanday  train  on  defendant*! 
road,  a  fortnight  later,  to  reach  B.  and  get  the  expected  letter.  Beeeivbig 
personal  injaries  on  that  train  by  the  defendant's  allc^ged  n^ligenoe  he 
brought  this  action.    /fM,  not  maintainable. 

rpOBT  for  personal  injuries  by  negligence.     The  oj^nion  stiies 
1     the  facts.  .  The  plaintifl  had  judgment  below. 
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E.  Z>.  Sohier  dt  C.  A.  Welch,  for  defendant. 
A.  A.  Banney,  for  plaintiff. 

Ekdicott,  J.  [Omitting  a  statutory  consideration.]  Nor  can 
we  hold,  upon  the  facts  reported,  that  there  was  any  eyidence 
which  would  warrant  a  jury  in  finding  that  the  plaintiff  wa« 
travelling  on  the  6th  of  August,  which  was  the  Lord's  day,  from 
necessity  or  charity,  within  the  meaning  of  the  Gen.  Sts.,  ch.  84,  § 
2.  It  appears  from  his  reported  testimony,  that  he  was  a  travelling 
agent  in  New  England  for  a  fire  insurance  company ;  that  his  sister 
was  unwell,  and  was  temporarily  residing  in  Minnesota  ;  that  on 
the  second  week  of  July  she  had  written  to  him  that  she  had  had 
a  severe  attack  of  illness,  and  desired  to  be  carried  home  to  Phila- 
delphia. And  about  July  15  he  had  written  to  her,  stating  his 
situation,  that  he  was  travelling,  and  asking  her  to  arrange  with  a 
friend  to  bring  her  as  far  as  Chicago,  and  that  he  would  make  ar- 
rmgements  for  some  one  to  accompany  her  from  Chicago  to 
Philadelphia,  if  her  friend  could  not  come  with  her  any  farther. 
To  this  letter  he  expected  an  answer  to  reach  Boston  in  a  week, 
that  is,  about  July  21,  which  would  decide  whether  he  would  have 
to  go  after  her,  or  whether  her  friend  would  take  her  home.  In 
his  cross-examination,  he  stated,  ^'  When  I  wrote  to  my  sister,  it  was 
to  see  what  arrangement  she  could  make  to  be  brought  home  that 
might  save  me  from  leaving  my  field  of  labor."  After  writing  this 
letter,  he  appears  to  have  been  absent  from  Boston,  travelling  on 
his  insurance  business,  until  Saturday,  August  5.  He  had  expected 
to  arrive  in  Boston  that  evening,  where  he  was  going  for  his  maik 
and  to  procure  funds,  and  to  attend  to  his  business  at  the  ofilce  of 
the  general  agent  of  his  company.  But  he  missed  a  connection  of 
trains,  and  being  desirous  to  reach  Boston,  in  order  that  he  might 
receive  the  expected  reply  from  his  sister,  he  took  passage  on  a 
freight  train  of  the  defendant  on  the  following  morning,  which  was 
Sunday,  and  received  the  injuries  complained  of.  And  it  is  con- 
tanded  that  he  was  travelling  from  necessity  or  charity  on  that  day. 

The  act  of  the  plaintiff  in  thus  travelling  on  the  Lord's  day  was 
not  an  act  of  necessity  within  the  meaning  of  the  statute.  Connolly 
V.  Booian,  117  Mass.  64 ;  s.  c,  19  Am.  Rep.  396 ;  Jones  v.  Andover, 
10  Allen,  18;  OomnumweaUh  v.  Sampson,  97  Mass.  407;  Com^ 
numwsatth  v.  Jossdy%  id.  411 ;  McOrath  v.  Merwin,  112  id.  467  ; 
Vol.  XLT  —  28 
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8.  c,  17  Am.  Rep.  119  ;  Smiih  v.  Bonion  &  Maine  Railroad,  120 
Mass.  490  ;  s.  c.  21  Am.  Rep.  538  ;  Davis  v.  Sommsnritte,  128  Masa. 
HM ;  8.  c.  35  Am.  Rep.  399. 

It  remains  to  bo  considered  whether  the  travelling  was  an  act  of 
charity.  In  order  to  constitute  an  act  of  charity^  such  as  is  ex- 
empted from  the  Lord's  day  act,  the  act  which  is  done  must  be 
itself  a  charitable  act.  The  act  of  ascertaining  whether  a  charity  is 
needful  is  not  the  charity ;  but  so  far  as  the  statute  is  concerned, 
the  only  question  in  that  case  would  be,  Is  tbisact  a  necessary  act  P 
That  involyes  the  question,  whether  the  act  is  one  which  is  necessary 
to  do  on  the  Lord's  day ;  and  no  -previous  neglect  to  obtain  the  re- 
quisite information  on  a  previous  day  creates  a  necessity  for  obtain- 
ing it  on  the  Lord's  day.  If  it  were  held  otherwise,  a  man  having 
an  important  and  necessary  duty  to  perform  might  willfully  neglect 
to  perform  that  duty  through  the  whole  week,  and  conclude  to  do 
it  on  Sunday,  because  it  was  an  act  necessary  and  proper  to  be  done. 
In  the  case  at  bar,  it  is  not  sufficient  that  it  was  more  convenient 
for  the  plaintiff  to  postpone  his  travelling  to  obtain  the  letter  from 
his  sister,  in  order  that  he  might  perform  his  private  business. 
In  McOraih  v.  Merwin,  ubi  mpra,  the  plaintiff  was  repairing  a 
wheel-pit  on  the  Lord's  day,  and  it  was  said  in  the  opinion,  **  The 
only  reason  for  doing  the  work  on  the  Lord's  day  was,  that  the  de- 
fendants were  doing  a  large  business,  employing  many  hands  and  'the 
work  done  on  the  occasion  would  obviate  the  necessity  of  stopping 
the  machinery  in  future.'  The  whole  imiK)rt  ol  this  is  that  it 
was  more  convenient  and  profitable  to  repair  the  wheel-pit  on  the 
Lord's  day  than  it  would  be  to  do  it  on  any  secular  day.  This  does 
not  make  it  a  work  of  necessity  or  charity  within  the  exception  of 
the  statute."  The  same  duty,  of  ascertaining  whether  an  act  of 
charity  toward  his  sister  was  to  be  done,  had  been  resting  on  the 
plaintiff  for  two  weeks.  It  would  be  an  extraordinary  projxwition 
that  he  could  elect  to  do  an  act  on  Sunday  which  he  could  have 
done  equally  well  on  any  previous  secular  day  within  that  fortnight, 
and  which  he  had  postponed  because  he  had  considered  it  subordinate 
to  his  secular  business.  Suppose  he  liad  travelled  the  previous 
Sunday,  in  order  the  sooner  to  finish  his  business  and  reach  Boston 
and  obtain  this  letter,  it  could  not  be  contended  tliat  travelling  on 
the  previous  Sunday  was  an  net  of  charity.  Or  suppose  he  was  under 
obligation  to  perform  a  contract,  which  it  was  his  duty  to  complete 
before  going  on  his  charitable  journey,  and  for  that  reason  he  per- 
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formed  aecnlAT  labor  all  day  Sunday,  such  labor  would  be  neither 
neoeflBary  nor  charifcablo  within  the  moaning  of  the  law. 

It  is  apparent  that  tlie  plaintiff's  duty  to  his  sister  was  made  sub- 
servient  to  his  secular  business.  We  are  therefore  of  opinion  that 
the  ruling  should  have  been  given,  that  there  was  no  evidence  which 
would  justify  the  jury  in  finding  that  the  plaintiff  was  travelling 
from  neoeesity  or  chiurity,  within  the  meaning  of  the  statute. 

Exceptions  sustained. 


Dbwibb  v.  Bailkt. 

Megi(ffine$ — cMtribtUofy — iey  Mswalk* 

Hie  pIftSntlff  atteoded  aa  eveiiiiig  entertainmeiit  at  the  defendant's  pviblla 
balU  end  on  coming  oat  slipped  on  enow  and  ioe  aocnmnlated  on  the  plank 
tide  walk  in  front  of  the  door,  and  wan  injured.  ^M,  that  he  was  noi 
pn>eladrd  from  reooverj  bj  the  fact  that  he  noticed  the  snow  and  ice  on 
IKolAgin.* 

TORT  for  personal  injuries  by  negligence.     The  head-note  showi 
the  tacts.     The  defendant  had  judgment  below. 

E.  B,  CaOetider,  for  plaintiff. 

0.  &  E!napp  &  C.  D.  Adams,  for  defendant. 

Field,  J.  The  rulings  of  the  justice  presiding  at  the  trial  all , 
rest  upon  the  proposition  that  knowledge  on  the  part  of  the  plaintiff, 
tt  the  time  he  entered  upon  the  sidewalk,  of  the  accumulation  of 
mow  and  ice  and  of  the  unsafe  condition  of  the  sidewalk  resulting 
therefrom,  is  in  law  conclusive  evidence  that  he  was  not  in  the  ex- 
ercise of  due  care  in  attempting  to  pass  over  the  sidewalk. 

Looney  v.  McLean^  129  Mass.  33  ;  s.  c,  37  Am.  Rep.  295,  was 
an  action  by  a  tenant  of  a  pai*t  of  a  building  against  the  landlord 
to  recover  for  injuries  received  in  consequence  of  the  giving  way  of 
one  of  the  steps  of  a  staircase  used  in  common  by  the  tenants,  for 
the  safe  condition  of  which  the  landlord  was  responsible ;  and  it 

*  flee  £i«ft0r  ▼.  Ibwa  <tf  Cbo<n0to»  (  00  lad.  SO),  86  J^m.  Bep.  90S. 
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was  held  *^  that  the  fact,  if  proved,  that  the  plaintiff  had  preYioiu. 
knowledge  that  the  stairs  were  in  a  dangerous  condition,  would  not 
be  oonclusiye  evidence  that  the  plaintiff  was  not  in  the  exercise  of 
4ue  care;"  and  Wh Maker  v.  West  Boyhtati,  97  Mass.  273,  and 
Reed  v.  Nbrthfield,  13  Pick.  94  (23  Am.  Dec.  662),  are  cited.  Other 
recent  cases  to  the  same  effect  are  Oeorge  v.  Haverhilly  110  Mass. 
506  ;  WhUford  v.  8oui?ibridge,  119  id.  564 ;  Lyman  v.  Afnheret,  107 
id.  339;  Mahofiey  v.  Metropolitan  R.  R.,  104  id.  73  ;  Tiiomas  v.  Wen- 
tern  '  Union  Telegraph,  100  id.  156 ;  Worden  v.  New  Bedfordy  131 
id.  23  {ante,  185). 

In  Mahoney  v.  Metropolitan  Railroad,  ubi  supra,  it  was  held  ''  that 
the  fact  that  the  plaintiff  saw  the  obstruction  created  by  defendant, 
and  knew  its  dangerous  character,  is  not  conclusive  proof  that  he 
was  negligent  in  attempting  to  pass  it  A  person  who  in  the  lawful 
use  of  a  highway  meets  with  an  obstacle,  may.  yet  proceed  if  it  is 
consistent  with  reasonable  care  so  to  do ;  and  this  is  generally  a 
qiuestion  for  the  jury,  depending  upon  the  nature  of  the  obstruction 
and  all  the  circumstances  surrounding  the  party.  In  the  case  at 
bar,  if  the  plaintiff  had  reasonable  cause  to  believe  that  he  could 
pass  the  obstruction  in  safety,  and  used  reasonable  care  in  the  at' 
tempt,  he  is  entitled  to  recover." 

:  It  is  evident  that  an  obstruction  may  be  of  such  a  character  that 
a  court  can  say,  as  a  matter  of  Ipw,  that  no  peiBon  in  the  exercise 
of  reasonable  prudence  would  attempt  to  pass  over  it ;  but  the  ac* 
cumulation  of  snow  and  ice,  such  as  is  described  in  the  exceptions 
in  this  case,  does  not  in  our  opinion  constitute  such  an  obstruction. 
It  is  contended  by  the  defendant  that  the  law  in  this  respect  is 
not  the  same  in  actions  where  the  injuries  are  received  on  entering 
or  leaving  buildings  which  the  plaintiff  has  expressly  or  impliedly 
been  invited  to  enter  by  the  defendant,  who,  as  owner  or  occupant,  . 
is  under  an  obligation  toward  him  to  keep  them  in  a  safe  condition, 
as  in  actions  where  the  injuries  are  occasioned  by  defects  in  public 
highways.  It  is  diflBcult  to  see  any  ground  for  this  contention.  , 
That  contributory  negligence  on  the  part  of  the  plaintiff  will  prevent 
him  from  maintaining  his  action  is  a  common-law  principle  appli- 
cable to  both  of  these  classes  of  actions  and  to  many  others,  and  is 
independent  of  the  statutes  which  impose  a  liability  on  towns  for 
injuries  received  through  defects  or  want  of  repair  in  highways. 
Those  statutes  in  this  Commonwealth  may  affect  the  degree  of  care 
required  of  the  defendant,  but  do  not  touch  the  degree  of  oare 
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quired  of  the  plaintiff.  The  same  conduct  of  the  plaintiff  under 
the  same  circumstances  must^  under  the  rule  of  the  common  law, 
be  held  to  be  contributory  negligence  in  all  actions  to  which  that 
rule  applies.  Nor  do  we  find  that  any  such  distinction  is  supported 
by  authority,  although  courts  may  not  always  have  been  consistent 
either  with  themseWes  or  with  other  courts  in  deciding  in  the  many 
different  cases  that  have  arisen  what  in  law  amounts  to  contributory 
negligence. 

'  Wilson  jr.  C^artesion,  8  Allen,  137,  cited  by  the  defendant,  waa 
an  action  against  a  city  for  injuries  received  through  a  defect  in  the 
highway,  and  whether  consistent  or  not  with  the  later  decisions  of 
this  court,  is  not  an  authority  for  the  distinction  suggested.  In 
the  case  at  bar,  there  was  no  contract  or  relation  between  the  parties 
whereby  the  plaintiff  assumed  any  risks  or  obligations  other  than 
those  imposed  on  him  by  the  general  principles  of  law. 

We  think  the  law  in  a  case  of  this  kind  is,  that  only  when  the  nature 
of  the  obstruction  is  such  that  the  court  can  say  that  it  is  not  con- 
nstent  with  reasonable  prudence  and  care  that  any  person  having 
knowledge  of  the  obstruction  should  proceed  to  pass  over  it  in  the 
manner  attempted,  can  the  court  rule  that  such  knowledge  prevents 
the  plaintiff  from  maintaining  his  action  ;  and  that  the  nature  of 
the  obstruction  in  this  case,  as  shown  by  the  exceptions,  was  such 
that  it  ought  to  have  been  submitted  to  the  jury  to  determine 
whether  the  plaintiff,  even  if  he  knew  the  condition  of  the  sidewalk 
at  the  time  he  attempted  to  pass  over  it,  was,  under  the  circum- 
stances, in  the  exercise  of  reasonable  prudence  and  due  care  in 
attempting  to  pass  over  it  in  the  manner  he  did. 

Exceptions  sustained. 


Datib  y.  Old  Goloky  Railroad. 

(in]CMi.S88.) 

OarporaUon  —  uUra  vkm, 

NflUher  a  TaflnMid  oorpoTatSon  nor  one  for  the  numafactare  and  sale  of  moat- 
ttl  instnimenta  baa  anj  power  to  gaamntee  the  pajment  of  expenoes  of  a 
poMte  maalcal  featlval,  altboagb  anch  festival  was  rnasonablj  expected  to 
be  of  pecanlary  bene6t  to  the  goarantors,  and  expense  was  incarred  in  m- 
lianoe  apon  the  guaranty  * 

^^ wmmtettec^adrrimaMT,  Pint  Bryan BapUSt  Chiiiieh  (18 Ga.  186).  »)  Am.  Rep.  117. 
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/CONTRACT.     The  opinion  states  the  case 

Jf.  F»  Dickinson,  Jr.,  d  J.  Ibx,  for  plaintifls. 
J,  H.  Benion,  Jr,;  for  defendant  in  first  case. 
B.  D.  Smith  and  C.  Alienator  other  defendant. 

Gray,  C.  J.  These  actions  are  brought  upon  an  agreemen'^ 
signed  by  the  Old  Colony  Railroad  Company  in  the  sum  of  $6,0009. 
and  by  the  Smith  American  Organ  Company  in  the  sum  of  15,000^ 
and  by  other  corporations,  partnerships  and  individuals  in  Tarions 
>8ums,  amounting  in  all  to  more  than  $200,000. 

The  agreement  is  in  these  words 

^*  BosTOir,  January  23,  1879. 

^'We,  the  undersigned  subscribers,  hereby  agree,  each  with  the 
4)ther,  that  we  will  contribute  toward  any  deficiency  (should  there  be 
one)  that  may  arise  toward  defraying  the  expenses  of  the  World's 
Peace  Jubilee  and  International  Musical  Festival,  to  be  held  in  Bos- 
ton,  commencing  on  the  17th  of  June  and  closing  on  the  4th  of  July 
next,  in  such  proportions  as  the  amounts  afiSxed  to  our  several 
names  bear  to  the  whole  amount  subscribed;  provided  that  no  sub- 
scription shall  be  binding  until  the  whole  amount  subscribed  shall 
reach  the  sum  of  two  hundred  thousand  dollars,  and  that  no  ex- 
penditure be  incurred  except  under  the  authority  of  the  executive 
committee,  which  committee  shall  represent  the  subscribers,  and 
consist  of  ten  or  more  persons,  who  may  be  chosen  by  the  first  six 
subscribers  hereto." 

At  the  trial  of  the  first  action,  the  plaintifib  offered  to  prove 
that  the  signature  of  each  corporation  was  made  by  authority  of 
its  directors,  with  the  reasonable  belief  that  the  holding  of  the 
festival  proposed  would  be  of  great  pecuniary  benefit  to  the  cor- 
poration by  increasing  its  proper  business,  and  that  the  signature 
would  promote  such  holding;  that  the  festival  was  held  as  men- 
tioned in  the  agreement  of  guaranty ;  and  that  the  reasonable  ex- 
penditures therefor,  made  under  authority  of  the  plaintiffs,  who 
relied  upon  that  agreement  in  making  them,  exceeded  the  receipts 
by  more  than  $200,000. 

The  only  point  argued  and  decided  when  one  of  these  cases 
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before  as  upon  demurrer  to  the  declaration  was^  that  the  promise 
of  the  subscribers  was  to  the  executive  committee  therein  men- 
tioned, and  that  these  plaintiffs  as  such  committee  were  the  proper 
parties  to  sue  thereon.  Davis  y.  Smith  American  Organ  Co.,  117 
Mass.  456. 

The  principal  question  now  presented  by  the  answer,  and  which 
lies  at  the  threshold  of  each  case,  is  whether  it  was  within  the 
power  of  the  defendant  corporation  to  bind  itself  by  such  an  agree- 
ment. Upon  full  consideration  of  the  elaborate  arguments  of 
counsel  upon  that  question,  the  court  is  of  opinion  that  the  agree- 
ment is  ultra  vires,  and  therefore  no  action  can  be  maintained  upon 
it  against  either  defendant. 

The  reported  cases  on  the  subject  are  so  numerous,  that  we  shall 
refer  to  comparatively  few  of  them,  except  the  principal  cases  in 
England  and  the  decisions  of  the  Supreme  Court  of  the  United 
States  and  of  this  court.  * 

A  corporation  has  power  to  do  such  business  only  as  it  is  author- 
ised by  its  act  of  incorporation  to  do,  and  no  other.  It  is  not  held 
oat  by  the  government,  nor  by  the  stockholders,  as  authorized  to 
make  contracts  which  are  beyond  the  purposes  and  scope  of  its 
charter.  It  is  not  vested  with  all  the  capacities  of  a  natural  person, 
or  of  an  ordinary  partnership,  but  with  such  only  as  its  charter 
confers.  If  it  exceeds  its  chartered  powers,  not  only  may  the  gov- 
ernment take  away  its  charter,  but  those  who  have  subscribed  to  its 
stock  may  avoid  any  contract  made  by  the  corporation  in  clear  ex- 
eess  of  its  powers.  If  it  makes  a  contract  manifestly  beyond  the 
powers  conferred  by  its  charter,  and  therefore  unlawful,  a  Court  of 
Chancery,  on  the  application  of  a  stockholder,  will  restrain  tho  cor- 
poration from  carrying  out  the  contract;  and  a  court  of  common 
law  will  sustain  no  action  on  the  contract  against  the  corporation. 

Every  person  who  enters  into  a  contract  with  a  corporation  is 
bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacity, 
especially  where,  as  in  this  Commonwealth,  all  acts  of  incorpora- 
tion are  deemed  public  acts,  and  every  corporation  organized  under 
general  laws  is  required  to  file  in  the  office  of  the  secretary  of  the 
Commonwealth  a  certificate  showing  the  purpose  for  which  the 
corporation  is  constituted.  Gen.  Sts.,  ch.  3,  §  5;  St.  1870,  ch. 
2^»§§7,  11;  WJtUienion  Mills  v.  Upton,  10  Gray,  582,  598; 
Richardson  v.  Silhy,  11  Allen,  65,  72;  Pearce  v.  Madison  &  /i»- 
tiasMiftAis  Railroad,  21  How.  441,  443;  East  Anglian  Railway  si. 
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Basiem  CoutUies  Railway,  11  G.  B.  775,   811  ;    Ashburt/  Railway 
Carriage  S  Iron  Co.  v.  Riclie,  L.  R,  7  H.  L.  653. 

There  is  a  clear  distinction,  as  was  pointed  out  by  Mr.  Justice 
Campbell  in  Zabriskie  v.  Cleveland,  Columbus  £  Cincinnati  Railr 
road,  23  How.  381,  398;  by  Mr.  Justice  Hoar  in  Monument  Bank 
T.  Globe  Works,  101  Mass.  67,  58 ;  8.  c,  3  Am.  Rep.  322,  and  by 
Lord  Chancellor  Cairns  and  Lord  Hatherley  in  Ashbtiry  Railr 
ioay  Carriage  di  Iron  Co.  v.  Riche,  L.  R,7  H.  L.  668,  684, between 
the  exercise  by  a  corporation  of  a  power  not  conferred  upon  it,  vary? 
ing  from  the  objects  of  its  creation  as  declared  in  the  law  of  its 
organization,  of  which  all  persons  dealing  with  it  are  bound  to  take 
notice;  and  the  al)use  of  a  general  power,  or  the  failure  to  comply 
with  prescribed  formalities  or  regulations,  in  a  particular  instance, 
when  such  abuse  or  failure  is  not  known  to  the  other  contracting 
party. 

In  the  leading  case  of  Colman  v.  Eastern  Counties  RaiUoay,  10 
Beay.  1,  the  directors  of  a  railway  company  were  restrained  by  in- 
junction from  carrying  out  an  agreement  by  which,  for  the  purpose 
of  increasing  its  traffic,  they  proposed  to  guarantee  certain  profits  to, 
and  to  secure  the  capital  of,  a  steam-packet  company,  to  ply  between 
a  port  near  one  end  of  the  railway  in  England  and  certain  foreign 
ports  ;  and  Lord  Lang  dale,  M.  R,  said  :  '^  To  look  upon  a  railway 
company  in  the  light  of  a  common  partnership,  and  as  subject  to  no 
greater  Augilance  than  common  partnerships  are,  would,  I  think,  be 
greatly  to  mistake  the  functions  which  they  perform,  and  the  powers 
which  they  exercise  of  interference,  not  only  with  the  public  but  with 
the  private  rights  of  all  individuals  in  this  realm.  We  are  to  look 
upon  those  powers  as  given  to  them  in  consideration  of  a  benefit, 
which  notwithstanding  all  other  sacrifices,  it  is  to  be  presumed  and 
hoped,  on  the  whole  will  be  obtained  by  the  public.  But  it  being 
the  interest  of  the  public  to  protect  the  private  rights  of  all  indivi- 
duals, and  to  defend  them  from  all  liabilities  beyond  those  necessarily 
occasioned  by  the  powers  given  by  the  several  acts,  those  powera 
must  always  be  carefully  looked  to ;  and  I  am  clearly  of  opinion^ 
that  the  powers  which  are  given  by  an  act  of  Parliament,  like  that 
now  in  question,  extend  no  farther  than  is  expressly  stated  in  the 
act,  or  is  necessarily  and  properly  required  for  carrying  into  effect 
the  undertaking  and  works  which  the  act  has  expressly  sanctioned.'^ 
**  Ample  ix)wers  are  given  for  the  purpose  of  constructing  and  main- 
taining the  railway,  and  for  doing  all  those  things  required  for  its 
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proper  use  when  made ;  but  I  apprehend  that  it  has  nowhere  been 
§tated  that  a  railway  company,  as  such,  has  power  to  enter  into 
all  sorts  of  other  transactions.  Indeed,  it  has  been  yery  properly 
admitted  that  railway  companies  have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by  their  acts  ;  but  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  limit,  the 
funds  of  the  company  for  the  encouragement  of  other  transactions, 
howoTer  vanous  and  extensive,  provided  the  object  of  that  liability 
is  to  increase  the  traffic  upon  the  railway,  and  thereby  to  increase 
the  profit  to  the  shareholders.  There  is  however  no  authority  for 
any  thing  of  that  kind.  It  has  been  stated  chat  these  things,  to  a 
small  extent,  have  frequently  been  done  since  the  establishment  of 
railways  ;  but  unless  the  acts  so  done  can  be  proved  to  be  in  con- 
formity with  the  powers  given  by  the  special  acts  of  Parliament, 
under  which  those  acts  are  done,  they  furnish  no  authority  what- 
ever." 10  Beav.  14,  15.  And  after  full  consideration  of  the  case 
he  summed  up  his  opinion  thus  :  '^  To  pledge  the  funds  of  this 
company  for  the  purpose  of  supporting  another  company  engaged 
in  a  haxardous  speculation  is  a  thing  which  according  to  the  terms 
of  this  act  of  Parliament  they  have  not  a  right  to  do."  *"  They 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper 
for  the  purpose  of  carrymg  out  the  intention  of  the  act  of  Parlia- 
ment, and  they  have  no  power  of  doing  any  thing  beyond  it."  10 
Beav.  17,  18.     See  also  SaUnnoM  v.  Laingy  12  Beav.  339,  352,  353. 

In  Bagxbaw  v.  Eauiern  Union  Jlailtoayy  7  Hare,  114 ;  2  Macn. 
&  Crord.  389,  and  2  Hall  &  Twells,  201,  where  a  railway  company, 
authorized  by  act  of  Parliament  to  purchase  a  branch  line,  and  to 
raise  a  sum  of  money  for  the  purpose  of  constructing  that  line, 
^plied  part  of  the  sum  so  raised  to  the  construction  of  its  main 
line,  Vico-Chancellor  Wigbam,  and  Lord  Chancellor  Cottbnham 
on  appeal,  sustained  the  bill  of  a  shareholder,  not  only  to  restrain 
such  application  of  the  rest  of  the  sum,  but  also  for  an  account  of 
the  part  already  illegally  expended. 

The  same  principles  have  been  frequently  applied  in  actions  at 
law.  In  Easi  Anglian  Railway »  v.  Eastern  Counties  liailtoag,  11 
C.  B.  775,  it  was  held  that  no  action  could  be  maintained  by  one 
railway  company  against  another  upon  an  agreement  made  by  the 
latter  to  take  a  lease  of  the  railway  of  the  first  company,  and  to 
pay  the  expenses  incurred  by  that  company  in  the  soliciting  and  pro- 
moting of  bills  in  Parliament  for  the  extension  and  improvement 
Vol.  XLI  — 29 
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of  that  railway,  even  if  the  object  and  effect  of  the  agreement  were 
to  increase  the  profits  of  the  defendants'  railway ;  and  Chief  Justioe 
Jebvis,  in  delivering  the  judgment  of  himself  and  Justices 
Maule,  Williams  a;nd  Talfourd,  said  :  '^  This  act  is  a  public 
iict,  accessible  to  all,  and  supposed  to  be  known  to  all  ;  and  the 
plaintiffs  must  therefore  be  presumed  to  hare  dealt  with  the  defend- 
ants with  a  full  knowledge  of  their  respective  rights,  whatever  those 
rights  may  be.  It  is  clear  that  the  defendants  have  a  limited 
authority  only,  and  are  a  corporation  only  for  the  purpose  of  mak- 
ing and  maintaining  the  railway  sanctioned  by  the  act  :  and  that 
their  funds  can  only  be  applied  for  the  purposes  directed  and  pro- 
vided for  by  the  statute.  Indeed,  it  is  not  contended  that  a  com- 
pany so  constituted  can  engage  iu  new  trades  not  contemplated  by 
their  act  ;  but  it  is  said  that  they  may  embark  in  other  undertak- 
ings, however  various,  provided  the  object  of  the  directors  be  to 
increase  the  profits  of  their  own  railway.  This  in  truth  is  the  same 
proposition  in  another  form  ;  for  if  the  company  cannot  carry  on  a 
new  trade,  merely  because  it  was  not  contemplated  by  the  act,  they 
eannot  embark  in  other  undertakings  not  sanctioned  by  their  act, 
merely  because  they  hope  the  speculation  may  ultimately  increase 
the  profit  of  the  shareholders.  They  cannot  engage  in  a  new  trade, 
because  they  are  a  corporation  only  for  the  purpose  of  making  and 
maintaining  the  Eastern  Counties  Railway.  What  additional  power 
do  they  acquire  from  the  fact  that  the  undertaking  may  in  some 
way  benefit  their  line  ?  Whatever  be  their  object  or  the  prospect 
of  success,  they  are  still  but  a  corporation  for  the  purpose  only  of 
making  and  maintaining  the  Eastern  Counties  Railway  ;  and  if 
they  cannot  embark  in  new  trades,  because  they  have  only  a  limited 
authority,  for  the  same  reason  they  can  do  nothing  not  authorized 
by  their  act,  and  not  within  the  scope  of  their  authority.  Every 
proprietor  when  he  takes  shares  has  a  right  to  expect  that  the  con- 
ditions upon  which  the  act  was  obtained  will  be  performed  ;  and  it 
is  no  sufficient  answer  to  a  shareholder,  expecting  his  dividend,  that 
the  money  has  been  expended  upon  an  undertaking  which  at  some 
remote  period  may  be  highly  beneficial  to  the  line.  The  public  also 
has  an  interest  in  the  proper  administration  of  the  powers  con- 
ferred by  the  act.  The  comfort  and  safety  of  the  line  may  be 
seriously  impaired  if  the  money  supposed  to  be  necessary,  and 
destined  by  Parliament  for  the  maintenance  of  the  railway,  be  ex- 
pended in  other  undertakings   not  contemplated  when  the  act  wa8 
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obtained,  and  not  expressly  sanctioned  by  the  legislature."  ''  If  the 
contract  is  illegal,  as  being  contrary  to  the  act  of  Parliament,  it  is 
unnecessary  to  consider  the  effect  of  dissentient  shareholders  ;  for 
if  the  company  is  a  corporation  only  for  a  limited  purpose,  and  a 
contract  like  that  under  discussion  is  not  within  their  authority, 
the  assent  of  all  the  shareholders  to  such  a  contract,  though  it  may 
make  them  all  personally  liable  to  perform  such  contract,  would  not 
bind  them  in  their  corporate  capacity,  or  render  liable  their  corr 
porate  funds."  11  G.  B.  811-813.  i^  in  Macgregor  y.  Dover  d 
Deal  Railfoay,  18  Q.  B.  618,  the  Court  of  Exchequer  Chamber,  in 
An  opinion  delivered  by  Baron  Aldebson,  in  which  Justices  Maulb, 
Cbbssw£ll,  Williams  and  Talfourd  and  Baron  Platt  concurred, 
arrested  judgment  in  an  action  brought- by  the  Dover  and  Deal 
Railway  Company  upon  the  agreement  of  a  person,  interested  in 
the  Suuthcastem  Bailway  Company,  to  pay  the  expenses  of  an 
application  of  the  latter  to  Parliament  to  authorize  it  to  establish  a 
connecting  railway,  because  ''  both  plaintiffs  and  defendant  here 
must  be  taken,  with  full  knowledge  of  the  powers  conferred  on  the 
Southeastern  Bailway  Company,  to  have  made  a  contract  by  which 
the  defendant  is  to  bind  the  company  to  do  an  illegal  act  ;  not 
merely  an  act  which  they  have  no  power  to  do,  but  an  act  contrary 
to  public  policy  and  the  provisions  of  a  public  act  of  Parliament/' 
18  Q.  B.  632.  In  each  of  those  cases,  the  plaintiff  had  actually 
incurred  and  paid  the  expenses  sued  for. 

Baron  Pa&ke  stated  the  rule  to  be,  that  where  a  corporation  is 
created  by  act  of  Parliament  for  particular  purposes  with  special 
powers,  "  their  deed,  though  under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them,  if  it  appear  by  the  express 
provisions  of  the  statute  creating  the  corporation,  or  by  necessary 
or  reasonable  inference  from  its  enactments,  that  the  deed  was  uUra 
mres  —  that  is,  that  the  legislature  meant  that  such  a  deed  should 
not  be  made.''  South  Torkshire  Railway  v.  Oreai  Northern  RaiU 
wagy  9  Exch.  55, 84.  See  also  Scottish  Northeastern  Railway  v. 
Stewart,  3  Macq.  382,  415,  by  Lord  Wensleydale. 

Lord  St.  Lbonabds,  while  asserting  that  **  the  safety  of  men  in 
their  daily  contracts  requires  that  this  doctrine  of  ultra  vires  should 
be  confined  within  narrow  bounds  ;"  and  that  railway  companies 
''  have  all  the  powers  incident  to  a  corporation,  except  so  far  as  they 
are  restrained  by  their  act  of  incorporation,"  and  are  '*  bound  by 
t^ntracts  duly  entered  into  by  their  directors  for  purposes  which  they 
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have  treated  as  within  the  objects  of  their  acts,  and  which  cannot  be 
clearly  shown  not  to  fall  within  them  ;''  and  inclining  ''  to  restrain 
the  doctrine  of  ^Mra  vires  to  clear  cases  of  excess  of  power,  with 
the  knowledge  of  the  other  party,  express,  or  implied  from  the 
nature  of  the  corporation  and  of  the  contract  entered  into '' — dis- 
tinctly recognized  that  *^  directors  cannot  act  in  opposition  to  the 
purpose  for  which  their  company  was  incorporated/'  nor  **  bind 
their  companies  by  contracts  foreign  to  the  purposes  for  which  they 
were  established."  Eastern  Counties  Railway  y.  Hawkes,  5  H.  L. 
Oas.  331,  371,  373,  381. 

Lord  Chancellor  Crakworth,  in  the  same  case,  said  that  the  Eng- 
lish authorities  above  cited  had  *^  established  the  proposition  that  a 
railway  company  cannot  devote  any  part  of  its  funds  to  an  object  not 
within  the  scope  of  its  original  constitution,  how  beneficial  soever 
that  object  might  seem  likely  to  prove ; "  and  after  a  review  of  the 
cases,  repeated,  *^  It  must  therefore  be  now  considered  as  a  well- 
settled  doctrine  that  a  company  incorporated  by  an  act  of  Parli»> 
ment  for  a  special  purpose  cannot  devote  any  part  of  its  funds  to 
objects  unauthorized  by  the  terms  of  its  incorporation,  however 
desirable  such  an  application  may  appear  to  be."  5  H.  L.  Cas. 
345,  348.  His  opinion,  in  which  Lord  Brougham  concurred, 
upon  which  the  House  of  Lords  held  that  no  action  would  lie 
against  a  railway  company  on  an  agreement  of  its  projectors  to  ad- 
vance money  to  construct  a  pier  and  harbor  at  the  end  of  a  pro- 
posed branch  of  the  railway,  is  to  the  like  effect  Galedoninn  d 
Danibartoiishire  Railioay  v.  Magistrates  of  Helennburyh,  2  ICacq. 
391,  416,  417,  422.  And  he  afterward  observed  that  he  thought 
the  statement  of  Baron  Parke,  above  quoted,  ''the  more  correct 
way  of  enunciating  the  doctrine,  though  practically  it  makes  very 
little  difference  whether  we  say  that  the  railway  company  has  no 
authority  given  to  it  by  its  incorporation  to  enter  into  contracts  as 
to  matters  not  connected  with  its  corporate  duties,  or  that  it  is  im- 
pliedly prohibited  from  so  doing,  because  by  necessary  inference 
the  legislature  must  be  considered  to  have  intended  that  no  such 
contracts  should  be  entered  into."  Shrtnasbury  A  Birmingham 
Railioay  v.  Northwestern  Railway ^  6  H.  L.  Cas.  1 13,  135*137. 

In  AsMury  Rtiilway  Carriage  S  Iron  Co.  v.  Richey  L.  R,  7  H. 
L.  653,  and  L.  R,  9  Ex.  224,  the  objects  for  which  a  company,  reg- 
istered under  the  English  Joint  Stock  Companies  Act  of  1862,  was 
created,  were  stated  in  its  memorandum  of  association  to  be  ''  to 
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make  and  sell,  or  lend  on  hire,  railway  carriages  and  wagons,  and 
all  kinds  of  railway  plant,  fittings,  machinery  and  rolling  stock  ;  to 
carry  on  the  business  of  mechanical  engineers  and  general  contract- 
on  ;  to  purchase,  lease,  work  and  sell  mines,  minerals,  land  and 
buildings  ;  to  purchase  and  sell,  as  merchants,  timber,  coal,  metals 
or  other  materials,  and  to  buy  and  sell  any  such  materials  on  com- 
mission or  as  agents."  The  directors  agreed  to  purchase  a  concession 
for  making  a  railway  in  a  foreign  country,  and  afterward  (on  ac- 
count of  difficulties  existing  by  the  law  of  that  country)  agreed,  to 
assign  the  concession  to  an  association  formed  there,  which  was  to 
supply  the  materials  for  the  construction  of  the  railway,  and  to  re- 
oeiye  periodical  payments  from  the  English  company.  In  an  action 
it  law  brought  by  the  foreign  associates  against  the  English  com- 
pany upon  this  agreement,  it  was  held  in  the  lower  courts,  as  well 
as  in  the  House  of  Lords,  to  be  ultra  vires.  The  judges  below  were 
diyided  in  opinion  upon  the  question  whether  it  had  been  ratified 
by  the  stockholders  so  as  to  bind  the  company.  But  in  the  House 
of  Lords  it  was  unanimously  held,  by  Lord  Chancellor  Cairns  and 
Lords  Chelmsford,  Hatherly,  O'Hagan  and  Selborne,  that  the 
oontract  was  not  within  the  scope  of  the  memorandum  of  associa- 
tion, and  was  therefore  void  and  incapable  of  being  ratified,  and  the 
action  could  not  be  maintained.    , 

Lord  Selborne  said  :  ''The  action  in  this  case  is  brought 
upon  a  contract,  not  directly  or  indirecly  to  execute  any  works,  but 
to  find  capital  for  a  foreign  railway  company,  in  exchange  for  shares 
and  bonds  of  that  company.  Such  a  contract,  in  my  opinion,  was  not 
authorized  by  the  memorandum  of  association  of  the  Ashbury  Com- 
pany. All  your  lordships,  and  all  the  judges  in  the  courts  below, 
appear  to  be  so  far  agreed.  But  this,  in  my  judgment,  is  really 
decisiye  of  the  whole  case.  I  only  repeat  what  Lord  Cranworth, 
in  Hawkes  v.  Eastern  Counties  Railway  Company  (when  moving  the 
judgment  of  this  House),  stated  to  be  settled  law,  when  I  say  that 
a  statutory  corporation,  created  by  an  act  of  Parliament  for  a  par- 
ticular purpose,  is  limited,  as  to  all  its  powers,  by  the  purposes  of  its 
iucorporation  as  defined  in  that  act.  The  present  and  all  other 
companies  incorporated  by  virtue  of  the  Companies  Act  of  1862  ap- 
pear to  me  to  be  statutory  corporations  within  this  principle.  The 
memorandum  of  association  is  under  that  act  their  fundamental, 
and  (except  in  certain  specified  particulars)  their  unalterable  law  ; 
and  they  are  incorporated  only  for  the  objects  and  purposes  ex- 
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pressed  in  that  memorandum.  The  object  and  policy  of  thoee  pro- 
visions of  the  statute  which  prescribed  the  conditions  to  be  expressed 
in  the  memorandum,  and  make  these  conditions  (except  in  certain 
points)  unalterable,  would  be  liable  to  be  defeated  if  a  contract  un- 
der the  common  seal,  which  on  the  face  of  it  transgresses  funda- 
mental law,  were  not  held  to  be  void,  and  uHra  vires,  of  the  company, 
as  well  as  beyond  the  power  delegated  to  its  directors  or  administra- 
tors. It  was  so  held  in  the  case  of  the  Bast  Anglian  Railway  Com- 
pany, and  in  other  cases  upon  railway  acts,  which  cases  were  ap- 
proved by  this  House  in  Hawkers  case ;  and  I  am  unable  to  see  any 
distinction  for  this  purpose  between  statutory  corporations  under 
railway  acts,  and  statutory  corporations  under  the  Joint  Stock 
Companies  Act  of  1862."  ''  I  think  that  contracts  for  objects  and 
purposes  foreign  to,  or  inconsistent  with,  the  memorandum  of  as- 
sociation, are  ultra  vires  of  the  corporation  itself.  And  it  seems 
to  me  far  more  accurate  to  say  that  the  inability  of  such  companies 
to  make  such  contracts  rests  on  an  original  limitation  and  circum- 
scription of  their  powers  by  the  law,  and  for  the  purposes  of  their 
incorporation,  than  that  it  depends  upon  some  express  or  implied 
prohibition,  making  acts  unlawful  which  otherwise  they  would 
have  had  a  legal  capacity  to  do.  This  being  so,  it  necessarily  fol- 
lows (as  indeed  seems  to  me  to  have  been  conceded  in  Mr.  Justice 
Blagkbubn's  judgment)  that  where  there  could  be  no  mandate, 
there  cannot  be  any  ratification ;  and  that  the  assent  of  all  the 
shareholders  can  make  no  difference  when  a  stranger  to  the  coipo- 
ration  is  suing  the  company  itself  in  its  corporate  name,  upon  a 
contract  under  the  common  seal.  No  agreement  of  shareholders 
can  make  that  a  contract  of  the  corporation,  which  the  law  sap 
cannot  and  shall  not  be  so."     L.  R,  7  H.  L.  693-695. 

In  a  very  recent  case  of  Attorney- General  v.  Great  Eastern  RaU- 
way,  5  App.  Ca8.473,478,in  which  the  contract  in  question  was  held 
to  be  expressly  authorized  by  the  terms  of  the  act  of  Parliament,  and 
therefore  not  uUra  vires.  Lord  Chancellor  Selborke,  while  express- 
ing the  opinion  that  'Hhis  doctrine  ought  to  be  reasonably,  and 
not  unreasonably,  understood  and  applied,  and  that  whatever  maj 
fairly  be  regarded  as  incidental  to,  or  consequential  upon,  those 
things  whicli  the  legislature  has  authorized,  ought  not  (unless  ex- 
pressly prohibited)  to  be  held,  by  judicial  construction,  to  be  ultra 
vires,^  declared  his  sense  of  the  importance  of  maintaining  the  doc- 
trine of  ultra  vires,  as  explained  in  the  case  of  Ashbury  Railway  S 
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ifDJi  Cb.  Y.  Riehe;  and  Lord  Blackbubn  said,  ^'  That  case  appears 
to  me  to  decide  at  all  events  this,  that  where  there  is  an  act  of  Parlia- 
ment creating  a  corporation  for  a  particular  purpose,  and  giving  it 
powers  for  that  particular  purpose,  what  it  does  not  expressly  or 
impliedly  authorize  is  to  be  taken  to  be  prohibited ;  and  conse- 
quently that  the  Great  Eastern  Company,  created  by  act  of  Parlia- 
ment for  the  purpose  of  working  a  line  of  railway,  is  prohibited 
bom  doing  any  thing  that  would  not  be  within  that  purpose  ; '' 
although  he  also  agreed  '^  that  those  things  which  are  incident  to, 
and  may  reasonably  and  properly  be  done  under,  the  main  purpose, 
though  they  may  not  be  literally  within  it,  would  not  be  prohibited." 
5  App.  Cas.  481. 

These  statements  are  the  more  significant,  because  Baron  Brah- 
WBLL  in  the  same  ciise  below  (11  Ch.  D.  449,  501-503),  had  cast 
doubts  upon  the  cun-ectuess  of  the  decision  in  the  case  of  East 
Anglian  Railways  v.  Eastern  Counties  liailtoay  j  and  Lord  Black- 
BURir  himself,  when  a  justice  of  the  Court  of  Queen's  Bench,  had 
more  than  once  approved  Baron  Pabkb's  form  of  stating  the  doc* 
trine.  Chambers  v.  Manchester  <§  MUford  Railway y  5  B.  &  S. 
588,  610 ;  Taylor  v.  Chichester  dt  Midhurst  Railway y  L.  R,  2  Ex. 
356,  384 ;  Richs  v.  Ashbury  Railway  Carriage  dk  Iron  Co.,  L.  R, 
9  Ex.  264. 

The  same  principles  have  been  clearly  and  positively  enunciated 
m  two  unanimous  judgments  of  the  Supreme  Court  of  the  United 
States. 

In  Pearce  v.  Madison  S  Indianapolis  Railroad^  21  How.  441, 
two  corporations,  created  by  the  laws  of  Indiana  to  construct  dis- 
tinct though  connecting  lines  of  railroad  in  that  State,  were  con- 
lolidated  by  agreement,  and  conducted  the  business  of  both  lines 
imder  a  common  board  of  management,  which  gave  notes  in  the 
nsme  of  the  consolidated  company  in  payment  for  a  steamboat  to 
be  employed  on  the  Ohio  river  and  to  run  in  connection  with  the 
nulroads.  After  the  execution  of  the  notes  and  the  acquisition  of 
the  steamboat,  this  relation  between  the  corporation  was  legally  dis- 
aolved.  It  was  held,  that  an  action  brought  by  an  indorsee  against 
the  two  corporations  upon  the  notes  could  not  be  maintained. 

Mr.  Justice  Campbell,  in  delivering  judgment,  said,  ''The 
nghts,  duties  and  obligations  of  the  defendants  are  defined  in 
the  acts  of  the  legislature  of  Indiana  under  which  they  were 
prganixed,   and    reference  must  be  had  to  these  to  ascertain  the 
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validity  of  their  contracts.  They  empower  the  defendants  re* 
Bpectively  to  do  all  that  was  necessary  to  construct  and  put  in 
operation  a  railroad  between  the  cities  which  are  named  in  the 
acts  of  incorporation.  There  was  no  authority  of  law  to  con- 
solidate these  corporations,  and  to  place  both  under  the  same 
management,  or  to  subject  the  capital  of  the  one  to  answer  for 
the  liabilities  of  the  other;  and  so  the  courts  of  Indiana  have 
determined.  But  in  addition  to  that  act  of  illegality,  the  managers 
of  these  corporations  established  a  steamboat  line  to  run  in  con- 
nection with  the  railroads,  and  thereby  diverted  their  capital  from 
the  objects  contemplated  by  their  charters,  and  exposed  it  to  perils 
for  which  they  afforded  no  sanction.  Now  persons  dealing  with  the 
managers  of  a  corporation  must  take  notice  of  the  limitations  im- 
posed upon  their  authority  by  the  act  of  incorporation.  Their 
powers  are  conceded  in  consideration  of  the  advantage  the  public  U 
to  receive  from  their  discreet  and  intelligent  employment,  and  the 
public  have  an  interest  that  neither  the  managers  nor  stockholdert 
of  the  corporation  shall  transcend  their  authority." 

He  then  referred  with  approraltothe  cases  of  Colman  v.  Eastern 
CourUies  Railway,  Bast  Anglian  Railways  y.  Eastern  Counties 
Railway,  and  Macgregery.  Dover  <6  Deals  Railway,  above  cited,  and 
added :  **  It  is  contended,  that  because  the  steamboat  was  delivered 
to  the  defendants,  and  has  been  converted  to  their  use,  they  are 
responsible.  It  is  enough  to  say,  in  reply  to  this,  that  the  plaintiff 
was  not  the  owner  of  the  boat,  nor  does  he  claim  under  an  assign- 
ment of  the  owner's  interest  His  suit  is  instituted  on  the  notes, 
as  an  indorsee ;  and  the  only  question  is,  Had  the  corporation  the 
capacity  to  make  the  contract,  in  the  fulfillment  of  which  they 
were  executed  ?  The  opinion  of  the  court  is,  that  it  was  a  departure 
from  the  business  of  the  corporation,  and  that  their  officers  exceeded 
their  authority.*'  Judgment  was  therefore  rendered  for  the  de- 
fendants. It  is  to  be  observed  that  in  that  case  there  was  no  sug- 
gestion that  the  plaintiff  took  the  notes  sued  on  without  notice  of 
the  illegality  in  the  original  consideration,  which  would  have  pre- 
sented a  different  question.  Lexington  v.  Butler,  14  Wall.  282  ; 
Macon  v.  Shores,  97  U.  S.  272 ;  Monument  Bank  v.  Globe  Works, 
101  Mass.  57 ;  s.  c,  3  Am.  Bep.  322. 

In  Thomas  v.  Railroad  Co,,  101  U.  S.  71,  a  railroad  corporation, 
without  authority  of  the  legislature,  leased  its  railroad  to  three 
persons  for  twenty  years,  for  the  consideration  of  one-half  of  the 
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gross  sums  collected  from  the  operation  of  the  road  by  the  lessees 
during  the  term^  reserving  the  right  at  any  time  to  terminate  the 
contract  and  retake  possession  of  the  road,  paying  such  damages 
for  the  Yalae  of  the  unexpired  term  as  should  be  determined  by 
arbitration.  At  the  end  of  five  years  the  corporation  resumed 
possession,  and  the  accounts  for  that  period  were  adjusted  and  paid. 
It  was  held  that  no  action  could  be  maintained  against  the  corpora- 
tion to  recoyer  the  yalae  of  the  unexpired  term.  The  opinion  was 
delivered  by  Mr.  Justice  Milleb. 

It  was  argued  by  the  counsel  for  the  plaintiffs  in  that  case  that 
though  there  was  nothing  in  the  language  of  the  charter  which 
authorized  the  making  of  this  agreement,  yet  '^  a  corporate  body 
may  (as  at  common  law)  do  any  act  which  is  not  either  expressly 
or  impliedly  prohibited  by  its  charter ;  although  where  the  act  is 
unauthorized  by  the  charter  a  shareholder  may  enjoin  its  execution, 
and  the  State  may,  by  proper  process,  forfeit  the  charter/'  But 
the  court  said :  *'  We  do  not  concur  in  this  proposition.  We  take 
the  general  doctrine  to  be  in  this  country,  though  there  may  be 
exceptional  cases  and  some  authorities  to  the  contrary,  that  the 
powers  of  corporations  organized  under  legislative  statutes  are  such 
and  such  only  as  those  statutes  confer.  Conceding  the  rule  ap- 
plicable to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted 
as  what  is  expressed,  it  remains  that  the  charter  of  a  corporation  is 
the  measure  of  its  powers,  and  that  the  enumeration  of  these  powers 
unplies  the  exclusion  of  all  others."  The  court  then,  after  referring 
to  some  of  the  English  cases  above  cited,  and  particularly  to  the 
decision  of  the  House  of  Lords  in  Aslibury  Railway  Carriage  £ 
Iron  Co.  v.  Richer  as  establishing  **  the  broad  doctrine  that  a  con- 
tract not  within  the  scope  of  the  powers  conferred  on  the  corpora- 
tion cannot  be  made  valid  by  the  assent  of  every  one  of  the  sh  are- 
holders,  nor  can  it  by  any  partial  performance  become  the  foundation 
of  a  nght  of  action,"  expressed  the  opinion  that  that  decision 
"represents  the  decided  preponderance  of  authority,  both  in  this 
country  and  in  England,  and  is  based  upon  sound  principle." 

The  court  indeed  further  said:  "There  is  another  principle 
of  equal  importance,  and  equally  conclusive  against  the  validity 
of  this  contract,  which,  if  not  coming  exactly  within  the  doctrine 
of  uUra  vires  as  we  have  just  discussed  it,  shows  very  clearly 
that  the  railroad  company  was  without  the  power  to  make  such 
a  contract.  That  principle  is,  that  where  a  corporation  like  a 
Vol.  XLI  —  30 
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railroad  company  has  granted  to  it  by  charter  a  franchise  intended 
in  large  measure  to  be  exercised  for  the  public  good^  the  due  per- 
formance of  those  functions  being  the  consideration  of  the  public 
granty  any  contract  which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes,  without  the  consent  of  the 
State,  to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  burden  which  it  imposes, 
is  a  violation  of  the  contract  with  the  State,  and  is  void  as  against 
public  policy.''  This  proposition  is  supported  by  the  cases  there 
cited,  and  by  many  others.  See  RicJiardsonY.  Sibley,  11  Allen,  65, 
67;  Whiitenion  Mills  v.  Vpton,  10  Gray,  682;  Proprietors  of  Locks 
and  Canals  v.  Nashua  and  Lowell  Railroad,10^  Mass.  1 ;  s.  c,  6- 
Am.  Bep.  181;  Middlesex  Railroad  y.  Boston  and  Chelsea  Railroad, 
115  Mass.  347.  But  that  the  decision  was  not  intended  to  be  put 
exclusively  upon  this  ground  is  manifest  from  the  terms  in  which 
it  was  introduced,  as  well  as  from  those  in  which  the  general  doc- 
trine had  been  already  laid  down,  and  from  the  concluding  sentence 
of  the  opinion. 

The  judgments  of  the  English  courts,  and  of  the  Supreme  Court 
of  the  United  States,  to  which  we  have  referred,  do  but  affirm  and 
apply  principles  long  ago  declared  by  this  court. 

More  than  fifty  years  since.  Chief  Justice  Parker  said  :  "  The 
power  of  corporations  is  derived  only  from  the  act,  grant,  charter 
or  patent  by  which  they  are  created.  In  this  Commonwealth  the 
source  and  origin  of  such  power  is  the  legislature,  and  corporations 
are  to  exercise  no  authority,  except  what  is  given  by  express  terms 
or  by  necessary  implication  by  that  body.  No  vote  or  act  of  a  cor- 
poration can  enlarge  its  chartered  authority,  either  as  to  the  sub- 
jects on  whick  it  is  intended  to  operate,  or  the  persons  or  property 
of  the  corporators."  Salem  MiUdam  v.  Ropes,  6  Pick.  23,  32.  And 
the  importance,  for  the  security  of  the  rights  of  each  stockholder, 
of  a  steady  adherence  to  the  principle  that  ''  corporations  can  only 
exercise  their  powers  over  their  respective  members  for  the  accom- 
plishment of  limited  and  well-defined  objects,"  was  strongly  stated 
by  Chief  Justice  Shaw  in  1839.  Spaulding  v.  Lowell,  23  Pick. 
71,  75. 

As  was  observed  in  Morville  v.  American  Tract  Society,  123 
Mass.  129,  136,  '*  The  power  to  make  all  such  contracts  as  are  nec- 
essary and  usual  in  the  course  of  business,  or  are  reasonably  inci- 
dent to  the  objects  for  which  a  private  corporation  is  created,  in 
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always  implied  where  there  is  no  positive  restriction  in  the  charter." 
Thus  a  corporation  may  let  or  mortgage  property  lawfully  held  by 
it  under  its  charter,  and  not  immediately  needed  for  its  own  busi- 
ness. Simpson  v.  WestmitmUr  liuiel  Co.,  8  H.  L.  Gas.  712;  Brown 
T.  Winnisimmei  Co.,  11  Allen,  326 ;  Hendee  y.  Pinkerton,  14  id. 
381.  A  corporation  established  ^' for  the  purpose  of  manufactur- 
ing and  selling  glass  "  may  contract  to  purchase  glassware  from  a 
like  corporation  to  keep  up  its  own  stock  and  supply  its  customers 
while  its  works  are  being  put  in  repair.  Lyndeborough  Class  Co. 
T.  Massacliusetls  Class  Co.,  Ill  Mass.  315.  A  corporation  author- 
ised to  purchase  and  hold  water  power  created  by  the  erection  of 
dams,  and  to  hold  real  estate,  may,  when  the  water  power  has  been 
lawfully  extinguished,  sell  its  lands,  and  as  part  of  the  contract  of 
iale  agree  to  raise  their  grade.  Dupes  y.  Boston  Waier  Potoer  Co., 
114  Mass.  37.  A  railroad  corporation  may  agree  to  transport  as  a 
common  carrier  oyer  connecting  railroads  goods  intrusted  to  it  for 
carriage  over  its  own  line.  HiU  Manuf.  Co.  y.  Boston  and  Lotoell 
Railroad,  104  Mass.  122  ;  Railway  Co.  \.  McCarthy,  96  U.  S.  258. 
And  it  cannot  dispftte  its  liability  for  goods  deliyered  to  it  to  be 
carried  oyer  a  railroad  of  which  it  is  in  actual  possession  and  use 
ander  a  lease,  on  the  ground  that  the  lease  is  yoid.  McCluer  y. 
Manchester  and  Lawrence  Railroad,  13  Gray,  124. 

Seyeral  of  the  cases  most  relied  on  by  the  plaintiffs  were  not  suits 
against  a  corporation  to  compel  it  to  pay  money  for  a  purpose  not 
within  the  scope  of  its  charter,  but  suifcs  by  a  corporation  to  recoyer 
money  or  property,  which,  when  recoyered,  would  be  held  for  the- 
lawful  uses  of  the  corporation.  Chester  Class  Co.  y.  Detoey,  16 
Mass.  94  (8  Am.  Dec.  128) ;  Old  Colony  Railroad  y.  Eoans,  6 
Gray,  25 ;  National  Peihberton  Bank  y.  Porter,  125  Mass.  333  ; 
s.  c,  28  Am.  Rep.  235  ;  National  Bank  y.  Matthetos,  98  IT.  S.  621. 

In  Chester  Class  Co.  y.  Dewey,  the  plaintiff,  a  corporation  estab- 
lished for  the  purpose  of  manufacturing  glass,  kept  a  shop  near 
its  factory,  for  the  accommodation  of  its  workmen,  containing  a 
general  assortment  of  such  goods  as  are  usually  kept  in  country 
stores;  and  the  defendant  was  a  carpenter.  Hying  near,  who 
made  boxes  and  did  other  carpenter's  work  for  the  corporation. 

In  an  action  for  the  price  of  goods  sold  and  deliyered  to  him  fi*0Di 
the  shop,  the  defendant  objected  that  the  plaintiff  was  not  author- 
ized by  law  to  keep  such  a  shop  and  to  sell  goods  in  this  manner ; 
and  it  was  held  that  this  objection  could  not  ayail  him.     The  lead- 
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ing  reason  assigned  was,  ^*  The  legislature  did  not  intend  to  pro- 
hibit the  supply  of  goods  to  those  employed  in  the  manufactory ;  ** 
in  other  words,  the  contract  sued  on  was  not  ultra  vires.  That 
reason  being  decisive  of  the  case,  the  further  suggestion  in  the 
opinion,  '^  Besides,  the  defendant  cannot  refuse  payment  on  this 
ground ;  but  the  legislature  may  enforce  the  prohibition,  by  causing 
the  charter  to  be  rcToked,  when  they  shall  determine  that  it  has 
been  abused,''  was,  as  has  been  since  pointed  out,  wholly  obiUr 
dictum.     Whittenton  Mitts  y.  Upton,  10  Gray,  599. 

In  Old  Colony  Railroad  v.  Evans,  the  defendant,  being  under 
contract  to  haul  a  large  quantity  of  gravel  on  to  lands  belonging  to 
the  city  of  Boston,  made  an  agreement  in  writing  with  the  plaintiff 
corporation,  by  which  it  agreed  to  purchase  a  tract  of  land  in 
Quincy,  and  he  agreed  to  take  gravel  therefrom,  and  to  carry  it  in 
his  own  cars  over  the  plaintiff's  road  to  Boston,  paying  a  specified 
toll ;  the  defendant  afterward  further  agreed  in  writing,  that  if 
the  plaintiff  would  purchase  another  tract  for  the  same  purpose,  he 
would  pay  the  cost  of  the  first  tract ;  and  both  tracts  were  purchased 
by  the  plaintiff.  The  objection  that  the  corpdhition  had  no  right 
to  trade  in  gravel  or  land  was  raised  by  the  defendant  byway  of  de- 
fense to  a  bill  in  equity  by  the  corporation  for  specific  performance 
of  his  second  agreement  by  accepting  a  deed  of  and  paying  for  the 
first  tract.  There  can  be  no  doubt  of  the  correctness  of  the  decis- 
ion overruling  the  objection.  The  corporation  by  its  purchase 
had  acquired  a  title  to  the  land,  which  was  good  against  all  the 
world  except  possibly  the  Commonwealth  ;  and  the  defendant,  hav- 
ing knowledge  of  all  the  facts,  did  not  and  could  not  object  that 
the  title  might  be  defeasible  by  the  Commonwealth.  Banks  v. 
Poitiatix,  3  Rand.  136  ;  Leazure  v.  Hillegas^  7  S.  &  R  313  ;  Ooutulis 
V.  Northampton  Water  Co.,  7  Penn.  St.  233  ;  Silver  Lalae  Bank  r. 
North,  4  Johns.  Ch.  370,  373  ;  Smith  v.  Sheeley,  12  Wall.  358 ; 
Commonwealth  v.  Wilder,  127  Mass.  1,  6.  Although  it  was  said  in 
the  opinion  that  the  purchase  of  the  land  seemed  to  have  been 
made  as  a  mode  of  promoting  the  purposes  of  the  plaintiff's  incor- 
poration, the  increasing  of  its  business  in  transportation  upon  its 
railroad,  and  not  as  an  object  of  trade  or  speculation  in  lands,  the 
point  adjudged  was  that  the  want  of  corporate  capacity  to  purchase 
and  sell  lands  was  not  a  legal  objection  to  the  maintenance  of  the 
bilL  The  only  authority  referred  to  by  the  court  was  the  treatise 
of  Angell  ft  Ames  on  Corporations,  §§  10,  11, 151, 163,  of  which  the 
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flection  most  directly  applicable  is  section  153,  in  which  it  is  clearly 
laid  down  that  a  court  of  equity  will  enforce  against  a  natural  person 
his  agreement  to  purchase  of  a  corporation  lands  which  it  holds  in 
Tiolation  of  its  charter,  but  will  not  enforce  against  a  corporation 
its  agreement  to  purchase  lands  for  a  purpose  not  authorized  by  its 
charter.  The  distinction  is  obvious.  In  the  latter  case,  to  enforce 
the  agreement  against  the  corporation  is  to  compel  the  application 
of  its  funds  to  a  purpose  not  authorized  by  law.  In  the  former 
case,  to  compel  the  individual  to  take  and  pay  for  the  property  ac- 
cording to  his  agreement  is  the  surest  and  most  effectual  means  of 
replacing  in  the  treasury  of  the  corporation,  for  its  lawful  uses  and 
the  benefit  of  its  stockholders,  the  funds  which  it  had  misapplied. 
Rutland  S  Burlington  Railroad  t.  Proctor,  29  Vt.  93,  97. 

In  KatUmal  Pemberton  Bank  v.  Porter,  the  point  decided  was, 
that  the  objection  that  a  National  bank  had  exceeded  its  powers  by 
purchasing  a  promissory  note  from  an  indorsee  thereof  did  not  pre- 
vent it  from  maintaining  an  action  upon  the  note  against  the  maker ; 
for  the  reasons,  that  the  action  was  not  brought  upon  the  contract  of 
purchase  or  against  any  party  to  that  contract,  and  that  it  was  not 
necessary  in  this  Commonwealth  that  the  plaintiff  in  an  action  on 
the  promissory  note  should  have  any  title  or  interest  in  it.  See  also 
Atileborouffh  National  Bank  v.  liogers,  125  Mass.  339. 

In  National  Bank  v.  Mattltews,  the  act  of  Congress  providing 
that  a  National  bank  might  purchase  and  hold  real  estate  for  cer- 
tain enumerated  purposes  only,  of  which  to  secure  money  lent  at 
the  time  of  taking  a  mortgage  was  not  one,  was  held  by  a  majority 
of  the  court,  in  accordance  with  the  opmion  of  Chancellor  Ksirr 
in  Silffer  Lake  Bank  v.  North,  above  cited,  not  to  make  void  a 
mortgage  given  to  secure  the  payment  of  a  promissory  note  for 
money  so  lent,  nor  to  prevent  the  bank  from  enforcing  such  a  mort- 
gage. A  like  decision  was  made  in  National  Bank  v.  Wlutney,  103 
U.  S.  99. 

A  corporation  may  indeed  be  bound  to  refund  to  a  person,  from 
whom  it  has  received  money  or  property  for  a  purpose  unauthor- 
ized by  its  charter,  the  value  of  that  which  it  has  actually  received; 
for,  in  such  a  case,  to  maintain  the  action  against  the  corporation 
18  not  to  affirm,  but  to  disaffirm,  the  illegal  contract.  White  v. 
Franklin  Bnnk,  22  Pick.  181;  Morville  v.  American  Tract  Society, 
123  Mass.  129,  137;  In  re  Cork  <£  Toughal  Railway,  L.  R,  4  Oh. 
748.    But  when  the  corporation  has  actually  received  nothing  in 
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money  or  property,  it  cannot  be  held  liable  upon  an  agreement  to 
share  in,  or  to  guarantee  the  profits  of,  an  enterprise  which  is  wholly 
without  the  scope  of  its  corporate  powers,  upon  the  mere  ground 
that  conjectural  or  speculatiye  benefits  were  beliered  by  its  officers 
to  be  likely  to  result  from  the  making  of  the  agreement,  and  that 
the  other  party  has  incurred  expenses  upon  the  faith  of  it.  Bwi 
Angltun  Railways  v.  Eastern  Counties  Railway,  Macgregor  t. 
Dover  d  Deal  Railway,  Ashbury  Railway  Carriage  £  Iron  Co.  y. 
Riche  and  Thomas  v.  Railway  Co.,  aboye  cited ;  Downing  y.  ML 
Washington  Road  Co.,  40  N.  H.  230;  Franklin  Co.  r.  Lewision 
Institution  for  Savings,  68  Me.  43. 

The  Old  Colony  Railroad  Company  is  a  railroad  corporation,  es- 
tablished by  public  statutes  of  the  Commonwealth  for  the  purpose 
of  constructing  and  maintaining  a  railroad  and  carrying  passengers 
and  freight  thereon.  Stats.  1844,  ch.  150;  1854,  ch.  133;  186^,  eh. 
149;  1872,  ch.  143.  The  holding  of  a  ^'world's  peace  jubilee  and 
international  musical  festiyal "  is  an  enterprise  wholly  outside  the 
objects  for  which  a  railroad  corporation  is  established  ;  and  a  con- 
tract to  pay,  or  to  guarantee  the  payment  of,  the  expenses  of  such 
an  enterprise  is  neither  a  necessary  nor  an  appropriate  means  of 
carrying  on  the  business  of  the  railroad  corporation,  is  an  applica- 
tion of  its  funds  to  an  object  unauthorized  and  impliedly  prohib- 
ited by  its  charter,  and  is  beyond  its  corporate  powers.  Such  a  con- 
tract cannot  be  held  to  bind  the  corporation,  by  reason  of  the 
supposed  benefit  which  it  may  deriye  from  an  increase  of  passengers 
oyer  its  road,  upon  any  grounds  that  would  not  hold  it  equally 
bound  by  a  contract  to  partake  in  or  to  guarantee  the  success  of 
any  enterprise  that  might  attract  population  or  trayel  to  any  city  or 
town  upon  or  near  its  line.  It  follows  that  in  the  first  of  the 
actions  before  us  there  must  be  judgment  for  the  defendant. 

The  same  reasons  are  no  less  applicable  to  manufacturing  and 
trading  corporations,  established  under  general  laws,  and  the  pur- 
poses of  which  are  required  by  those  laws  to  be  stated  in  their 
articles  of  association.  The  Smith  American  Organ  Company  was 
organized  under  the  genera]  act  of  1870,chapter  224,and  the  purposes 
of  its  incorporation  are  limited  by  its  articles  of  association,  as  ap- 
pearing in  the  certificate  thereof  filed  in  the  office  of  the  secretary 
of  the  Commonwealth  pursuant  to  that  act,  to  *'  the  manufacture 
and  sale  of  reed  organs  and  other  musical  instruments.^  The 
power  to  manufacture  and  sell  goods  of  a  particular  description 
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does  not  inolude  the  power  to  partake  in,  or  to  guarantee  the  profits 
of,  an  enterprise  that  may  be  expected  to  increase  the  use  of  or  the 
demand  for  sach  goods.  The  case  of  Ashbury  Railway  Carriage 
i  Iran  Co.  y.  Itiche,  before  cited,  is  directly  in  point. 

This  gioond  being  decisive  of  the  second  action,  it  becomes  nn- 
necessaiy  to  consider  the  other  objections  to  its  maintenance,  and 
the  plaintiffB^  exceptions  most  be  oyerruled. 

Bxceptians  on$nruimL 


BOBIKSOK'S  Oasb. 
an  maj  not  be  admltled  to  tlie  bar  as  a  "  cMhb.** 

APPUOATION  for  admission  to  the  bar.    The  opimoii 
the 


PeiiHon&r,  in  peiBOiL 

iZL  M.  Mane,  Jr.  Jt  B.  L.  ffarding,  oontn. 

Oray,  0.  J.  The  question  presented  by  this  petition,  and  hy  the 
report  on  wliich  it  has  been  reserved  for  our  determination,  is 
vhether,  nnder  the  lairs  of  the  Commonwealth,  an  unmarried  wo- 
man is  entitled  to  be  examined  for  admission  as  an  attorney  and 
eoonsellor  of  this  court 

This  being  the  first  application  of  the  kind  in  Massachusetts,  the 
ooort,  desirous  that  it  should  be  fully  argued,  informed  the  execu- 
tire  committee  of  the  bar  association  of  the  city  of  Boston  of  the 
application  and  has  received  elaborate  briefs  from  the  petitioner  in 
support  of  her  petition  and  from  two  gentlemen  of  the  bar  as 
awnei  curim  in  opposition  thereto. 

The  statute  under  which  the  application  is  made  is  as  follows  : 
^  A  citizen  of  this  State,  or  an  alien  who  has  made  the  primary 
declaration  of  his  intention  to  become  a  citizen  of  the  United 
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States,  and  who  is  an  inhabitant  of  the  State,  of  the  age  of  twen^- 
one  years  and  of  good  moral  character,  may  on  the  recommendation 
of  an  attorney,  petition  the  Supreme  Judicial  or  Superior  Court  to 
be  examined  for  admission  as  an  attorney,  whereupon  the  court 
shall  assign  a  time  and  place  for  the  examination,  and  if  satisfied 
with  his  acquirements  and  qualification  she  shall  be  admitted* '^  Stat. 
1876,  ch.  197. 

The  word  '' citizen,"  when  used  in  its  most  common  and  most 
comprehensive  sense,  doubtless  includes  women  ;  but  a  woman  ib 
not  by  virtue  of  her  citizenship,  vested  by  the  Constitution  of  the 
United  States,  or  by  the  Constitution  of  the  Commonwealth,  with 
any  absolute  right,  independent  of  legislation,  to  take  part  in  the 
government,  either  as  a  voter  or  as  an  officer,  or  to  be  admitted  to 
practice  as  an  attorney.  Minor  v.  WapperaeVy  21  Wall.  162 ;  Brad-^ 
well  V.  lUinoiSy  16  id.  130  ;  WheOer  v.  HaU,  6  Allen,  558  ;  Jad> 
9on  V.  Phillips,  14  id.  539,  571. 

The  rule  that  '^  words  importing  the  masculine  gender  may  be 
applied  to  females,"  like  all  other  general  rules  of  construction  of 
statutes^  must  yield  when  such  construction  would  be  either 
*^  repugnant  to  the  context  of  the  same  statute,"  or  ''  inconsistent 
with  the  manifest  intent  of  the  legislature."  Qen.  Stats.,  ch.  3,  §  7. 

The  intention  of  the  legislature  in  enacting  a  particular  statute 
is  not  to  be  ascertained  by  interpreting  the  statute  by  itself  alone, 
and  according  to  the  mere  literal  meaning  of  its  words.  Every 
statute  must  be.  construed  in  connection  with  the  whole  system  of 
which  it  forms  part,  and  in  the  light  of  the  common  law  and  of 
previous  statutes  upon  the  same  subject.  'And  the  legislature  is 
not  to  be  lightly  presumed  to  have  intended  to  reverse  the  policy  of 
its  predecessors  or  to  introduce  a  fundamental  change  in  long- 
established  principles  of  law. 

By  the  law  of  England,  which  was  our  law  from  the  first  settle- 
ment of  the  country  until  the  American  Bevolution,  the  crown, 
with  all  its  inherent  rights  and  prerogatives,  might  indeed  descend 
to  a  woman  or  to  an  infant  ;  but  under  the  degree  of  a  queen,  no 
woman,  married  or  unmarried,  could  take  part  in  the  government 
of  the  State.  Women  could  not  sit  in  the  House  of  Conunons  or 
the  House  of  Lords,  nor  vote  for  members  of  Parliament.  4  Inst.  5  ; 
Countess  of  Ruiland^soaae,  6  Rep.  52  b  ;  0/iorlionY.  LingSy  L.  R., 
4  C.  P.  374,  391,  392.  They  could  not  take  part  in  the  adminis- 
tration of  justice,  either  as  judges  or  as  jurors,  with  the  single 
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exception  of  inquiries  by  a  jury  of  matrons  upon  a  suggestion  of 
pregnancy.  2  Inst.  119,  121;  3  Bl.  Com.  362;  4  id.  395; 
WiLLBSy  J.,  in  L.  B.,  4  0.  P.  390,  391.  And  no  case  is  known  in 
which  a  woman  was  admitted  to  practice  as  an  attorney,  solicitor  or 
barrister. 

The  only  English  '^  instance  of  a  woman  lawyer/'  cited  by  the 
petitioner,  is  that  stated  in  a  note  of  Mr.  Batler  to  Coke  upon 
Littleton,  as  follows  :  '*  The  celebrated  Anne,  Countess  of  Pem- 
broke, Dorset  and  Montgomery,  had  the  office  of  hereditary  sheriff 
of  Westmoreland,  and  exercised  it  in  person.  At  the  assizes  at 
Appleby,  she  sat  with  the  judges  on  the  bench."  Co.  Litt.  326  a» 
note  280.  No  authority  is  given  for  the  statement.  The  office  of 
aherifl  of  Westmoreland  was  granted  by  King  John  in  the  thir- 
teenth century  to  Bobert  de  Veteripont,  or  Vipont,  and  his  heirs 
general,  and  after  the  death  of  his  last  heir  male  in  1265  descended 
to  Isabella,  wife  of  Boger  de  Clifford,  and  continued  to  be  an 
hereditary  office  until  1850,  when  it  was  put  by  act  of  Parliament 
on  the  footing  of  other  like  offices.  3  Selden's  Works,  1839 ;  Co. 
lit  222  ;  Collins  on  Baronies,  251,  317,  319,  321 ;  Stat.  13  and  14 
Vict,  ch.  30.  The  Countess  Anne  was  bom  in  1590,  took  the  office 
by  descent  from  her  father  George,  Lord  Clifford  and  Earl  of 
Cumberland,  in  1605,  and  died  in  1676,  leaving  a  very  full  auto- 
Uogiaphy,  a  transcript  of  which  is  preserved  among  the  Harleian 
Muiuscripts  in  the  British  Museum,  in  which  she  says  of  her 
uioestrees  Isabella  de  Clifford,  that  ^'  in  her  widowhood  she  sat  in  / 
person  as  sheriffess  in  the  county  of  Westmoreland  upon  the  bench 
with  the  judges,  as  appears  by  the  pleas  and  records  of  her  time  ;" 
and  mentions  the  appointment  of  a  deputy  sheriff  by  herself  in 
1651.  It  is  quite  possible  that  as  a  matter  of  ceremony,  or  by  way 
of  asserting  her  title  to  the  office,  she  (as  well  as  her  ancestress  three 
centuries  before)  may  sometimes  herself  have  attended  the  judges, 
or  that  in  accordance  with  English  usage,  a  person  of  her  rank 
«Dd  distinction,  when  present  in  court,  may  have  been  invited  by 
them  to  sit  upon  the  bench.  But  that  she  habitually  discharged  the 
general  duties  of  the  office  in  person  has  been  shown  by  an  accom- 
plished scholar,  after  careful  research,  to  be  highly  improbable  in 
fact  4  Cndk's  Bomance  of  the  Peerage,  162.  And  she  could  not 
have  done  so  without  violating  the  well-settled  law. 

The  office  of  sheriff  was  partly  judicial  and  partly  ministerial  ; 
the  judicial  functions  could  not  be  delegated  ;  but  the  ministe- 
Vol.  XM  — 81 
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rial  duties,  including  that  of  attendance  upon  the  judges,  might 
be  performed  by  deputy.  Dalton's  Sheriff,  chs.  1,  4  ;  BanddFs 
case,  Noy,  21  ;  Bacon's  Use  of  the  Law,  4  Bacon's  Works  (ed. 
1803),  97  ;  Willbs,  J.,  in  L.  R,  4  0.  P.  390.  When  such  an 
hereditary  office  descended  to  a  woman,  she  might  exercise  the 
office  by  deputy  (at  least  with  the  approval  of  the  Grown),  but  not 
in  person ;  nor  could  it  be  originidly  granted  to  any  woman,  he- 
cause  of  her  incapacity  of  executing  public  offices.  Duhe  of  Buck^ 
ingham's  case,  Jenk.  Cent.  6,  pi.  14 ;  s.  c.  Dyer,  285  b,  pL  39 ; 
Eeilw.  17  ;  4  Inst.  128  ;  Go.  Litt.  107  b,  165  a  ;  Case  of  the  Great 
Chamberlain  of  England,  2  Bro.  P.  G.  (2d  ed.)  146  ;  &  o.,  36 
Lord's  Journals,  302.  Women  were  permitted  to  hold  the  office  of 
keeper  of  a  castle  or  jail,  goyemor  of  a  work-house,  forester  or  con- 
stable, for  the  reason  that  each  of  those  offices  might  be  executed 
by  a  deputy.  Lady  RusselVs  case,  Gro.  Jac.  17 ;  2  Inst.  382 ; 
Anon,,  2  Ld.  Raym.  1014 ;  s.  c,  3  Salk.  2 ;  4  Inst.  311 ;  2  Hawk, 
ch.  10,  §  37  ;  WiLLES,  J.,  in  L.  R,  4  G.  P.  389.  They  were  de- 
cided to  be  capable  of  voting  for  and  of  being  elected  to  the  office 
of  sexton  of  a  parish,  upon  the  ground  that  this  was  not  an  office 
that  concerned  the  public.  Olive  v.  Ingram,  2  Stra.  1114  ;  8.  c, 
Vin.  Abr.,  Feme  A,  pi.  7,  8  ;  7  Mod.  263,  273,  274.  And  we  are 
not  aware  of  any  public  office,  the  duties  of  which  must  be  dis- 
charged by  the  incumbent  in  person,  that  a  woman  was  adjudged 
to  be  competent  to  hold,  without  express  authority  of  statute,  ex- 
\  cept  that  of  orerseer  of  the  poor,  a  local  office  of  an  administratiye 
character,  in  no  way  connected  with  judicial  proceedings.  The 
King  v.  Stubbs,  2  T.  R  395. 

An  attorney  at  law  is  not  indeed  in  the  strictest  sense  a  public 
officer.  But  he  comes  very  near  it.  As  was  said  by  Lord  Holt, 
^'  the  office  of  an  attorney  concerns  the  public,  for  it  is  for  the  ad- 
ministration of  justice."  WJiitifs  case,  6  Mod.  18 ;  Bradley's  case, 
7  Wall.  364,  378,  379.  By  our  statutes  he  is  required,  upon  his 
admission,  to  take  and  subscribe  in  open  court  the  oaths  to  support 
the  Gonstitutions  of  the  United  States  and  of  this  Gommonwealth, 
as  well  as  the  oath  of  office  ;  this  oath,  the  form  of  which  has  re- 
mained without  substantial  change  since  the  time  of  Lord  Holt, 
nearly  a  hundred  and  eighty  years,  pledges  him  to  conduct  himself 
**  in  the  office  of  an  attorney  within  the  courts  "  according  to  the 
best  of  his  knowledge  and  discretion,  and  with  all  good  fidelity  as 
well  to  the  courts  as  to  his  clients  ;  and  he  becomes  by  his  admis- 
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sion  an  officer  of  the  court,  and  holds  his  office  during  good  be-: 
hayiory  8ubje6t  to  remoyal  by  the  court  for  malpractice.  Gen.  Stats., 
eh.  121,  §§  30, 31, 34;  Bey.  Stats.,  ch.  88,  §§  21,  22,  25,  and  Gommia^ 
iionerf notes;  Stat  1785,  ch.23;  Prov.  St.,  1701-2  (1  Anne),  ch.  7- 
1  ProT.  Laws  (State  ed.),  467;  RanddlTs  case,  11  Allen,  473  ;  Ran^ 
iaa  T.  Brigham,  7  Wall.  523  ;  Robinson's  case,  19  id.  505,  512.. 

There  is  nothing  in  the  action  of  the  legislature  or  of  the  ]udi« 
eiuy  of  the  Commonwealth  which  has  any  tendency  to  prove  such 
a  change  in  the  law  and  usage  prevailing  at  the  time  of  our  separa- 
tion from  the  mother  country  as  to  admit  women  to  the  exercise  ot 
my  office  that  concerns  the  administration  of  justice. 

In  1871  the  governor  and  council  required  the  opinion  of  the 
justices  of  this  court,  under  chap.  3,  art.  2,  of  the  Constitution  of  the 
Commonwealth,  upon  the  following  questions :  ''First.  Under 
ihe  Constitution  of  this  Commonwealth,  can  a  woman,  if  duly  ap-i 
pointed  and  qualified  as  a'  justice  of  the  peace,  legally  perform  all 
acta  pertaining  to  such  office  ?  Second.  Under  the  laws  of  this. 
Commonwealth,  would  oaths  and  acknowledgments  of  deeds,  taken 
before  a  married  or  unmarried  woman,  duly  appointed  and  quali- 
fied as  a  justice  of  the  peace,  be  legal  and  valid  f  Although  thd 
provisions  of  the  Constitution  and  statutes  of  the  Commonwealth 
i^^arding  the  office  of  justice  of  the  peace,  while  they  do  not  men- 
tion women,  are  not  in  terms  limited  to  men,  yet  the  justices 
inawered  both  the  questions  proposed  in  the  negative,  for  the  fol- 
lowing reasons :  ''By  the  Constitution  of  the  Commonwealth,  the 
oDoe  of  justice  of  the  peace  is  a  judicial  office,  and  must  be  exer- 
cised by  the  officer  in  person,  and  a  woman,  whether  married  or 
unmarried,  cannot  be  appointed  to  such  an  office.  The  law  of 
Massachusetts  at  the  time  of  the  adoption  of  the  Constitution,  the 
whole  frame  and  purport  of  the  instrument  itself,  and  the  universal 
imderstanding  and  unbroken  practical  construction  for  the  greater 
part  of  a  century  afterwards,  all  support  this  conclusion,  and  are 
inconsistent  with  any  other.  It  follows  that  if  a  woman  should  be 
formally  appointed  and  commissioned  as  a  justice  of  the  peace,  she 
would  have  no  constitutional  or  legal  authority  to  exercise  any  of  the 
fanctions  appertaining  to  that  office."  Opinion  of  Justices,  107 
Mass.  604. 

Whenever  the  legislature  has  intended  to  make  a  change  in 
the  legal  rights  or  capacities  of  women,  it  has  used  words  dearlj 
manifesting  its  intent  and  the  extent  of  the  change  intended.     The 
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statutes  permitting  a  married  woman  to  hold  and  convey  property, 
to  make  contracts,  to  sue  and  be  sued,  and  to  be  an  executrix,  ad- 
ministratrix, guardian  or  trustee,  have  in  no  way  enlarged  the  capac- 
ity of  any  woman,  married  or  unmarried,  to  hold  office,  and  have  no 
application  to  single  women  or  to  legal  disabilities  to  which  married 
and  unmarried  women  alike  are  subject.  Gen.  Stats.,  ch.  108.;  Stats. 
1869,  chaps.  304,  409  ;  1871,  chap.  312  ;  1874,  chap.  184.  The  Stat- 
ute  of  1869,  chap.  346,  providing  that '^  any  parish  or  religious  society 
may  admit  to  membership  women,  who  shall  have  all  the  rights  and 
privileges  of  men,"  would  seem  to  imply  a  doubt,  at  least,  whether 
they  could  previously  have  been  admitted  to  such  membership  with 
equal  privileges.  The  house  of  representatives  in  1874  having 
taken  the  opinion  of  the  justices  of  this  court  that  there  was  noth- 
ing in  the  Constitution  itself  to  prevent  women  from  being  mem- 
bers of  school  committees,  the  legislature  thereupon  enacted  that 
no  person  should  be  deemed  to  be  ineligible  to  serve  upon  a  school 
committee  by  reason  of  sex ;  and  it  has  since  expressly  authorized 
women  to  vote  at  election  of  school  committees.  Opinion  of  JustioeSy 
115  Mass.  602  ;  Stats.  1874,  chap.  389  ;  1879,  chap.  223  ;  1881,  chap. 
19 1.  We  have  not  been  referred  to,  and  do  not  recall,  any  other  stat- 
ute respecting  the  legal  capacity  of  women,  except  those  which  require 
for  their  serving  on  certain  public  boards  connected  with  the  super- 
vision of  charitable  or  reformatory  institutions  or  of  prisons.  Stats. 
1877,  chap.  195;  1879,  chaps.  291, 294.  In  making  innovations  upon 
the  long-established  system  of  law  on  this  subject,  the  legislature  ap- 
pears to  have  proceeded  with  great  caution,  one  step  at  a  time  ;  and 
the  whole  course  of  legislation  precludes  the  inference  that  any 
change  in  the  legal  rights  or  capacities  of  women  is  to  be  implied^ 
which  has  not  been  clearly  expressed. 

The  only  statute  making  any  provisions  concerning  attorneys, 
that  mentions  women,  is  the  poor  debtor  act,  which,  after  enumer- 
ating among  the  cases  in  which  an  arrest  of  the  person  may  be  made 
on  execution  in  an  action  of  contract,  that  in  which  ''  the  debtor  is 
an  attomey-at-law,"  who  has  unreasonably  neglected  to  pay  .o  hia 
client  money  collected,  enacts,  in  the  next  section  but  one,  that 
**  no  woman  shall  be  arrested  on  any  civil  process  except  for  torf 
Qea.  Stats.,  chap.  124,  §§  5,  7.  If  these  provisions  do  not  imply  that 
the  legislature  assumed  that  women  should  not  be  attorneys,  they 
oertainly  have  no  tendency  to  show  that  it  intended  that  they  should. 

The  word  ''  citizen,"  in  the  statute  under  which  this  application 
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k  made,  ia  bat  a  repetition  of  the  word  originally  adopted  with  a  view 
of  exclading  aliens,  before  the  Stat,  of  1852,  chap.  154,  allowed  those 
aliens  to  be  admitted  to  the  bar  who  had  made  the  preliminary  deo- 
laration  of  intention  to  become  citizens.  Bev.  Stats.,  chap.  88,  §  19 ; 
Gen.  Stats.,  chap.  121,  §  28.  The  re-enactment  of  the  act  relating  to 
the  admisBion  of  attorneys  in  the  same  words  without  more,  so  far  as 
relates  to  the  personal  qoalifications  of  the  applicant,  since  other 
ftatates  hare  expressly  modified  the  legal  rights  and  capacities  of 
women  in  other  important  respects,  tends  rather  to  ref fite  than  to 
sdYance  the  theory  that  the  legislature  intended  that  these  words 
should  comprehend  womeiL 

No  inference  of  an  intention  of  the  legislature  to  include  women 
in  the  statutes  concerning  the  admission  of  attorneys  can  be  drawn 
from  the  mere  omission  of  the  word  ''  male."  The  only  statute  to 
which  we  have  been  referred,  in  which  that  word  is  inserted,  is  the 
statute  concerning  the  qualifications  of  voters  in  town  affairs,  which, 
following  the  language  of  the  article  of  the  Constitution  that  de- 
fines the  qualifications  of  voters  for  governor,  lieutenant-governor, 
•enators  and  representatives,  speaks  of  '^  every  male  citizen  of 
twenty-one  years  of  age,"  etc.  Ocn.  Stats.,  chap.  18,  §  19  ;  Const 
Mass.  Amendments,  art.  3.  Words  which  taken  by  themselves  would 
be  equally  applicable  to  women  and  to  men  are  constantly  used  in  the 
Censtitation  and  statutes,  in  speaking  of  offices  which  it  could  not 
be  contended,  in  the  present  state  of  the  law,  that  women  were  ciq>- 
able  of  holding. 

The  courts  of  the  Commonwealth  have  not  assumed  by  their  rules 
to  admit  to  the  bar  any  class  of  persons  not  within  the  apparent 
intent  of  the  legislature  as  manifested  in  the  statutes.  The  word 
''person,"  in  the  latest  rule  of  court  upon  the  subject,  was  the 
word  used  in  the  rule  of  1810  and  in  the  statutes  of  1785  and  1836, 
at  times  when  no  one  contemplated  the  possibility  of  a  woman's  be- 
ing admitted  to  practice  as  an  attorney.  121  Mass.  600  ;  6  id.  382; 
Stats.  1785,  chap.  23 ;  Rev.  Stats.,  chap.  88,  §  20 ;  Oen.  Stats., 
chap.  121,  §  29. 

The  United  States  Court  of  Claims,  at  December  term,  1873,  on 
foil  consideration,  denied  an  application  of  a  woman  to  be  admitted 
to  practice  as  an  attorney,  upon  the  ground  ''that  under  the  Con- 
stitution and  laws  of  the  United  States  a  court  is  without  power 
to  grant  such  an  application,  and  that  a  woman  is  without  legal 
oapacitr  to  take  the  office  of  an  attorney."  Loekwoo(P$  case,  9  Ot 
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of  Claims,  346,  356.  At  October  term,  1876,  of  the  Supreme  Court 
of  the  United  States,  the  same  petitioner  applied  to  be  admitted  to 
practice  as  an  attorney  and  counsellor  of  that  court,  and  her  appli* 
cation  was  denied.  The  decision  has  not  been  officially  reported, 
but  upon  the  record  of  the  court,  of  which  we  have  an  authentic 
copy,  it  is  thus  stated  :  '^Upon  the  presentation  of  this  application, 
the  chief  justice  said,  that  notice  of  this  application  having  been 
previously  brought  to  his  attention,  he  had  been  instructed  by  the 
court  to  announce  the  following  decision  upon  it :  By  the  uniform 
practice  of  the  court  from  its  organization  to  the  present  time,  and 
by  the  fair  construction  of  its  rules,  none  but  men  are  admitted  ta 
practice  before  it  as  attorneys  and  counsellors.  This  is  in  accordance 
with  immemorial  usage  in  England,  and  the  law  and  practice  in  all 
the  States  until  within  a  recent  period ;  and  the  court  does  not  feel 
called  upon  to  make  a  change  until  such  a  change  is  required  by 
statute  or  a  more  extended  practice  in  the  highest  courts  of  the 
States."  The  subsequent  act  of  Congress  of  February  15,  1879,  en- 
ables only  those  women  to  be  admitted  to  practice  before  the  Supreme 
Court  of  the  United  States,  who  have  been  for  three  years  members 
of  the  bar  of  the  highest  court  of  a  State  or  Territory,  or  of  the 
Supreme  Court  of  the  District  of  Columbia. 

The  conclusion  that  women  cannot  be  admitted  to  the  bar  under 
the  existing  statutes  of  the  Commonwealth  is  in  accordance  with 
judgments  of  the  highest  courts  of  the  State  of  Illinois  and  Wis- 
consin. BradweWs  case,  55  111.  535  ;  OoodetTi  case,  39  Wis.  232  ; 
8.  c,  20  Am.  Rep.  42.  The  suggestion  in  the  brief  of  the  petitioner, 
that  women  have  been  admitted  in  other  States,  can  have  no  weight 
here,  in  the  absence  of  all  evidence  that  (except  under  clear  affirma- 
tive words  in  a  statute)  they  have  ever  been  6o  admitted  upon 
deliberate  consideration  of  the  question  involved,  or  by  a  court 
whose  decisions  are  authoritative. 

It  is  hardly  necessary  to  add  that  our  duty  is  limited  to  declar- 
ing the  law  as  it  is,  and  that  whether  any  change  in  that  law  would 
be  wise  or  expedient  is  a  question  for  the  legislative  and  not  foi 
the  judicial  department  of  the  government. 

P$tUum  dinminmL 
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Potto  T.  New  York  and  New  England  Railroad  Companj. 

Potts  y.  New  Tobk  A;  New  England  Railroad  Oompant. 

(m  lCa«.48B.) 

Carrier  —  Hsn  — p(vri  ddh&rjf. 

AcBn%mrhmw\ng  delivered  part  of  a  qoantitj  of  goods  ooDalgned  to  one  peraoa, 
witlioat  oolleetiiig  the  freight,  has  a  lien  therefor  upon  the  part  andelivered. 
ewin  as  against  the  consignor's  right  of  stoppage  in  transit. 

TORT  for  conversion  of  coal.     The  opinion  and  head-note  show 
the  case.     The  defendant  had  jadgment  below. 

W.  S.  B.  Hopkins,  for  plaintiff. 
/l  P.  OouldifUji^  for  defendant. 

Gray,  C.  J.  A  carrier  of  goods  consigned  to  one  person  under 
one  contract  has  a  lien  upon  the  whole  for  the  lawful  freight  and 
charges  on  every  part>  and  a  delivery  of  part  of  the  goods  to  the 
consignee  does  not  discharge  or  waive  that  lien  upon  the  rest  with- 
out proof  of  an  intention  so  to  do.  Sodergren  v.  Flight,  cited  in 
6  East,  622;  Abbott  on  Shipping  (7th  ed.),  377;  Lane  v.  Old 
Colon ff  R.  R.,  14  Gray,  143;  New  Haven  &  Northampton  Co.  v. 
Campbell,  128  Mass.  104  ;  s.  c,  35  Am.  Rep.  360.  And  when  the 
consignor  delivers  goods  to  one  carrier  to  be  carried  over  his  route, 
and  thence  over  the  route  of  another  carrier^  he  makes  the  first 
carrier  his  forwarding  agent ;  and  the  second  carrier  has  a  lien^  not 
only  for  the  freight  over  his  own  part  of  the  route,  but  also  for  any 
freight  on  the  goods*  paid  by  him  to  the  first  carrier.  Brigge  v. 
Boston  (§  Loioell  R,  R.,  e  Allen,  246,  250. 

The  right  of  stoppage  in  transitu  is  an  equitable  extension, 
recognized  by  the  courts  of  common  law,  of  the  seller's  lien  for 
the  price  of  goods  of  which  the  buyer  has  acquired  the  property, 
bat  not  the  possession.  Bhxani  v.  Sanders,  4  B.  &  C.  941,  948, 
949,  and  7  D.  4  R.  396,  405,  406  ;  Rotoleg  v.  Bigeloto,  12  Pick.  307, 
313  (23  Am.  Dec.  607).  This  right  is  indeed  paramount  to  any  lien, 
created  by  usage  or  by  agreement  between  the  carrier  and  the  con- 
signee, for  a  general  balance  of  account.  Oppenheim  v.  Russell,  3 
B.  &  P.  42 ;  Jackson  v.  Nirhol,  5  Bing.  N.  0.  508,  618,  and  7  Scott, 
577,  591.  See  also,  Butler  v.  Woolcotl,  2  N.  R.  64 ;  Sears  v.  Wills, 
4  Allen,  212>  216.     But  the  common-law  lien  of  a  carrier  upon  a 


J 


248  MASSACHUSETTS, 


Commonwealth  v.  Bakeman. 


particular  consignment  of  goods  arises  from  the  act  of  the  con- 
signor himself  in  deliyering  the  goods  to  be  carried ;  and  no 
authority  has  been  cited,  and  no  reason  offered,  to  support  the 
position  that  this  lien  of  the  carrier  upon  the  whole  of  the  same 
consignment  is  not  as  valid  against  the  consignor  as  against  the 
consignee. 

JudgmmUfor  the  deftndanL 


GoXXOKWBAIiTH   Y.    BaKBMAV. 

(in  Man.  sn.) 

Oriminal  law  —  adulUrp  — joint  indkiment —  eoiimieHon  <tfcn/6. 

On  an  indictment  against  a  man  and  a  married  woman  for  adnltaiy,  the  maa 
alone  maj  be  convicted  althoagh  the  woman  waatoodmnk  to  oonaeat  to  the 
intercourse.    {8MnoU,p,%^.) 

pONVIGTION  of  adultery.     The  head-note  shows  the  case. 

C.  DelanOf  for  Bakeman. 

C,  H.  Barrows,  assistant  attorney-general,  for  Oommonwealth. 

Allen,  J.  The  indictment  charges  a  joint  act  by  both  defend- 
ants, constituting  a  crime  in  each.  It  is  the  common  case  of 
different  defendants  jointly  indicted  for  a  crime  which  may  be  com- 
mitted by  one  alone.  The  charge  is  several  as  well  as  joint,  and 
one  defendant  can  be  convicted  upon  proof  of  a  several  act  by  him. 
Such  indictments  must  be  construed  as  if  they  contained  the 
allegations  that  the  acts  constituting  the  offense,  and  charged  to  have 
been  done  by  the  defendants  jointly,  were  also  done  by  each  defend- 
ant separately.  In  accordance  with  that  construction,  the  indict- 
ment in  this  case  includes  the  allegations  that  each  of  the  defendants 
committed  the  crime  by  each  having  carnal  knowledge  of  the  body 
of  the  other.  OommomoeaUh  v.  BlweU,  2  Met.  190  ;  Commonweal^ 
V.  Oriffin,  3  Oush.  523  ;  Commonwealth  v.  Slate,  11  Gray,  60 ; 
Commonwealth  v.  Cook,  12  Allen,  542.  When  a  crime  charged  is 
one  which  consists  in  the  concurrent  act  of  two  or  more,  such  as 


NOVBMBEB  TEBM,  1881.  249 


CommoDWfaltli  v.  Bakeman. 


conspiiacy,  such  joint  action  must  be  alleged  and  preyed.  Bat 
adultery  is  not  such  a  crime.  One  person  may  be  alone  guilty  of  it. 
The  act  of  sexual  intercourse  by  a  married  man  with  an  unmarried 
woman,  or  by  an  unmarried  man  with  a  married  woman,  is  adultery 
in  the  man  without  regard  to  the  guilt  of  the  woman.  It  is  an  act 
committed  by  him,  between  him  and  the  woman,  atthough  she  is 
not  the  criminal  or  conscious  participant  And  it  is  no  less  adul- 
teiy  that  it  is  also  rape.  The  offenses  are  different  in  the  nature 
of  the  wrong  done,  and  in  the  facts  which  constitute  them.  Neither 
includes  the  other ;  and  a  defendant  may  be  convicted  of  either 
without  allegation  or  proof  of  some  fact  essential  to  the  other. 
Carnal  knowledge  of  a  woman  is  the  fact  common  to  both  ;  if  it  is 
with  force  and  against  her  will  the  crime  is  rape,  and  the  fact  that 
she  is  married  is  immaterial ;  if  she  is  a  married  woman  the  crime 
is  adultery,  and  the  fact  that  it  is  by  force  is  immaterial  That  a 
num  cannot  commit  rape  upon  a  married  woman  without  also  com- 
mitting  adultery,  only  shows  that  he  commits  both  crimes  by  one 
act  which  includes  all  the  elements  of  both.  Morey  t.  Common^ 
wealth,  108  Mass.  433  ;  SiaU  y.  Sand&r$,  30  Iowa,  582. 

Exceptions  overruled. 


Sofim  nr  ram  RMWwri'M^—  On  tbm  otiMr  hand.  In  StaU  t.  Thomoa^  flB  Iowa,  ni.  tlia  orii 
of  lape  and  liioeal  wero  «liai9Bd  In  Ibe  MOM  act  in  one  indictment,  and  it  WM 
enMrnataalaonaantlsncceMafyto  Incest.  The  ooort  said  in  the  prerafling  ofrinkm : 
•*Ooa>ent,  of  ooune,  egciiidea  rape.  Whetlirr  force  and  want  of  conaent  ex<dade  inoeet 
■net  be  detannined  Iqr  the  oonatnieUon  whioh  ehoald  be  pot  upon  the  eeotion  of  the  Code 
abofeeUed.  IncoostraingthataeotlonitlstobeobeniTedthattocoaatltutethecrfmeof 
the  paiiieamuat  have  carnal  knowledge  of  eaoh  other.  It  la  noi  euffleleDt  that  the 
■honld  have  carnal  knowledge  of  the  woman,  unleaa  it  foUowa  that  In  mch  caie  the 
weald  neeeanrUjr  have  oamal  knowledge  of  him.  We  oome,  then,  to  the  qnettion  aa  to 
whether  it  can  be  eald  that  a  woman  who  la  ravldied  has  carnal  knowledge  of  the  man, 
withia  the  meaning  of  the  etatate.  In  our  opinion  it  cannot.  The  ▼ery  use  of  the  word 
faiowledgg  tndlcatee  that  the  eonnection  la  to  t>e  deemed  one  of  the  mind  aa  well  aa  the 
body.  It  la  further  to  be  obaenred  that  the  statute  seema  to  Imply  that  a  penon  ia  noi  to 
be  deemed  dngty  guilty  of  Inoeet.  The  language  la:  ^They  ehaU  be  deemed  guUty  of 
teeeet.*  Poeaibly  If  the  connection  should  be  aooompliahed  by  fraud,  the  party  perpetrat- 
hig  the  fkaod  mii^t  be  deemed  guilty  of  incest  The  Innocent  party,  of  course,  oould  not 
be.  Again,  It  is  easy  to  aee  that  rape  and  incest  have  a  distinct  element  of  criminality, 
ne  use  of  force  Is  criminal,' hot  this  criminality  la  eaeentlally  dUferp^nt  from  thia  corrup- 
tion of  the  mind  of  the  other  party  where  force  la  wanting. 

*'  As  favoring  the  oonstmotion  contended  for  by  the  counsel  of  the  State,  the  case  of 
ObsiMoiMoealCikT.  OocidT^iwt,  tMeto.  lB8,iscited.  In  that  caae  it  wee  held  that  the  defend- 
ant might  be  cooTleted  of  incest  notwithstanding  the  illicit  oonneistion  might  have  been 
eeeompUahed  by  fSoroe.  The  same  was  held  in  People  ▼.  Rowle.  9  Mich.  N.  P.  SO0L  The 
letter  decMon  waa  made  under  a  statute  similar  to  ours,  but  it  Is  not  entitled  to  much 
welglit  as  an  anthortty . 

**&  PBopTs  T.  HarriOeru  1  Park.  S44,  it  was  held  under  a  statute  similar  to  ours,  that 
)  tUs  flUdt  connection  Is  aocomidished  by  foroe  the  defendant  cannot  be  oonvieted 
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of  incest,  bat  oi4j  of  rape.  See  also  De  Oroot  v.  People,  88  Mich.  IM.  In  NoUtr.SUtte^ 
SB  Ohio  St.  641,  ttie  court  aaBumed,  and  suued  bjr  way  of  anniment,  that  the  crime  of  in- 
oest  can  be  oommitUNi  only  by  two  wUiing  parties.  Deeming  this  to  be  the  conwt  vlev^ 
It  foliows  that  in  our  opinion  rape  and  incest  are  necessarily  distinct  offenses  aiid  should 
not  be  chariced  m  the  same  indictment.  ** 

Tiro  judges  dissented,  and  in  a  dissenting  opinion  It  was  said  :  **  In  incsst  and  impe  1ii0 
criminal  act— the  leawn  of  the  offenses  —  is  unlairfui  carnal  knowledge  of  a  woman.  If 
tt  be  dona  by  force  it  Is  rape  ;  if  the  woman  is  within  the  prohibited  degrees  of  conasa- 
guinity  or  affinity,  it  is  incest.  But  suppose  the  act  be  accompanied  both  by  force  and  th* 
drcumstanoe  of  the  conitanguioity  or  affinity  ci  the  woman,  if  we  leaTo  out  of  view  the 
force,  it  is  incest ;  or  if  we  do  not  consider  the  relationship  of  the  parties,  it  Is  rape.  Ooo- 
iMaring  all  the  attending  dreumstances,  it  Is  a  compound  offense  consisting  of  both  rspa 
and  incest,  and  under  the  statute  dted  aboTe,  these  several  offenses  may  be  chaiged  In  the 
same  indictment.  I  conclude  that  the  indictment  In  this  case,  one  count  cfaaigtaig  rape 
and  the  other  incest,  was  good,  and  that  dafendant  was  properlj  aentenoad  for  tnciasl 
upon  the  verdict  on  the  aecond  count** 

**  The  object  of  the  statute  is  to  prohibit  by  punishment  sexual  intercourse  but  ami  par- 
sons within  the  degree  of  consanguinity  or  affinity  prescribed.  Ooilt  to  this  case^  aa  to  all 
other  eases,  depends  upon  what  the  criminal  does  himself  and  his  totentioiis ;  fategaUt 
does  not  depend  upon  the  guflt  of  another.  As  we  have  seen,  the  real  criminal  act  which 
the  law  punishes  is  carnal  knowledge.  This  he  cannot  commit  without  the  woaaaii  betag- 
guilty." 

*' There  maj  exist  dreumstances  which  will  relieve  one  of  the  parties  from  guilt;  aaini- 
badlity  of  one,  or  that  tha  connection  was  accomplished  by  force  or  fraud.  The  opinioo 
of  my  brothers  seems  to  admit  that  In  case  of  fraud  the  person  daodved  would  be  innooeot^ 
and  the  other  would  be  guilty  of  tooest.  The  same  conduslon  must  be  readied  to  case  tha 
connection  is  accomplished  by  force,  or  one  of  the  perKms  is  an  imbeeOe.  This  oondudoo 
Is  based  upon  the  thought  that  the  crime  dependn  upon  the  totention  and  act  of  the  peiaoB 
diarged  therewith,  and  not  upon  the  guilt  of  another.  Hie  guilt  of  defendant  rssts  upon 
his  own  acts.  He  may  have  guilty  connection  with  a  woman,  while  she,  because  of  friuid« 
force,  or  Imbecflity,  Is  hdd  innocent  by  the  law.** 

'^  The  doctrine  for  which  I  contend  has  the  support  of  thefollowlng  anthoritles :  Com' 
monweoath  v.  O/iodhue,  9  Mete.  (Ma«.)  191 :  People  v.  Rowe^  8  Midi.  N.  P.  «9 ;  S  Bish. 
Orim.  Law,  {  638;  1  Ardib.  Orim.  Law,  80S-810;  WrUfiU  t.  Stale,  4  Humph.  196;  /Stephen  t. 
Oate,  11  Gkk  8S5 ;  Bur»v./{ea(r,S  Harr  &  Jdins.  496." 

In  People  v.  Jennem^  5  Mich.  8(K&,  followed  in  I>e  Oroat  t.  IVople,  69  Id.  IM,  It  was  held 
that  ^'incest  can  only  be  committed  by  the  concurrent  act  of  two  persona  of  opposite 
sexes;  and  the  assent  or  concurrence  of  the  one  Is  as  easenllal  to  the  cnmmlssinn  of  tlia 
offense  aa  that  of  the  other.** 

In  l^bert  V.  GfvmuKitt.  44  Mich.  946 ;  a.  a,  38  Am.  Rep.  966,  It  waa  held  that  aa 
Uss  for  criminal  conversation,  although  the  intercourse  waa  had  bgr  vlolenoa. 

See  Freemanr.  8taU  (11  Tez.  Ct.  App.  99),  40  Am.  Bap. 
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%  a  deed  of  a  bolel,  "  wf th  the  appartenanoe*  mad  improfwawito  UiMmuiti 
belonging,  **  exeeuted  in  panaance  of  a  oootraet  proriding  tliat  the  vendor 
Bight  remove  his  furniture,  pictures  and  carpeta,  but  none  of  the  *'  pemuu 
nant  fiztareii  and  appurtenaneen/'  tlie  gaa  fizturea  and  fittinga,  the  kitchen 
range  and  boi)er,  a  patent  water  filter,  tanka  and  moaquito  aereena  were  held 
topaaa:* 

ACTION  to  reooYer  property  claimed  as  personalty.    The  opinion 
states  the  facts.    The  defendant  had  judgment  below. 

71  B.  MeParland  and  Henry  Edgerion,  for  appellant. 

Freeman  dt  Batetty  for  respondent. 

*  See  McKeoQt  ▼.  Hanover  Ffiv  Ina  Co.  (81  N.  T.  86),  87  An.  Bep.  471,  and  note,  4n. 
In  Hafiwmy  BuUdfng  Amfn  r.  Bmv^r^  Bbco.  Supu  Ct,  Jan.  1888,a  Rahfanora  liaater  and  a 
I  were  beld  not  flztorea,  andaa  to  marbia  oountar  alaba  it  waaleft  to  the  Jury . 
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McKbb^  J.  This  is  an  action  to  recoyer  certain  gas  fiztnreB, 
consisting  of  chandeliers^  globes,  brackets,  burners,  pendants,  etc., 
a  kitchen  range  with  boiler  attached,  a  patent  water-filter,  tanks, 
and  mosquito-screens.  The  property  was  attached  to  a  building 
known  as  the  *'  Orleans  Hotel,''  situate  on  a  lot  of  land  fronting  on 
Second  street,  in  the  city  of  Sacramento. 

As  owner  of  the  hotel,  the  plaintiff,  on  October  15,  1879,  con- 
tracted in  writing  to  sell  the  same  to  the  defendant,  by  the  follow- 
ing description,  yiz. ; 

*'  Lot  N  -  \ber  6  in  the  square  between  J  and  K  and  Front  and 
Second  streets,  in  the  city  of  Sacramento,  and  the  appurtenances 
and  improvements  thereunto  belonging."  The  sale  was  made  for 
$28,000,  gold  coin,  payable  after  an  examination  and  approval  of 
the  title,  upon  receiving  from  the  plaintiff  possession  of  the  prop- 
erty and  of  a  deed  of  grant  of  the  same,  on  or  before  the  1st  day  of 
November,  1879,  reserving  to  the  plaintiff,  among  other  things, 
the  right  within  ten  days  after  delivery  of  possession,  to  remove 
from  the  upper  rooms  of  the  hotel  his  ^'furniture,  carpets,  and 
pictures,  but  none  of  the  permanent  fixtures  or  appurtenances  to 
said  property  shall  be  removed."  On  the  25th  of  October,  the  de- 
fendants, having  satisfied  themselves  about  the  plaintiff's  title, 
paid  the  full  amount  of  the  purchase-money  and  received  from  the 
plaintiff  possession  and  a  deed  of  grant  of  tiie  property.  The  deed 
described  the  property  the  same  way  that  it  had  been  described  in 
the  contract  of  sale,  and  it  also  contained  the  recital  that  the  deed 
had  been  made  in  pursuance  of  the  contract  of  sale  and  subject  to 
the  terms,  conditions,  and  reservations  therein  contained. 

Within  ten  days  after  the  delivery  of  possession  plaintiff  demanded 
of  the  defendants  the  privilege  of  removing  the  articles  in  contro- 
versy from  the  hotel,  which  being  refused,  this  action  was  insti- 
tuted, and  the  question  arises  whether  the  articles  are  personalty, 
or  fixtures  which  passed  as  appurtenances  of  the  realty  by  the  deed 
of  grant. 

If  the  question  arose  out  of  the  deed  alone,  it  might  not  be  dif- 
ficult of  solution,  for  the  weight  of  authority  seems  to  be  in  favor 
of  the  proposition  that  they  are  to  be  regarded  as  movable  property, 
capable  of  being  severed  from  the  building ;  yet  the  authorities 
upon  the  subject  are  conflicting.  In  McKeage  v.  Hanover  Fire  In- 
surance Company y  81  N.  T.  38;  s.  c,  37  Am.  Bep.  471,  the  Su- 
preme Court  of  New  York  held  that  gas-pipes  which  run  through 
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the  waUfl  and  under  the  floors  of  a  house  are  permanent  parts  of 
the  building;  but  fixtures  attached  to  such  pipes,  where  they  are 
■imply  screwed  on  projections  of  the  pipes  from  the  walls,  which 
can  be  detached  by  unscrewing  them,  are  not  appurtenances,  and 
so  do  not  pass  by  deed  or  under  a  mortgage  of  the .  premises,  and 
the  mere  declaration  of  the  owner  that  he  intends  that  such  articles 
shall  go  with  the  house  does  -not  make  them  realty. 

In  ChUhrie  y.  JoneSy  108  Mass.  193,  it  was  held,  that  as  between 
landlord  and  tenant,  gas  fixtures,  though  fastened  to  the  walls, 
were  not  annexed  to  the  realty  so  as  to  become  part  of  it.  They 
are,  says  the  court,  in  their  nature,  articles  of  furniture,  and  the 
fust  that  they  were  fastened  to  the  walls  for  safety  or  convenience, 
does  not  depriye  them  of  their  character  as  personal  chattels  and 
make  them  a  part  of  the  realty. 

In  Vaughen  v.  ffaldeman,  33  Penn.  St.  523,  the  court  says : 
''Lamps,  chandeliers,  candlesticks,  candelabra,  screens,  and  the 
farious  contrivances  for  lighting  houses  by  means  of  candles,  oil,  or 
other  fluids,  have  never  been  considered  as  fixtures  and  as  forming 
a  part  of  the  freehold.  There  is  no  trace  of  a  contrary  doctrine  in 
the  English  decisions,  nor  does  it  appear  that  the  ordinary  appa- 
ratus for  lighting  has  ever  been  classed  among  fixtures."  In  «/ar- 
ecki  V.  Philharmonic  Society,  79  Penn.  St.  403;  s.  c,  21  Am.  Rep. 
78,  the  case  of  Vanghen  v.  Hdldeman  was  reviewed  and  approved. 
Says  Shabswood,  J. :  ''  Houses  are  considered  as  finished  by  the 
builders  when  the  gas  fittings  are  completed.  The  fixtures  are  put 
up  in  more  or  less  expensive  style,  according  to  the  tastes  and 
means  of  the  persons  who  mean  to  occupy  them,  whether  as  ten- 
ants or  owners.  If  the  tenant  puts  them  in,  it  is  not  denied,  that 
as  between  him  and  the  landlord,  they  arc  his,  and  he  may  remove 
them,  or  they  may  be  sold  as  personal  property,  on  an  execution  by 
the  sheriff.  No  doubt  the  owner,  if  they  belong  to  him,  often 
sells  them  with  the  house.  They  add  more  to  the  value  of  the 
house  than  they  would  be  worth  if  removed.  But  if  there  is  no 
agreement  to  sell  the  house  as  it  is  —  fixtures  and  all — the  pur- 
chaser is  not  entitled  to  them.  We  see  then  no  reason  for  depart- 
ing from  the  judgment  m  Vaughen  v.  Haldeman,^^  To  the  same 
effect  are  Shaw  v.  Leuke,  1  Daly,  487;  Montagus  v.  Dent,  10  Rich. 
138;  Rogers  v.  GroWy  40  Mo.  91;  Lawrence  v.  Kemp,  1  Duer,  363; 
Toivne  v.  Fieke,  127  Mass.  125;  s.  c,  34  Am.  Rep.  353. 

On  the  other  hand,  it  has  been  held  by  the  Supreme  Couit  of 
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Kentucky,  iathe  case  of  Johnson  v.  Wiseman^  4  Mete.  (K  7.)  357,  that 
where  a  vendee  of  a  house,  in  possession,  purchased  and  put  into  it 
gas  fixtures,  chandeliers,  etc.,  which  were  affixed  by  means  of 
screws  to  iron  pipes  let  into  the  walls  of  the  house  for  the  purpose 
of  conducting  gas  to  the  burners,  such  chandeliers,  etc,  became 
fixtures  which  passed  by  a  deed  of  the  realty,  in  the  absence  of  any 
express  provision  to  the  contrary,  although  they  may  be  removable 
without  injury  to  the  walls  or  the  ceiling  of  the  house,  or  to  the 
pipes  to  which  they  are  attached.  The  same  doctrine  was  enun** 
ciated  in  Smith  v.  Commonweallh,  14  Bush,  31;  &  c,  29  Am.Bep. 
402,  as  one  about  which  there  was  no  question.  Whatever  indeed 
is  accessory  to  a  building,  for  the  more  convenient  use  and  improve- 
ment of  the  building,  is  considered  to  pass  by  a  deed  of  the  prem- 
ises. Thus,  articles  placed  m  a  mill  by  the  owner,  to  carry  out  the 
obvious  purpose  for  which  it  was  erected,  are  generally  pcurt  of  the 
realty,  notwithstanding  the  fact  that  they  could  be  removed  and 
used  elsewhere.  ParsoM  v.  Copeland,  38  Me.  537  In  a  building 
erected  as  a  factory,  the  steam  works  relied  on  to  furnish  the  mo- 
tive power,  and  the  works  to  be  driven  by  it,  are  essential  parts  of 
the  factory,  adapted  to  be  used  with  it,  and  would  pass  by  a  con- 
veyance of  the  real  estate.  Winslow  v.  Mereliani^  Ins.  Co.,  4 
Mete.  306.  Apparatus  for  the  manufacture  of  gas  are  fixtures. 
Bai/s  V.  Doane,  3  Stock.  84  (}as-bumers  are  of  the  same  chanu> 
ter.  They  are  in  no  sense  furniture,  but  are  mere  accessories  to 
the  building.     Keeler  v.  Keeler,  31  N.  J.  Eq.  191. 

What  is  accessory  to  real  estate,  is,  according  to  the  rule  of  the 
oommon  law,  part  of  it,  and  passes  with  it  by  alienation.  That 
rule  has  been  in  the  growth  of  the  law  greatly  modified  as  between 
landlord  and  tenant,  for  the  encouragement  of  trade,  manufacture, 
agriculture,  and  domestic  convenience;  and  courts  recognize  and 
enforce  the  right  of  removal  by  a  tenant  of  chattels  annexed  to  the 
freehold  for  such  purposes.  But  the  rule  which  is  applicable  to 
persons  in  that  relation  does  not  apply  as  between  heir  and  ex- 
ecutor, vendor  and  vendee.  As  between  the  latter  the  rule  of  the 
common  law  is  still  applicable,  except  so  far  as  it  may  be  modified 
by  statutory  regulations  upon  the  subject.  So  that  chattels  attached 
to  the  freehold  by  the  owner,  and  contributing  to  its  value  and  en- 
joyment, pass  by  the  grant  of  the  freehold,  if  the  grantor  had 
power  to  convey.  TourtMot  v.  Phelps,  4  Gray,  378.  And  aftei 
conveyance  they  cannot  be  severed  by  the  vendor  or  any  one  eLn 
than  the  owner. 
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Ab  between  vendor  and  vendee,  therefore,  the  rale  for  determin<^ 
ing  what  is  a  fixture  is  always  construed  strongly  against  the  seller. 
Many  things  pass  by  a  deed  of  a  house,  being  put  there  by  the  owner 
and  seller,  which  a  tenant  who  had  put  them  there  might  have  re- 
moved,  and  they  will  be  regarded  as  fixtures,  which  pass  to  the 
vendee,  although  annexed  and  used  for  purposes  of  trade,  manu- 
facture, or  for  ornament  or  domestic  use.  Thus,  potash-kettles  ap- 
pertaining to  a  building  for  manufacturing  ashes  {Miller  v.  Plumb, 
6  Cow.  665  ;  8.  c,  16  Am.  Dec.  456) ;  a  cotton-gin  fixed  in  its  place 
(hratlan  v.  Ciawson,  2  Strob.  478);  a  steam-engine  to  drive  a  brick- 
mill  {Ones  V.  Oglesbyy  7  Watts,  106)  ;  kettles  set  in  brick  in  dyeing 
and  print  works  (Despatch  Line  v.  Bellamy  Man.  Co.^  12  N.  H. 
207)  ;  iron  stoves  fixed  to  the  brick  work  of  chimneys  (Oodclard  v. 
CftoM,  7  Mass.  432) ;  wainscotwork,  fixed  and  dormant  tables,  en- 
gines and  boilers  used  in  a  fiour-miU  and  attached  to  it  (Sande  v. 
PfeiffeVy  10  Cal.  259)  ;  a  steam-engine  and  boiler  fastened  to  a 
frune  of  timber  and  bedded  in  a  quartz  ledge  and  used  for  the  pur- 
pose of  working  the  ledge  (Merriit  v.  Juddy  14  Gal.  59)  ;  a  conduit 
or  water-pipe  to  conduct  water  to  a  house  (Philbrich  v.  Etoing,  97 
Mass.  134) ;  hop-poles  in  use  on  a  hop  farm  {Bishop  v.  Bishop,  11 
N.  T.  123) ;  statutes  erected  for  ornament,  though  only  ]c(>pt  in 
place  by  their  own  weight  {Snedeker  v.  Warring,  12  N.  Y.  170).. 
In  fact,  whatever  the  vendor  has  annexed  to  a  building  for  the 
more  convenient  use  and  improvement  of  the  premises  passes  by  his 
deed.  The  true  rule  deduced  from  all  the  authorities,  says  the 
Supreme  Court  of  Virginia,  seems  to  be  this,  that  when  the  machin- 
ery is  permanent  in  its  character  and  essential  to  the  purpose  for 
which  the  building  is  occupied,  it  must  be  regarded  as  realty,  and 
passes  with  the  building ;  and  that  whatever  is  essential  for  the  pur- 
poses for  which  the  building  is  used,  will  be  considered  as  a  fixture,  > 
although  the  connection  between  them  may  be  such  that  it  may  be 
severed  without  physical  or  lasting  injury  to  either.  Oreen  v.  Phil' 
lipsy  26  Gratt.  752  ;  SlUUon  v.  Ficklin,  32  id.  735. 

Judged  by  these  rules,  it  would  seem  as  if  there  was  no  room  for 
doubt  as  to  the  character  of  the  articles  in  controversy.  Taking 
into  consideration  their  nature,  the  circumstances  under  which  they 
were  placed  in  the  building,  the  mode  of  their  connection  with  ii^ 
and  the  relation  which  they  bear  to  its  use  and  enjoyment,  they 
must  be  regarded  as  essential  for  the  purposes  for  which  the  build-* 
ing  was  used.     The  plaintiff  himself,  by  his  testimony,  shows  that 
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the  globes  were  lettered  '^  Orleans  Hotel/'  and  that  they,  with  the 
chandeliers,  etc.,  were  necessary  for  famishing  light  to  the  build- 
ing ;  that  the  range  rested  on  a  foundation  of  brick,  and  that  it  and 
its  attachments  were  annexed  to  the  building  by  pipes,  which  con- 
nected them  with  the  tanks  and  filters  on  the  roof  of  the  building* 
and  by  a  waste-pipe  which  ran  through  the  wall  of  the  building  and 
connected  with  a  sewer  in  an  alley  outside,  and  that  the  range  and 
its  attachments  were  necessary  for  cooking ;  that  the  tanks  and 
filters  were  attached  to  the  building  by  a  system  of  pipes  which 
connected  them  with  the  main,  or  pipes  of  the  City  Water  Company, 
and  with  various  parts  of  the  hotel,  and  were  necessary  to  supply 
the  hotel  with  clear  water  ;  that  the  mosquito-transoms  and  window- 
screens  were  fitted  to  the  windows  and  transoms  of  the  hotel — each 
window  and  transom-frame  being  fitted  to  its  particular  window, 
and  shoved  up  and  down  in  it  on  grooves,  and  all  of  them  were  aa 
necessary  to  the  hotel  as  its  windows,  its  blinds  and  shutters.  All 
of  the  articles  were  therefore  essential  to  the  use  and  enjoyment 
of  the  hotel ;  in  fact,  as  the  plaintifiF  testified,  '^  it  would  not  have 
been  a  hotel  without  them."  They  were  therefore  fixtures  which 
passed  by  the  deed  of  grant  to  the  defendants,  unless  they  were 
specially  reserved  by  the  deed.  But  the  deed  reserved  none  of  the 
articles.  It  was  made,  according  to  its  recitals,  in  pursuance  of  the 
agreement  of  the  15th  of  October,  and  subject  to  the  terms,  con- 
ditions, and  reservations  therein  contained  and  expressed. 

As  already  stated,  the  agreement  reserved  only  the  furniture, 
pictures,  and  carpets  of  the  upper  rooms  of  the  buQding,  and  none 
of  the  **  permanent  fixtures  or  appurtenances  to  the  property.''  la 
the  absence  from  the  deed  of  any  special  reservation  of  the  articles, 
it  must  be  presumed  that  the  parties,  by  their  agreement,  consid- 
ered them  as  permanent  fixtures  and  appurtenances  of  the  hotel, 
which  were  to  pass  by  the  deed  ;  it  is  a  well-settled  rule  of  law  that 
parties  themselves  may,  by  express  agreement,  fix  upon  chattels  an- 
nexed to  realty  whatever  character  they  may  have  agreed  upon. 
Property  which  the  law  regards  as  fixtures  may  be  by  them  consid- 
ered as  personalty,  and  that  which  is  considered  in  law  as  person- 
alty they  may  regard  as  a  fixture.  Whatever  may  be  their  agree- 
ment, courts  will  enforce  it.  Smith  v.  Waggoner^  50  Wis.  155  ; 
HutU  y.  Bay  State  Iron  Co.,  97  Mass.  279 ;  Ford  v.  Cohh,  20  N.  Y. 
844 ;  Tifft  v.  Horton,  63  id.  377 ;  s.  c,  13  Am.  Rep.  537  ;  Fbrd  r. 
WiUiamR,  24  N.  Y.  359  ;  Smith  v.  Bewion,  1  Hill,  176  ;  Menagh  v. 
WhitwM,  52  N.  Y.  146  ;  s.  c,  11  Am.  Bep.  683. 
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So  that  the  plaintiff,  when  he  contracted  to  sell  the  hotel  prop- 
erfy  with  its  apportenances  and  improvements,  reserving  from  the 
nde  only  the  carpets,  furniture,  and  pictures  of  the  upper  rooms  of 
the  building,  fixed  upon  all  the  chattels  which  he  had  annexed  to 
the  hotel,  and  which  were  necessary  to  its  use  and  enjoyment,  the 
character  of  appurtenances  and  improvements  of  the  hotel.  None 
of  them  by  any  possibility  of  construction  could  fall  within  the  res- 
ervation  of ''  furniture,  carpets,  or  fixtures  in  the  upper  rooms  of 
the  hoteL*' 

The  plaintiff  therefore  sold  the  articles  in  question  as  fixtures 
with  the  hotel,  and  as  such  they  passed  by  his  subsequent  deed  at 
the  premises  to  the  defendants. 

Judgment  and  order  affirmed. 

Judgment  affirmed. 

Boss  and  MoSnarsTBT,  J  J.,  concurred  in  the  judgment 


HnrBBIOKB  ▼.  SfSIVQ   YaLLBT  MlKIira  AWD  iBSiaATIOK  OOMr 

PAMT. 

JftiMi— -  lateral  euppert. 

Tba  doetrina  of  lateial  sapport  does  not  apply  aa  batwaea  ownanof  adjoliiliv 
gold-mining  daiina,  whei*  tha  proeaaa  of  working  la  to  tear  down  tiia  loil 
and  waah  it. 

TRESPASS.    The  opinion  states  the  faots.     The  defendant  had 
judgment  below. 

Jo  HamiUan  and  Chra/g  S  Oale,  for  appeOant. 

Belcher  S  Belcher,  for  respondent 

.  Boss,  J.  Plaintiff  and  defendant  owned  adjoining  mining  claims*^ 
Which  was  the  prior  location  does  not  appear.  The  claims  were^ 
what  are  known  as  ''  deep  diggings/'  and  such  as  are  worked  by 
the  hydraulic  process.  In  mining  his  own  ground  the  defendant 
washed  away  the  gravel  to  a  point  distant,  in  one  place,  seventy 
feet,  and  at  other  places  £rom  one  hundred  to  one  hundred  and 
Vol.  L2i— 88 


258  CALIFOENIA, 


People  ▼.  Fellen. 


fifty  feet  from  the  plaintiff's  claim.  At  these  points  the  bank  was 
deep,  and  the  result  was  that  it  caved  ;  and  in  doing  so,  a  portion 
of  the  surface  of  the  plaintiff's  claim  gave  way  and  fell  on  the 
ground  of  the  defendant.  This  portion  contained  a  small  amount 
of  gold-bearing  gravel,  a  part  of  which  the  defendant  washed  away, 
but  the  value  of  the  gold  extracted  therefrom  was  much  less  thar. 
the  necessaiy  cost  of  extracting  it. 

Some  time  after  the  defendant  ceased  to  work  its  ground  near 
the  plaintiff's  line,  large  portions  of  the  surface  of  the  plaintiff's 
claim  caved  and  fell  upon  the  adjoining  ground  of  the  defendant, 
where  it  still  remains.  All  of  the  caving  was  caused  by  the  mining 
done  by  the  defendant,  but  it  is  not  claimed  that  the  defendant's 
work  was  performed  in  a  careless  or  improper  manner.  The  ques- 
tion in  the  case  is,  whether  the  doctrine  of  lateral  support  applies 
to  cases  like  the  present  We  think  not.  The  very  purpose  of 
locating  the  ground,  both  on  the  part  of  the  plaintiff  and  the  defend- 
ant, was  to  tear  it  down  and  wash  it  away.  Its  only  value  con- 
sisted in  the  gold  it  contained.  To  apply  the  doctrine  contended 
for  by  the  appellant  to  ground  of  this  character,  would  therefore 
to  a  great  extent  defeat  the  very  purpose  for  which  it  was  located. 

Defendant  would  be  liable  for  the  amount  of  gold  taken  from  the 

gravel  that  fell  from  the  plaintiff's  claim,  but  for  the  tact  that  iti 

value  was  less  than  the  necessary  cost  of  extracting  it     Mage  y^ 

Tappan,  23  Gal.  306 ;  OoUer  v.  FM,  30  id.  481. 

Judgment  and  order  affirmed. 

JfidgmmU  4iffirmmL 
MoKiKSTBT  and  MoKbb,  JJ.,  oononrred. 


Pboplb  t.  Fbilbv. 
(Bsaa.sui) 

In  a  pioMoatloii  lor  bigamy  there  can  be  no  oonvtetion  wbem  the  etvidaBfle  w  ia 
the  first  wife  showed  only  that  she  was  alive  three  yean  befoie  the  aeeoad 
marriage. 

r\  ONVIOTION  of  bigamy.    The  apinion  states  the 
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W.  A.  Johnsion,  lor  appellant. 

A.  L.  ffart,  attomey-genera!,  for  respondent 

Thorntok,  J.  The  defendant  was  convicted  of  bigamy,  moved 
for  a  new  trial,  which  was  denied,  and  judgment  was  rendered  and 
entered  upon  the  conviction.  This  appeal  is  prosecuted  from  the 
order  denying  a  new  trial,  and  from  the  judgment. 

On  the  trial,  testimony  of  a  witness  was  offered  and  stated  that 
defendant  had  admitted  to  him  in  1875  or  in  1876  that  he  had  left 
%  wife  with  four  or  five  children  in  Chicago  ;  that  she  was  sick  and 
oooldn't  stand  a  voyage  to  California.     Another  witness  testified 
that  a  person  stated  to  him  in  1875,  in  a  conversation  had  in  th^ 
presence  of  defendant,  that  he  (defendaut)  had  a  wife  and  five  chil- 
dren in  Chicago,  and  that  his  wife  was  sick;  that  the  defendant 
laid  nothing  in  relation  to  this  statement  made  in  his  presence ;  that 
defendant  told  him  several  times  that  he  had  a  family  in  Chicago ; 
that  **  the  last  time  defendant  referred  to  his  family  in  Chicago 
was — can't  say  exactly  —  about  two  or  three  years  ago.     Said  his 
wife  was  sickly/'    A  third  witness  testified  that  he  saw  defendant 
m  his  office  in  1875.    This  witness  proceeded  to  state :  '^  He  (refer- 
ring to  defendant's  statements)  said  times  were  poor  in  Chicago ; 
he  had  a  wife  and  four  or  five  children.      He  spoke  of  his  family 
after  that — showed  me  likenesses  of  children.     He  spoke  of  his 
family  the  last  time  about  1878.  I  couldn't  place  the  date  very  welL  " 
This  witness  also  stated  that  he  introduced  defendant  to  one  Habisch; 
that  ''defendant  explained  to  Habisch  that  he  had  a  wife  and 
family  in  Chicago,  and  wanted  to  raise  money  and  bring  them  to 
California,     This  was  in  1876."     The  officer  who  arrested  the  de- 
fendant was  called  and  testified  that  defendant  told  him  after  the 
aneat  that  he  had  a  wife  and  four  children,  but  had  not  heard  of 
them  for  four  or  five  years  ;  that  he  was  not  certain,  but  think  he 
said  in  Chicago.     Of  this  last  statement  as  to  the  place  he  was  not 
positive  ;  that  there  was  no  threat  or  inducement  offered  him  to 
make  this  statement.      The  above  is  all  the  testimony  bearing  on 
the  issue  as  to  the  wife  of  the  alleged  first  marriage  being  alive  when 
the  second  marriage  occurred. 

As  to  the  second  nuurriage,  it  was  admitted  at  the  trial  that  it 
took  place  in  San  Jose,  in  this  State,  in  the  month  of  July,  1880, 
with  Dora  Max,  the  person  named  in  the  information,  and  that  de> 
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fendant  and  Dora  Max  had  lived  together  as  hoBband  and  wife  since 
the  date  just  above  given  in  San  Jose. 

In  a  trial  on  an  indictment  or  information  for  bigamy^  to  make 
oat  a  case  on  the  part  of  the  prosecntion  the  first  and  second  mar- 
riages must  be  proved,  and  it  most  also  be  proved  that  the  former 
husband  or  wife  wcis  alive  when  the  second  marriage  was  entered 
into.  In  this  case,  it  was  necessary  to  prove  that  the  former  wife  was 
living  in  July,  1880,  when  it  is  admitted  a  marriage  was  celebrated 
between  Dora  Max  and  the  defendant. 

The  court  instructed  the  jury  in  accordance  with  the  law  as  above 
laid  down.  On  the  issue  of  the  first  wife  being  alive  it  directed  the 
jury  in  these  words  :  '^  It  is  claimed  upon  the  part  of  the  defendant  in 
this  case  that  there  is  no  proof  before  the  jury  that  this  former  wife, 
if  wife  she  were,  or  if  such  relation  did  exist,  was  in  fact  living  at 
the  time  the  second  marriage  was  contracted.  It  is  for  the  jury  to 
determine  of  that  fact,  as  they  do  of  the  other,  whether  a  marriage 
did  in  fact  exist.  The  law  presumes,  when  a  fact  is  shown  once  to 
exist,  its  continuance  under  certain  circumstances  and  for  certain 
lengths  of  time ;  with  reference  to  some  matters  it  is  made  condu- 
live,  and  in  cases  of  this  character  the  absence  of  one  of  the  parties 
to  a  marriage,  unheard  from  for  a  period  of  five  years,  is  a  suffi* 
dent  justification  of  the  party  entering  into  a  new  marriage  relation, 
and  will  avoid  the  consequences  of  a  criminal  prosecution  for  big- 
amy. This  knowledge  and  this  absence  must  continue  for  thia 
five  years  before  the  statute  will  protect  him.  Independent  how- 
ever of  this  particular  and  specific  defense  that  the  statute  gives, 
it  is  for  the  jury  to  determine  from  all  the  circumstances  of  the 
case,  whether  this  woman  alleged  to  be  the  wife  of  the  defendant 
was  in  fact  living  at  the  time  that  he  contracted  the  alleged  second 
marriage.  That  is  a  matter  which  you  have  to  determine  from 
those  presumptions  of  law  and  of  fact  which  characterize  persons  in 
that  condition  and  situation,  which  you  find  these  parties  to  have 
maintained.  It  is  a  question  of  fact  dependent  upon  the  probabili- 
ties and  presumptions  that  may  be  before  you  as  to  character,  con- 
dition, and  situation  of  this  woman." 

By  this  language  the  jury  was  in  effect  directed  that  indetermin 
ing  whether  the  wife  of  the  former  marriage  was  living  when  the 
second  marriage  took  place,  they  might  act  upon  the  rule  of  law 
that  when  a  fact  is  once  shown  to  have  existed,  the  law  presumes 
its  continuance ;  and  since  it  has  been  shown  that  the  former  wife 
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was  alive  two  or  three  or  four  years  prior  to  the  second  marriage, 
the  law  presumes  that  she  continues  to  live,  upon  which  presump- 
tion of  law  they  were  authorized  to  act  in  determining  whether  the 
former  wife  was  liying  at  the  time  of  the  second  marriage. 

The  portion  of  the  charge  above  quoted  was  excepted  to.  Did  the 
court  err  in  so  directing  the  jury  ?  We  proceed  to  examine  this 
question. 

In  a  proeecution  for  bigamy  the  law  presumes  the  innocence  of  the 
defendant  until  the  contrary  is  shown.  The  law  also  presumes  the 
existence  of  a  person  once  established  by  proof  to  continue  until 
the  contrary  is  shown  or  until  a  different  presumption  arises* 
"  Thus,  where  the  issue  is  upon  the  life  or  death  of  a  person  once 
shown  to  have  been  living,  the  burden  of  proof  lies  upon  the  party 
who  asserts  the  death.  But  after  the  lapse  of  seven  years,  without 
intelligence  concerning  the  person,  the  presumption  of  life  ceases, 
and  the  burden  of  proof  is  on  the  other  party."  1  Oreenl.  Ev.,  g 
41. 

Mr,  Oreenleaf  states,  in  the  same  section,  that  this  period  of 
seven  years  was  inserted  after  great  deliberation,  in  the  British 
statute  of  bigamy  and  the  statute  of  leases  concerning  lives  and 
has  since  been  adopted  from  analogy  in  other  cases.  See  cases  cited 
'n  note  by  Mr.  Oreenleaf.  The  period  of  five  years  is  inserted  in 
9ur  statute  of  bigamy,  and  thus  with  us  in  such  a  prosecution  as 
this  the  presumption  of  life  ceases  at  the  end  of  five  years.  The 
language  in  which  the  rule  as  to  each  presumption  is  stated  shows 
that  they  are  disputable. 

Now  assuming  that  it  was  proven  the  first  wife  was  living — five 
years  not  having  elapsed — ^there  are  then  two  presumptions,  the  one 
of  innocence  operating  in  favor  of  defendant,  and  the  other  of  the 
oontinuance  of  life  from  the  proof  of  prior  existence  operating 
against  him.  Which  should  obtain,  and  be  adjudged  superior  7 
Should  one  be  held  superior  to  the  other  P  and  if  so,  which  one  7 
The  rule  as  declared  by  Mr.  Bishop  (see  Bishop  on  Stat.  Grimes,  g 
611)  is  that  they  should  be  held  to  neutralize  each  other,  and  the 
issue  as  to  the  continuance  of  life  from  the  proof  of  prior  existence 
should  be  left  to  the  jury  as  a  naked  matter  of  fact,  divested  of  any 
presumption  of  law. 

The  judgment  in  Queen  v.  Lumhtfy  L.  B.,  1  G.  G.  Bes.  196,  sus- 
tains this  rule,  and  in  fact  goes  further,  and  holds  th&t  the  law 
inakes  no  presumption  that  a  person  continues  to  live,  from  the 
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proof  of  his  or  her  existence  at  a  former  date.  In  that  case,  which 
was  a  prosecution  for  bigamy,  the  facts  were  as  follows :  The 
prisoner  married  one  Victor  at  St  Helier's,  in  the  Island  of  Jersey, 
in  the  year  1836,  and  lived  with  him  in  England  until  the  middle  of 
1843,  when  they  separated,  and  she  was  taken  by  her  parents  back 
to  Jersey,  where  she  resumed  her  maiden  name.  On  the  9th  of  July, 
1847,  she  describing  herself  as  a  spinster,  married  Lumley,  with 
whom  she  lived  until  March,  1864.  Nothing  was  heard  of  Victor 
from  the  time  the  prisoner  left  him  in  1843.  No  evidence  was 
given  of  the  age  of  Victor,  nor  any  of  the  age  of  the  prisoner, 
except  that  a  witness,  who  stated  she  was  forty-eight  years  old, 
said  that  the  prisoner  was  her  senior.  The  learned  judge  (Lush), 
before  whom  the  trial  was  had,  directed  the  jury  that  there  being 
no  circumstances  leading  to  any  reasonable  inference  that  he  had 
died,  ''  Victor  must  be  presumed  to  have  been  living  at  the  date  of 
the  second  marriage."  The  question  whether  this  direction  was 
right  or  not  was  reserved  for  the  opinion  of  the  court.  The  case 
was  argued  before  a  court  composed  of  Kelly,  C.  B.,  Cleasby,  B., 
Bylss,  Lush,  and  Brett,  J  J.  Lush,  J.,  delivered  the  opinion  of 
the  court  He  said  :  '^  We  are  of  opinion  that  the  direction  to 
the  jury  in  this  case  (stating  it  as  given  above)  was  erroneous.  In 
an  indictment  for  bigamy  it  is  incumbent  on  the  prosecution  to 
prove,  to  the  satisfaction  of  the  jury,  that  the  husband  or  wife,  as 
the  case  may  be,  was  alive  at  the  date  of  the  second  marriage.  That 
is  purely  a  question  of  fact  The  existence  of  the  party  at  an 
antecedent  period  may  or  may  not  afford  a  reasonable  inference  that 
he  was  living  at  the  subsequent  date.  If  for  example,  it  were 
proved  that  he  was  in  good  health  on  the  day  preceding  the  second 
marriage,  the  inference  would  be  strong,  almost  irresistible,  that  he 
was  living  on  the  latter  day,  and  the  jury  would  in  all  probability 
find  that  he  was  so.  If  on  the  other  hand,  it  were  proved  that  he 
was  then  in  a  dying  condition,  and  nothing  farther  was  proved, 
they  would  probably  decline  to  draw  that  inference.  Thus  the 
question  is  entirely  for  the  jury.  The  law  makes  no  presumption 
either  way.  The  cases  cited  of  Re(f.  v.  Twynmg,  2  B.  and  Aid.  386 ; 
Reg.  V.  Harborne,  2  A.  and  E.  540,  and  Nepmn  v.  Doe  d.  Knight^  2 
M.  &  W.  894,  appear  to  us  to  establish  this  proposition.  Where 
the  only  evidence  is  that  the  party  was  living  at  a  period  which  is 
more  than  seven  years  prior  to  the  second  marriage,  there  is  no 
^estion  for  the  jury.     The  proviso  in  the  act  (24  and  25  Vict,  oh. 
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100,  §  57)  then  comes  into  operation,  and  exonerates  the  prisoner 
from  criminal  liability,  though  the  first  husband  or  wife  be  proved 
to  haTO  been  liring  at  the  time  when  the  second  marriage  was  con- 
tracted. The  legislature  by  this  proviso  sanctions  a  presumption 
that  a  person  who  has  not  been  heard  of  for  seven  years  is  dead ; 
but  the  proviso  affords  no  ground  for  the  converse  proposition,  viz. : 
that  when  a  party  has  been  seen  or  heard  of  within  seven  years,  a 
presamption  arises  that  he  is  still  living.  That  as  we  have  said,  is 
always  a  question  of  fact." 

Our  statute  is  substantially  the  same,  as  far  as  relates  to  the  point 
under  consideration,  as  the  24  and  25  Victoria,  referred  to  above. 

In  re  Phene^s  Tnists,  L.  B.,  5  Ch.  App.  Gas.  139,  the  question 
whether  there  was  any  presumption  of  law  that  a  person  continued 
to  live  arising  upon  proof  of  prior  existence  was  very  fully  discussed 
and  it  was  held  that  the  law  makes  no  such  presumption.  This  was 
held  to  apply  to  civil  and  criminal  cases  alike.  This  question  was 
also  discussed  at  length  by  Field,  J.,  in  a  case  {Montgomery  v. 
Bevans,  1  Sawy.  666)  tried  before  him  in  the  United  States  Circuit 
Court  for  California.  He  reviewed  several  of  the  English  cases 
eonsidered  in  In  re  Phen^s  Trusts,  as  well  as  this  case,  and  came 
to  the  conclusion  that  the  law  as  declared  in  England  in  the  case 
of  Phene^s  Trusts,  was  different  from  the  law  which  obtains  in  this 
ooontiy  ;  stating  at  the  same  time  that  when  this  presumption  of 
the  continuance  of  life  conflicts  with  the  presumption  of  innocence, 
the  latter  prevails.  In  the  opinion  delivered  in  the  case  referred 
to»  the  learned  justice  says  :  ''  But  the  law  as  thus  declared  in 
England  is  different  from  the  law  which  obtains  in  this  country,  so 
&r  as  it  relates  to  the  presumption  of  the  continuance  of  life.  Here,. 
as  in  England,  the  law  presumes  that  a  person  who  has  not  been 
heard  of  for  seven  years  is  dead,  but  here  the  law,  differing  in  this 
respect  from  the  law  of  England,  presumes  that  a  party  once  shown 
to  be  alive  continues  alive  until  his  death  is  proved,  or  the  rule  of 
law  applies  by  which  death  is  presumed  to  have  occurred,  that  is,  at 
the  end  of  seven  years.  And  the  presumption  of  life  is  received, 
in  the  absence  of  any  countervailing  testimony,  as  conclusive  of 
the  fact,  establisliing  it  for  the  purpose  of  determining  the  rights 
of  parties  as  fully  as  the  most  positive  proof.  The  only  exception 
to  the  operation  of  this  presumption  is  when  it  conflicts  with  the 
presumption  of  innocence,  in  which  case  the  latter  prevails.'* 
Montgomery  v.  Bevans,  1  Sawy.  666.     The  rule  thus  stated  as  to 
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these  conflicting  presumptions  by  Furld,  J.,  is  sustained  by  Reg.  y. 
Twyningyjt  B.  &  Aid.  385. 

Whichever  of  the  rales  appearing  from  the  foregoing  is  adopted, 
the  portion  of  the  charge  above  quoted  is  erroneous.  By  the  portion 
of  the  charge  referred  to,  the  jury  were  told  that  in  the  determina- 
tion of  the  issue  as  to  the  continued  life  of  the  first  wife,  they  might 
call  to  their  aid  the  presumption  of  law  indicated  in  the  words 
quoted  from  the  charge.  The  issue  on  this  point  should  have  been 
left  to  the  jury  to  be  determined,  as  a  matter  of  fact,  upon  such 
reasonable  inferences  as  the  evidence  supplied,  free  from  any  pre- 
sumption of  law. 

It  is  further  contended  by  the  appellant  that  the  verdict  is  con- 
trary to  the  evidence.  This  is  one  of  the  grounds  on  which  the 
motion  for  a  new  trial  was  made.  We  do  not  think  that  a  verdict 
of  guilty  on  this  evidence  in  regard  to  the  first  wife  being  in  exist- 
ence when  the  second  marriage  was  had,  should  stand.  The  evi- 
dence, taking  the  strongest  view  of  it  against  defendant,  proved 
that  the  first  wife  was  living  about  three  years  prior  to  the  day  of 
the  second  marriage.  We  lay  out  of  view  what  defendant  is  proved 
to  have  stated  as  to  ''  his  f  amily.'^  This  expression  may  have  referrrd 
only  to  his  children,  and  he  may  have  used  this  language  in  regard 
to  a  family  of  children,  surviving  his  wife.  It  can  not  be  fairly 
regarded  as  an  admission  by  him  that  the  first  wife  was  then  living. 
The  word  family  in  common  discourse  is  frequently  applied  to 
children  alone.  There  is  no  testimony  as  to  the  age  of  the  first 
wife,  a  most  material  circumstance  to  be  considered  in  passing  on 
this  point.  We  can  not  perceive  that  this  evidence  furnished  a 
•reasonable  inference  that  the  first  wife  was  alive  in  July,  1880,  so  as 
to  establish  the  guilt  of  the  defendant  beyond  a  reasonable  doubt. 
In  our  judgment,  the  verdict  is  not  sustained  by  the  evidence,  and 
a  new  trial  should  have  been  granted  on  this  ground.  We  are  also  of 
opinion  that  the  court  should  have  advised  the  jary,  when  the 
prosecution  rested,  to  acquit  the  defendant. 

[Omitting  a  point  of  pleading.] 

Judgment  and  order  reversed  and  cause  renutnded. 

Reversed  and  remaTuML 

Shabpsteik,  J.,  MoBBisoK,  0.  J.,  andMYBiOK,  J.,  concurred. 
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Veerkamp  ▼.  Halbard  CannlDg  and  Drying  Company. 

Ybbbkamp  V.  HuLBUKD  Oahnikq  AKD  DBTIKa  OoKPAinr. 

0»cu.  «n.) 

OnUraei — part  ddivery  —  time  of  paymenU 

IbBdBtadant  agreed  to  bay  aU  the  fmit  raised  by  the  plaintiff  and  delivered 
at  Its  works,  at  a  nniform  price  per  ponnd.  As  it  ripened  tbe  plaintiff 
delivered  and  the  defendant  accepted  quantities  from  time  to  time,  bat 
declined  to  pay  for  any  antil  the  whole  was  delivered.  The  plaintiff  dis- 
cootinaed  delivering  and  saed  for  the  price  of  that  delivered.  HM,  main- 
tainable.* 

ACTION  on  contract.   The  opinion  states  the  case.  The  plaintiff 
had  judgment  helow. 

OwrgB  (7.  Blanchard,  for  appellant. 
(7.  Jl  Carpenter,  for  respondents. 

Boss,  J.  The  parties  to  this  suit  contracted  with  each  other  in 
writing  as  follows  :  ^*  The  said  company  engage  to  take  and  pay 
for  all  the  fruit  raised  by  the  said  Francis  Veerkamp  at  the  uniform 
rate  of  fiye-eighths  (f )  of  a  cent  per  pound  for  all  fruit  raised  and 
deliyered  at  the  works  of  the  above  company,  in  Upper  Placerville 
(excepting  Mission  grapes),  and  to  furnish  boxes  for  picking  and 
haaling  the  fruit.  The  said  Francis  Veerkamp,  on  his  part,  engages 
to  deliyer  the  fruit  in  good  condition,  and  when  in  suitable  ripeness, 
and  will  sell  no  fruit  to  other  parties,  excepting  one  load  early.'* 

The  parties  could  not  Ycry  well  have  made  their  contract  more 
indefinite.  The  fruit  referred  to  in  the  written  agreement  was 
sach  as  was  then  growing  on  land  of  the  plaintiff.  As  the  fruit 
ripened,  the  plaintiff  delivered  and  the  defendant  received  it  under 
the  contract  After  a  part  had  been  thus  delivered  and  accepted, 
the  pkuntiff  demanded  of  defendant  payment  for  that  delivered  at 
the  agreed  rate,  but  the  defendant  refused  to  make  such  payment 
until  the  plaintiff  should  first  deliver  all  of  the  fruit  referred  to. 
Thereupon  plaintiff  declined  to  deliver  to  defendant  any  more,  and 
8ued  for  the  value  of  that  delivered  and  accepted.  The  defendant 
resists  the  action  on  the  ground  that  the  delivery  of  all  the  fruit 
referred  to  in  the  contract  was  a  condition  precedent  to  the  pay- 
ment for  any.     We  do  not  think  that  the  proper  construction  of 

^See  lo  nine  effect,  Avtry  v.  WO&m  (91  N.  Y.  841),  87  Am.  Rep.  603. 
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the  agreement  between  the  parties.  The  contract  must  be  con- 
straed  with  reference  to  the  subject-matter  of  it.  It  was  executory 
in  its  nature.  It  could  not  be  known  in  advance  how  much  of  any 
particular  kind  of  fruit  there  would  be.  In  the  nature  of  things 
it  ripened  at  different  times,  and  had  to  be  delivered  at  different 
times.  The  contract  fixed  the  rate  per  pound  at  which  the  defend- 
ant was  to  pay  for  it,  and  in  our  opinion,  according  to  its  true  con- 
struction, as  each  lot  was  delivered  to  and  accepted  by  defendant 
there  became  due  and  payable  from  it  to  the  plaintiff  the  value 
thereof  at  the  rate  per  pound  fixed  in  the  contract 

■ 

Judgmmit  qfirm$tL 
-  MoKiKSTBY  and  MoKeb,  JJ.,  concurred 


BSAUGHAMP  V.  AbGHBR 

(SSCtl.  4SL) 

Sais — payment — remMon, 

The  plaintiff  agreed  to  bay  of  the  defendant  the  cattle  of  a  certain  brand,  then 
ranning  in  the  defendant's  herd,  bat  of  an  anoertain  namber,  at  a  fixed 
price  per  head,  and  paid  down  a  certain  amoant,  bat  no  time  waa  fixed  for 
dellTerj  or  completing  the  payment.  The  plaintiff  notified  the  defendant 
tliat  he  wonld  receive  the  cattle  on  a  certain  day,  and  on  that  day  the  defend- 
ant tendered  the  cattle,  and  the  plaintiff  offered  in  payment  a  check  payable 
two  days  after  sight.  The  defendant  refnsed  to  except  anything  bat  cash, 
and  declined  to  deliver  the  cattle.  Some  days  afterward  the  plaintiff 
tendered  the  iMtlance  of  the  price,  and  later  on  the  same  day  the  defendant 
tendered  the  part  paid.  Both  tenders  were  refnsed,  and  the  plaintiff  brought 
replevin.    Held,  not  midntainable. 

REPLEVIN.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

W.  J.  £   Wm.  Graves  and  Bameat  (fraves,  for  appellant. 

W,  H,  Spencer,  J.  W.  Turner  and  Oraig  dk  AferedUh,  for 
lespondent. 

Boss,  J.  On  the  1st  of  April,  1880,  the  plaintiff  contracted  with 
the  defendants  for  the  sale  by  the  latter  to  him  of  a  lot  of  cattle 
of  certain  brands,  which  were  then  running  with  a  large  herd  on 
fheir  rancho.     The  price  agreed  upon  was  twenty-two  dollars  and 
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fifty  cents  per  head  for  the  steers,  and  twenty  dollars  per  head  for 
the  heifers ;  and  plaintiflF  paid  to  defendants  two  hundred  and  fifty 
dollars  on  account  of  the  purchase-price.  At  the  time  of  the  con- 
tract neither  plaintiff  nor  defendant  knew  how  many  cattle  there 
would  be  of  the  description  agreed  on,  nor  was  there  any  time  fixed 
for  the  ascertainment  of  that  iact  or  the  delivei7  of  and  payment 
for  them.  On  the  27th  of  May  plaintiff  notified  the  defendants 
that  he  would  receive  the  cattle  on  the  succeeding  day,  May  28th  ; 
and  on  that  day  went,  with  two  employees,  to  the  defendants' 
rancho  for  that  purpose.  Plaintiff  and  defendants  then  got 
together  the  entire  herd,  consisting  of  two  hundred  and  fifty  head, 
out  of  which  they  selected  those  of  the  description  mentioned  in 
the  contract,  numbering  twenty-six  in  all,  and  consisting  of  twenty- 
two  steers  and  four  heifers.  When  the  twenty-six  were  so  separated 
they  were  agreed  upon  as  the  cattle  contemplated  by  the  contract 
of  April  1st.  The  parties  then  ascertained  by  computation  that 
the  balance  of  the  purchase-price  was  three  hundred  and  twenty- 
five  dollars,  and  the  defendants  thereupon  tendered  the  plaintiff 
the  cattle  and  demanded  of  him  payment  of  that  sum.  The  plaint- 
iff  did  not  have  the  money,  but  offered  the  defendants  a  check  for 
the  amount  on  Grant,  Lull  &  Co.,  payable  two  days  after  sight. 
Defendants  refused  to  take  the  check  in  payment,  and  told  the 
plaintiff  if  he  did  not  pay  them  the  money  for  the  cattle  they  would 
turn  them  back  with  the  herd — whereupon  the  plaintiff  asked 
defendants  to  hold  the  cattle  until  he  could  go  to  Cambria  (a 
distance  of  twenty  miles)  and  get  the  money  for  them,  or  that 
defendants  accompany  him  on  the  road  with  the  cattle  and  he 
would  get  the  money  at  Cambria,  or  sooner  if  he  could.  The 
defendants  haying  refused  to  accede  to  either  of  these  propositions, 
the  plaintiff  left  and  the  defendants  turned  the  twenty-six  head  of 
cattle  back  with  their  herd.  Several  days  afterward,  to  wit,  on 
the  2d  day  of  June,  the  plaintiff  returned  to  the  defendants' 
nmchoand  there  tendered  them  three  hundred  and  twenty-five 
dollars,  and  demanded  possession  of  the  cattle.  The  defendants 
refused  to  accept  the  money  or  to  make  the  delivery,  and  subse- 
quently, but  on  the  same  day,  offered  to  the  plaintiff  the  two  hun- 
dred and  fifty  dollars,  received  by  them  at  the  inception  of  the 
contract.  This  the  plaintiff  refused  to  take,  and  afterward 
instituted  this  action  to  recover  possession  of  the  twenty-six  head 
of  cattle,  or  their  value. 
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It  18  quite  evident  that  the  contract  of  April  Ist  was  executory 
in  its  nature^  and  that  a  property  in  the  subject-matter  of  it  did  not 
then  pass  to  the  plaintiff ;  for  it  was  not  then  known  by  either 
party  what  or  how  many  cattle  in  defendant's  herd  would  come 
within  the  description  agreed  on.  All  this  was  a  matter  of  future 
ascertainment  By  the  contract  the  time  for  their  identification 
was  not  fizedy  nor  was  any  thing  said  about  the  time  of  the  delivery 
or  of  the  payment  of  the  balance  of  the  purchase-price.  In  such 
oases  the  law  presumed  that  the  parties  intended  to  make  the  payment 
of  the  price  and  the  delivery  of  the  possession  concurrent  conditions. 
Benj.  on  Sales,  438,  499  ;  2  Kent  Oom.,  side  p.  496.  When  there- 
fore the  plaintiff  went^  in  accordance  with  the  previous  notice  given 
by  him,  to  the  defendants'  rancho,  for  the  purpose  of  receiving  the 
oattle,  be  should  have  gon^  prepared  to  pay  the  balance  of  the 
purchase-money  ;  for  the  part  payment  made  by  him  at  the  time  of 
entering  into  the  contract  did  not  operate  to  invest  him  with  a 
property  in  the  cattle,  and  the  right  of  the  defendants  to  have  the 
whole  purchase-money  paid  before  they  parted  with  the  possession, 
left  them  at  liberty  to  rescind  upon  the.  failure  of  the  plaintiff  to 
oomply  with  his  part  of  the  agreement.  Neily.  CTieves,  1  Bail.  (8. 
0.)  639;  Pickett  v.  Ooud,  id.  362;  Civ.  Code,  §  1749.  The  plaint- 
iff no  doubt  supposed  that  the  defendants  would  take  the  check 
on  Grant,  Lull  &  Oo.,  payable  two  days  after  sight,  but  they  were 
not  bound  to  do  so  ;  nor  were  they  l^g^y  bound  to  go  with  him  to 
Cambria  for  the  money,  or  to  wait  until  he  could  go  there  for  it. 
The  plaintiff  himself  fixed  the  time  for  the  selection  and  delivery  of. 
the  cattle,  to  which  the  defendants  agreed^  and  the  law  imposed 
upon  him  the  duty  of  being  prepared  to  pay  the  money.  Benj.  on 
Sales,  449,  524  ;  2  Kent  Com.  496-7.  Having  failed  to  comply 
with  his  part  of  the  agreement,  the  defendants  were  at  liberty  to 
rescind  the  contract,  which  of  course  involved  the  return  of  the 
money  they  received  under  it.  This  right  of  rescission  on  their 
part  was  not  defeated  by  the  tender  made  by  the  plaintiff  subsequent 
to  his  default,  at  which  time  the  cattle  in  controversy  were  returned 
to  the  herd,  the  gathenng  of  which,  in  the  first  instance,  according 
•to  the  findings  of  the  Court,  consumed  four  hours,  and  would  con* 
sume  the  same  period  a  second  time,  besides  entailing  damage  to 
the  herd  to  the  amount  of  twenty-five  dollars. 

Judgment  reversed  and  cause  remanded. 

MoEjlkstrt  and  MoKbb,  JJ.,  concurred. 
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Statb  y.  Simpsok. 

(IB  Ifbiii.  66.) 

A  oimfaul  eoiiTletion  fimndalentljr  obtained  by  the  offender  is  no  bur  to  %  mb^ 

•eqoent  proeeeotlon  for  the  aame  offense.  * 

CONVICTION  of  assault  and  battery.     The  opinion  states  the 
facts. 


Koon,  Merrill  S  Keiths  for  appellant. 

W.  «7.  Hdhny  attorney-general,  for  State. 

Glabk,  J.  A  conyiction  of  a  criminal  offense,  fraudulently  ob- 
tained by  the  offender,  for  the  purpose  of  protecting  himself  from 
farther  prosecution  and  adequate  punishment,  is  no  bar  to  a  subse- 
quent prosecution  for  the  same  offense.  This  rule  is  acquiesced  in 
as  just  and  necessary  to  the  proper  administration  of  public  justice. 
It  is  claimed  however  that  the  eyidence  introduced  in  the  muni- 


•IbMune  effect,  WaXMnM  ▼.  SKote  (BB  lod.  «R)«  84  Am.  Bep.  VTB. 
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cipal  court,  which  consisted  solely  of  the  record  of  the  former  con- 
viction, did  not  show  that  the  defendant  was  actuated  in  procuring 
such  conviction  by  fraudulent  motives  ;  and  stress  is  laid  upon  a 
stipulation  of  counsel,  made  at  the  trial,  to  the  effect  that  no  actual 
fraud,  either  on  the  part  of  the  justice  of  the  peace  before  whom 
the  former  conviction  was  had,  or  of  the  defendant,  could  be  shown. 
The  record  of  the  former  conviction  showed  the  following  as  the 
entire  proceedings  :  On  the  27th  day  of  August,  1880,  at  11  o'clock 
in  the  forenoon,  the  defendant  complained  on  oath,  before  a  justice 
of  the  peace  in  the  village  of  Excelsior,  of  himself,  for  an  assault 
and  battery  committed  the  same  day  upon  William  B.  Morse,  and 
was  thereupon  ordered  by  the  justice  to  consider  himself  under  ar- 
rest without  a  warrant.  The  defendant  was  then  sworn  as  a  wit- 
ness, and  testified  to  the  fact  and  character  of  the  assault  and  bat- 
tery. He  then  pleaded  guilty,  but  begged  the  mercy  of  the  court, 
whereupon  the  justice  imposed  upon  him  a  fine  of  six  dollars  and  costs, 
— fifty  cents  —  which  he  paid,  and  was  thereupon  discharged.  The 
court  below  was  entirely  correct  in  overruling  the  plea  of  former  con- 
viction, upon  the  facts  disclosed  by  this  record.  In  a  matter  like  this 
there  could  be  no  reasonable  expectation  of  proving  fraud  otherwise 
than  by  the  proceedings  themselves,  and  a  plain  inference  of  a  fraud- 
ulent purpose  arises  from  them.  When  a  man  has  violated  the 
law,  there  can  certainly  be  no  objection  to  his  voluntarily  surrender- 
ing himself  to  the  olDQcers  of  the  law,  to  be  prosecuted  in  due  form, 
and  visited  with  the  penalty  of  its  infraction.  But  the  proceeding 
which  the  defendant  set  in  motion  was  in  no  proper  sense  a  prose- 
cution, nor  was  it  calculated  to  bring  out  the  character  of  the  of- 
fense, or  to  make  appear  the  just  and  proper  measure  of  its  punish- 
ment. The  State  was  not  represented  by  any  olDQcer  to  prosecute  in 
its  behalf,  nor  even  by  the  injured  party.  The  entire  basis  of  the 
action  of  the  justice  was  the  statement  on  oath  of  the  offender.  It 
is  plain  to  be  seen  that  the  proper  administration  of  public  jus- 
tice would  be  endangered,  if  a  proceeding  of  this  character  should 
be  effectual  to  protect  the  offender  from  a  prosecution  in  which  the 
State  and  the  injured  party  could  be  represented  and  heard. 

JudgmetU  afimmL 
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Hbbset  y.  Bekitbtt. 

CBIOiin.  86.) 
Baifment — appHeaUon  of — mouritjf. 

When  a  debtor  makee  Tolantaiy  payments  on  acontinaous  aooonnt  of  eoTeial 
items,  fonning  bat  one  debt  and  neither  partj  makes  anj  special  appllca- 
tion»  the  law  will  apply  them  according  to  priority  of  time ;  and  the  rale  Is 
not  changed  althoogh  there  may  be  a  resalting  trast  in  favor  of  the  creditor 
available  for  the  satisfaction  of  the  earlier  items  bat  not  for  the  later. 

ACTION  to  declare  a  trofit  in  real  estate.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Daniel  Kohr&r  and  M.  J.  Severanee^  for  appellants. 
Bmory  Clark,  for  respondents. 

MrroHBLL,  J.  The  plaintiffs  are  judgment  creditors  of  the  de- 
fendant W.  B.  Bennett.  As  snch^  they  bring  this  action  to  reach, 
for  the  purpose  of  satisfying  their  judgment,  lots  11  and  12,  in 
blo«k  6,  in  the  village  of  Worthington,  the  legal  title  to  which  is 
in  the  defendant,  Lillie  L.  Bennett,  wife  of  her  co-defendant,  and 
to  have  a  trust  declared  in  their  f  ayor  in  this  property  to  the  amount 
necessary  to  satisfy  their  judgment,  pursuant  to  the  provisions  of 
Gen.  Stats.  1878,  ch.  43,  §§  7,  8, which  are  as  follows:  '^Section  7. 
When  a  grant  for  a  valuable  consideration  is  made  to  one  person, 
and  the  consideration  therefor  is  paid  by  another,  no  use  or  trust 
shaD  result  in  favor  of  the  person  by  whom  such  payment  is  made, 
but  the  title  shall  vest  in  the  person  named  as  alienee  in  such  con- 
Teyance,  subject  only  to  the  provisions  of  the  next  section. 

'^  Section  8.  Every  such  conveyance  shall  be  presumed  fraudulent 
as  against  the  creditors,  at  that  time,  of  the  person  paying  the  con- 
sideration; and  when  a  fraudulent  intent  is  not  disproved,  a  trust 
•hall  result  in  favor  of  such  creditors,  to  the  extent  that  may  be 
necessaiy  to  satisfy  their  just  demands." 

The  f^cts  as  found  by  the  court  below,  so  far  as  material  to  the 
decision  of  the  case,  are  substantially  these:  In  July,  1875,  plaint- 
iffs commenced  to  sell  and  deliver  lumber  from  time  to  time  to  Ben- 
nett ft  Stone,  a  firm  composed  of  defendant,  W.  R.  Bennett  and  one 
Baniel  Stone,  the  amounts  being  charged  as  delivered  to  their  ao- 
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count.  Bennett  &  Stone  made  payments  from  time  to  time,  which 
plaintifib  credited  generally  on  account,  neither  party  making  any 
application  to  any  specific  items.  In  Jane,  1877,  Stone  retired 
from  the  firm,  and  the  business  was  continued  by  Bennett  alone, 
and  the  balance  then  ascertained  due  from  Bennett  &  Stone  was 
charged  to  Bennett  individually.  The  dealings  between  plaintiffs 
and  Bennett  continued  to  be  conducted  precisely  as  with  Bennett 
ft  Stone  until  March,  1878,  when  Bennett,  with  consent  of  plaint- 
iffs, entered  into  partnership  with  one  Orissell,  and  the  general  bal- 
ance on  account  then  ascertained  due  from  Bennett,  by  consent  of 
parties,  was  charged  by  plaintifib  to  the  account  of  Bennett  ft  Oris- 
sell. Business  was  thereafter  continued  and  conducted  between 
plaintifib  and  Bennett  ft  Orissell  precisely  as  before ;  each  item  of 
lumber  sold  by  plaintiffs  being  charged  on  the  general  account,  and 
all  payments  made  by  Bennett  ft  Orissell  being  made  and  credited 
on  general  account.  In  July,  1878,  the  account  was  settled  be- 
tween the  parties,  and  the  promissory  notes  of  Bennett  ft  Orissell 
taken  by  plaintifib  for  the  general  balance  then  ascertained,  amount- 
ing to  some  $12,000.  These  notes  were  all  paid  except  one  note  for 
$4,000,  for  which  a  new  note  of  Bennett  ft  Orissell  was  taken  in 
October,  1878,  which  last  note  is  the  foundation  of  the  judgtient 
for  the  satisfaction  of  which  the  property  referred  to  is  sought  to 
be  reached. 

It  clearly  appears,  and  is  in  substance  so  found,  that  the  entire 
dealings  between  plaintiffs  and  W.  K.  Bennett,  and  the  firms  of 
which  he  was  a  member,  constituted  but  one  continuous  account, 
and  were  so  treated  by  the  parties,  and  that  all  of  the  payments 
made  during  this  time  were  made  and  received  on  general  account, 
and  not  appropriated  by  either  party  upon  any  specific  items  of  that 
account.  The  lots  above  described  were  purchased  by  the  defend- 
ant W.  B.  Bennett,  who  paid  the  consideration  entirely  out  of  his 
own  funds,  but  caused  the  conveyances  thereof  to  be  made  to  his 
wife,  Lillie  L.  Bennett.  Lot  11  was  so  purchased  and  conveyed 
January  8,  1876,  and  lot  12,  May  1,  1876.  Between  the  dates  of 
these  conveyances  and  the  month  of  August,  1876,  W.  B.  Bennett 
made  improvements  on  these  lots  to  the  amount  of  some  $2,500, 
and  paid  therefor  wholly  out  of  his  own  means.  No  facts  were 
found  or  proved  that  would  render  these  conveyances  fraudulent  as 
against  subsequent  creditors  of  Bennett.  The  aggregate  amount 
of  payments  made  on  the  account  exceeds  the  entire  aggregate  of 


JUNE  TERM,  1881.  273 

Heney  Y.  Benotttt. 


the  items  on  the  debit  side  of  the  accoant  ap  to  May  1,  1876,  the 
date  of  the  last  conveyance  to  Lillie  L.  Bennett,  and  including  the 
amoonts  paid  by  Bennett  &  Grissell,  exceeds  (if  that  be  material) 
the  aggregate  of  the  debit  side  of  the  accoant  up  to  August,  1876, 
when  the  improTements  on  the  premises  by  Bennett  were  com- 
pleted. 

To  maintain  this  action,  and  entitle  them  to  the  relief  sought, 
plaintifb  must  establish  the  fact  that  their  claim,  which  is  the 
foundation  of  their  judgment,  was  an  existing  claim  at  the  date  of 
one  or  both  of  the  conveyances  to  defendant  Lillie  L.  Bennett. 
From  the  facts  stated,  it  will  be  apparent  that  the  determination  of 
that  fact  will  depend  upon  the  order  in  which  the  law  will  apply 
the  payments  upon  this  account.  Will  it  apply  them  as  defendants 
daim,  in  the  order  of  time, — that  is,  to  the  extinguishment  of  the 
eariier  items  first,  or  should  they  be  appropriated,  as  plaintiffs  in- 
sist, to  the  later  items  first,  and  thus  preserve  their  standing  as 
ftxisting  creditors  at  the  date  of  the  conveyances? 

The  general  rule  governing  the  appropriation  of  payments  where 
the  parties  have  not  made  it,  is  ^*  that  the  court  will  direct  it  ac- 
cording to  the  justice  and  equity  of  the  case."  In  this  form  it  is 
rather  the  enunciation  of  a  principle  than  of  a  rule  for  practical  ap- 
plication. In  attempting  to  state  the  rule,  courts  have  often  used 
general  and  vague  expressions;  as  for  example:  ^'The  application 
becomes  the  duty  of  the  court,  and  in  its  performance  a  sound  dis- 
cretion is  to  be  exercised;"  or  ^Hhe  law  will  apply  payments  ao- 
oording  to  its  notions  of  justice ; "  or  again  ^'  on  equitable 
principles,"  and  ^^soas  to  effectuate  justice,"  and  '^according  to 
the  intrinsic  justice  and  equity  of  the  case."  If  these  expressions 
are  to  be  accepted  as  criterions  for  judicial  action,  the  rule  would 
become,  as  well  remarked  by  one,  as  varying  and  uncertain  as  the 
famous  ''chancellor's  foot"  rule.  Such  a  state  of  law  would  be 
opposed  to  all  correct  notions  of  judicial  action.  It  is  true,  that 
where  the  parties  have  not  made  any  specific  application  of  pay- 
ments, courts  will  make  it  according  to  the  justice  and  equity  of 
the  case;  but  in  doing  so  they  are  governed  by  certain  general  and 
established  rules,  and  are  not  at  liberty  to  adopt  their  own  notions 
of  what  may  be  just  and  equitable  in  each  particular  case.  Miller 
V.  MiJhr,  23  Me.  22;  Bohe  v.  Stickney,  36  Ala.  482.  And  one  of 
those  rules  is:  ''In  case  of  payments,  where  no  appropriation  is 
made  by  either  party,  and  there  is  but  one  continuous  account  of 
VoL-XLI  — 86 
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several  items,  the  payments  will  be  applied  on  the  account  accord- 
ing to  the  priority  of  time;  that  is,  the  first  item  on  the  debit  side 
is  discharged  or  redaced  by  the  first  item  on  the  credit  side." 

This  rule  was  settled  in  the  leading  case  of  Devaynes  y.  NoblCy 
1  Mer.  572,  commonly  known  as  Clayton^ s  case,  and  has  since  been 
followed  by  every  court  in  England  and  America  which  has  had  oc- 
casion to  consider  the  question.  This  was  a  case  of  a  bank  account, 
where  all  sums  paid  in  formed  one  blended  fund,  the  different 
items  of  which  had  no  longer  any  distinct  existence.  In  deciding 
the  case,  the  master  of  the  rolls  says  (p.  608) :  ^^In  such  a  case, 
there  is  no  room  for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments  take  place  and 
are  carried  into  the  account.  Presumably,  it  is  the  sum  first  paid 
in  that  is  first  drawn  out.  It  is  the  first  item  on  the  debit  side  of 
the  account  that  is  discharged,  or  reduced,  by  the  first  item  on  the 
credit  side.  The  appropriation  is  made  by  the  very  act  of  setting 
the  two  items  against  each  other.  Upon  that  principle  all  accounts 
current  are  settled,  and  particularly  cash  accounts.  Where  there 
has  been  a  continuation  of  dealings,  in  what  way  can  it  be  ascer- 
tained whether  the  specific  balance  due  on  a  given  day  has  or  has 
not  been  discharged,  but  by  examining  whether  payments*  to  the 
amount  of  that  balance  appear  by  the  account  to  have  been  made? 
You  are  not  to  take  the  accoant  backward,  and  strike  the  balance 
at  the  head  instead  of  the  foot  of  it." 

In  Bodenham  v.  PurcJias,  2  B.  &  Aid.  39,  a  court  of  law  followed 
the  rule  laid  down  by  the  master  of  rolls  in  the  Clayton  case.  In 
Field  v.  FarVy  5  Bing.  13,  it  was  said  that  the  rule  laid  down  in  the 
Clayton  case  had  received  the  sanction  of  every  court  in  Westminster 
Hall.  The  same  rule  was  followed  in  Pemberton  v.  Oakes,  4  Buss. 
154.  The  same  rule  has  been  extensively  adopted  by  the  courts  of 
this  country,  both  directly  and  by  way  of  analogy.  When  frequent 
settlements  of  accounts,  with  debit  and  credit,  are  made  between  the 
parties,  and  balances  carried  forward  to  new  accounts,  and  no  appro- 
priation has  been  expressly  made  by  the  parties  (precisely  this  case), 
the  law  will  appropriate  the  credits  to  the  extinguishment  of  the  old- 
est charges.  McKenzie  v.  Neoius,  22  Me.  138.  This  rule  will  be 
applied  without  reference  to  the  fact  that  one  item  is  better  secured 
than  another,  where,  as  in  this  case,  the  different  items  have  been 
blended  together  in  one  common  account,  and  have  no  longer  any 
separate  existence,  and  the  general  balance  only  is  considered  due. 
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Harrison  \.  Juhiixfon^  27  Ala.  445;  TruxaoU  v.  Kitig,  6  N.  Y.  147.  In 
this  last  case,  it  is  said  that  it  satisf actorilj  appeared  that  the  par- 
ties had  manifested  an  intention  of  making  such  an  application.  Bat 
ihe  oonrt  also  says  that  there  was  na  direct  evidence  of  such  inten- 
tion, Init  the  manner  of  keeping  the  accounts  between  the  parties, 
and  ascertaining  the  balance  due  from  time  to  time,  indicated  the 
intention, —  precisely  what  appears  in  the  present  case.  See  also 
Crompion  t.  Praiiy  105  Mass.  255  ;  Hill  y.  Robbirts,  22  Mich.  475  ; 
Miller  y.  Miller,  23  Me.  22  ;  Ctis/nng  y.  Wffman,  44  id.  121 ; 
Untied  States  y.  Kirkpairick,  9  Wheat.  720.  The  only  exception 
or  modification  of  this  rule  is,  that  being  founded  on  the  presumed 
intention  of  the  parties,  it  will  not  be  applied  where  the  evidence 
dearly  shows  a  different  intention,  as  in  Dulles  v.  De  Forest,  19 
Cunn.  190.  Cases  where  the  older  items  were  barred  by  the  statute 
at  limitations,  as  in  Livermore  v.  liand,  26  N.  H.  85,  or  are  illegal, 
m  in  Solomon  v.  Dreschler,  4  Minn.  278,  are  apparently,  but 
not  really,  exceptions  to  the  rule.  For  a  fuller  citation  of  authori- 
ties on  this  subject  see  Munger  on  Payments,  102*,  et  seq.,  also  notes 
on  the  Clayton  case,  1  Tudor's  Lead.  Gas.  L  ;  Field  v.  Holland,  1 
Am.  Lead.  Gas.  271. 

The  plaintiffs  insist  however  that  a  different  rule  obtains  where 
the  earlier  items  are  secured,  and  the  later  ones  unsecured,  or  where, 
m  In  the  present  case,  a  creditor  would  have  recourse  to  a  certaSn 
fund  or  to  certain  property  for  the  satisfaction  of  the  earlier  items, 
which  he  could  not  reach  for  the  satisfaction  of  the  later  items, 
that  in  such  cases  the  law  will,  for  the  benefit  of  the  creditor,  ap- 
ply the  payments  upon  the  later  items.  In  the  case  of  separate  and 
independent  debts,  such  a  rule  will  be  applied  in  favor  of  creditors 
having  a  controlling  equity  ;  but  we  find  no  well-considered  case  in 
which  such  a  rule  is  applied  to  an  open  current  account,  the  items 
of  which  do  not  form  distinct  debts,  but  are  blended  together  in 
one  account,  so  that  only  the  general  balance  is  considered  duo,  and 
the  payments  have  been  made  and  received  on  general  account. 
In  the  cases  of  Bodenliani  v.  Purchas,  Pemberton  v.  Oakes,  Har- 
rixon  V.  Johnston,  Truscott  v.  King,  Orompfon  v.  Pralf,  Miller  v. 
Miller,  and  Cashing  v.  Wytnan,  cited  supra,  the  creditors  had  secur- 
ity for  the  earlier  items  which  they  had  not  for  the  later  items,  or 
at  least  would  have  had  recourse  to  some  fund  or  property  for  tho 
satisfaction  of  the  earlier  items  which  they  could  not  reach  for  the 
later  items  ;  and  yet  this  fact  was  never  considered  as  a  controlling 
equity  which  would  take  a  case  out  of  the  general  rule. 
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The  case  of  MiUer  y.  MiUer,  supra,  is  not  only  analogous  m 
principle,  but  is  ako  almost  identical  in  facts  with  the  case  ut  bar. 
In  that  case  the  Supreme  Court  of  Maine  held  that  it  could  not  de- 
part from  the  general  rule,  even  to  enable  a  creditor  to  contest  a 
conveyance  alleged  to  be  fraudulent  as  to  creditors,  but  must  apply 
the  payment  in  extinguishment  of  the  oldest  items  instead  of  the 
most  recent.  The  cases  cited  by  plaintiff  from  this  court  do  not 
sustain  his  position.  Sol(mion  v.  Dreschlsr,  4  Miim.  278, 
aimply  holds  that  where  part  of  the  items  are  illegal,  the  payment 
will  be  applied  to  those  that  are  legal.  Lash  v.  Edgertouy  13  Minn. 
210,  simply  adheres  to  the  well-known  rules  that  where  both  prin- 
cipal and  interest  are  due  on  the  same  debt,  the  law  will  apply  the 
payment  first  upon  the  interest.  The  only  case  cited  which  seems 
to  favor  a  contrary  rule  is  that  of  Schuelenberg  t.  Martin,  2  Fed. 
Bep.  747.  In  that  case  the  court  seems  to  base  its  decision  mainly 
upon  that  of  Field  y.  Holland,  6  Cr.  8.  But  an  examination  of 
this  case  will  show  that  it  was  not  a  case  of  one  continuous  account 
constituting  one  debt,  but  of  several  distinct  and  separate  accounts 
or  debts.  Moreover  in  the  case  of  Schuelenberg  v.  Martin,  the  pay- 
ment was  not  a  voluntary  payment  by  the  debtor,  but  a  payment 
by  the  law,  to  wit,  a  dividend  out  of  the  assets  of  an  estate,  by  an 
administrator,  under  directions  of  the  Probate  Court, —  a  distinc- 
tion not  alluded  to  by  the  court  who  decided  the  case.  The  rule  of 
appropriation  of  payments  first  to  the  earlier  items  of  an  account, 
being  founded  upon  the  presumed  intention  of  the  parties,  applies 
with  especial  force  to  voluntary  payments.  A  distinction  has  some- 
times been  made  between  voluntary  payments  and  payments  made 
by  law,  where  the  presumption  of  intention  is  wanting,  and  the  ap- 
propriation is  therefore  purely  judicial.  1  Am.  Lead.  Cas.  283. 
But  whether  this  distinction  is  well  taken  it  is  not  necessary  to  de- 
cide. 

It  is  also  contended  that  the  defendant  Lillie  L.  Bennett,  who  is 
a  stranger  to  these  transactions,  and  claims  merely  under  a  volun- 
tary conveyance,  cannot  be  heard  in  the  matter  of  the  application 
of  payments.  It  is  true  she  has  no  controlling  equity  that  will  en- 
title her  to  interpose  to  have  the  payments  applied  to  her  advantage, 
in  a  manner  different  from  that  which  would  obtain  between  the 
debtor  and  the  creditor.  This  is  all  that  is  meant  by  the  authori- 
ties cited  to  the  effect  that  third  parties,  without  equities,  have  no 
power  of  action  or  dictation  in  the  premises. 
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Oar  conclusion  therefore  is  that  under  the  facts  of  this  case 
the  payments  must  be  applied  in  the  order  of  time  to  the  satisfac- 
tion of  the  older  items  of  the  account  first.  This  would  extinguish 
all  the  items  of  plaintiffs'  account  in  existence  at  the  dates  of  either 
or  both  of  the  conveyances  of  these  premises  to  Lillie  L.  Bennett, 
md  leave  them  in  the  position  simply  of  creditors  whose  claim  ac- 
crued subsequently  to  these  conveyances.  Therefore  they  are  not 
in  position  to  ask  that  a  trust  be  declared  in  their  favor  in  these 
premises.  This  being  decisive  of  the  case,  it  does  not  become  nec- 
eaaary  to  consider  any  of  the  other  questions  discussed  by  counseL 

Judgment  afl^rmed. 

JudgmmU  affirmed. 


BUTLBH  V.  WiNOKA  MiLL  OOM PAWT . 

CB  mmi.  SOS.) 
JfoaCM*  ofitf  MTVOiU — eowiratifor  eampenrngUon, 

Under  a  eontmet  by  a  master  to  pay  a  servant  wbal  the  master  thinks  right 
after  the  serrioee  are  performed,  the  meaeare  fixed  by  the  master  is  pre- 
lomptively  the  measure  of  eompensation,  and  althoagh  considerably  lesH 
than  the  reasonable  valae  of  the  serrioes,  it  is  still  conelosi  ve  in  the  alieenee 
of  proof  of  frand  or  bad  lalih.* 

ACTION  on  contract  The  opinion  states  the  case.  The  plaintiff 
had  judgment  but  appealed. 

Bmry  A  Morey^  for  appellant. 

WxUon  A  Oate,  for  respondent. 

Clark,  J.  It  appears  from  the  findings  of  fact  in  this  case  that 
the  plaintiff  performed  services  for  the  defendant  corporation,  under 
a  contract  whereby  **  it  was  agreed  that  plaintiff  was  to  enter  the 
service  of  the  defendant  in  superintending  the  mason  work  of  a 
mill,  about  to  be  erected  by  it,  and  the  amount  of  the  plaintiff's 
compensation  therefor  was  to  be  left  entirely  to  the  defendant  to 
determine  and  fix,  after  the  services  were  performed,  at  such  price 
snd  amount,  as  under  all  the  circumstances  it  (defendant)  should 

^  See  Jflllar  V.  Oiiddy  (4S  moh.  tno,  as  Am.  Bep.  181. 
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oonsider  right  and  proper."  It  farther  appears  from  the  findings 
''that after  such  servioes  were  completed,  and  before  the  action  was 
brought,  the  defendant  determined  and  fixed  upon  the  sum  of  two 
and  a  half  dollars  per  day  as  the  amount  of  plaintiff's  compensation, 
and  as  the  amount  and  price  thereof,  which  under  the  circum- 
stances it  (defendant)  considered  right  and  proper."  The  further 
fact  is  found  that  the  services  were  reasonably  worth  four  dollars 
per  day.  The  court  below  gave  judgment  for  the  amount  of  the 
compensation  at  the  rate  of  two  and  a  half  dollars  per  day.  The 
plaintiff  claims  that  he  was  entitled  to  a  judgment  at  the  rate  of 
four  dollars  per  day. 

We  think  the  judgment,  as  rendered,  is  correct.  The  contract 
was  dear  and  unambiguous.  The  stipulation  that  the  amount  of 
the  compensation  should  depend  upon  the  judgment  and  decision 
of  the  employer  may  have  been  an  undesirable  one  for  the  plaintiff 
to  consent  to ;  but  he  neyertheless  chose  to  accept  the  employment 
on  those  terms.  The  contract  was  an  entirety,  and  of  obligation 
in  all  its  parts,  and  the  law  cannot,  after  it  has  been  executed, 
relieve  the  plaintiff  from  the  consequences  of  one  of  its  stipulations, 
which  proves  to  be  disadvantageous  to  him.  That  would  in  effect 
be  making  a  new  contract  for  the  parties. 

It  was  the  duty  of  the  defendant  to  determine  and  fix  the 
amount  of  the  compensation  honestly  and  in  good  faith,  and  if  it 
did  so  fix  it,  the  obligation  of  the  contract  was  fulfilled  so  far  as 
that  matter  is  concerned.  It  is  not  alleged  in  the  pleadings  nor 
found  in  the  decision  that  the  defendant  acted  fraudulently  or  in 
bad  faith,  and  fraud  or  bad  faith  is  not  to  be  presumed.  The 
mere  fact  that  the  defendant  fixed  the  compensation  at  an 
amount  considerably  less  than  the  learned  judge  of  the  trial  court 
found,  upon  the  evidence  before  him,  the  services  were  reasonably 
worth,  is  not  of  itself  sufiicient  to  justify  an  inference  of  fraud  or 
bad  faith. 

[Omitting  a  question  of  pleading.] 

JudfftntfU  affinu^tU 
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Fltkk  y.  Messbngbb. 

CB8  MlDD.  SOB.) 
M(Burriaff0 — agencif  of  vi^tfor  AiMbanii. 

A  wife  engaged  a  sMtmBtreaa  to  do  work  lo  lier  hiuiband'A  famllj,  agreeing  on 
the  amoani  of  wages,  bat  not  stating  who  was  to  paj  her,  the  seamstresa 
knowing  that  she  was  married.  While  the  work  was  going  on  the  wife 
told  the  seamstress  that  she  had  propertj  of  her  own  which  she  was  going 
to  eeU,  and  whnn  she  sold  it  she  would  paj  her,  and  she  did  afterward  paj 
her  a  small  sam  on  accoant.  HM,  that  no  action  woold  lie  against  the 
wife. 

ACTION  for  aervioes.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

UettiOan  &  BealSj  for  appellant. 
WiUiams  di  Davidson,  for  respondent. 

Glabk,  J.  By  the  common  law^  a  married  woman  living  with 
her  husband  is  presamed  to  have  anthority  from  him  to  order  such 
tiiiugs  as  are  ordinarily  required  for  family  use.  The  rule  is  laid 
down  by  Lord  Abinqeb^  in  Emmeii  v.  Norton,  8  C.  &  P.  506,  in 
tiiese  words :  **  Where  a  wife  is  living  with  her  husband,  and 
where,  in  the  ordinary  arrangements  of  her  husband's  household, 
8he  give  orders  to  tradesmen  for  the  benefit  of  her  husband  and 
family,  and  these  orders  are  proper  and  not  extravagant,  it  is  pre- 
sumed that  she  has  the  authority  of  her  husband  for  so  doing.  This 
rale  is  founded  on  common  sense,  for  a  wife  would  be  of  litlte  use  to 
her  husband  in  their  domestic  arrangements  if  she  could  not  order 
such  things  as  are  proper  for  the  use  of  a  house,  and  for  her  own 
use,  without  the  interference  of  her  husband.  The  law  therefore 
presumes  that  she  does  this  by  her  husband's  authority." 

There  can  be  no  doubt  (especially  under  the  statutes  of  this 
State,  conferring  upon  a  married  woman  the  power  to  transact 
business,  and  make  contracts  which  shall  bind  her)  that  it  is  perfectly 
competent  for  the  wife  to  bind  herself  personally  to  the  payment 
for  such  orders  ;  but  if  the  party  dealing  with  her  knows  she  is  a 
married  woman,  living  with  her  husband,  and  the  order  is  of  a 
character  to  indicate  that  it  is  intended  for  the  benefit  of  the  family, 
lie  is  boand  to  presume  that  she  is  acting  for  her  husband^  and  not 
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on  her  own  account^  and  cannot  hold  her  personally  liable  unleBS 
she  expressly  agrees  to  become  so.  The  principle  is  laid  down  in 
Powers  v.  Rtissell,  26  Mich.  179,  in  the  following  language  : 
'^  NoWy  if  he  (the  tradesman)  knew  that  she  was  a  married  woman, 
living  with  her  husband,  and  the  goods  were  not  of  a  character  to 
indicate  that  they  were  bought  for  other  than  family  use  in  the 
husband's  family,  and  she  did  not  claim  affirmatively  to  be  pur- 
chasing them  on  her  individual  account,  the  natural  inference 
would  be  that  she  was  purchasing  them  on  her  husband's  account, 
and  for  the  use  of  his  family ;  and  she  could  not  be  made  individ- 
ually liable  without  an  express  agreement  to  become  so,  or  that  the 
goods  should  be  charged,  or  the  credit  given,  to  herself." 

We  do  not  think  the  stortutory  provisions  I'egulating  the  rights 
and  liabilities  of  married  women  have  changed  the  obligation  of 
the  husband  to  support  and  maintain  the  family,  nor  taken  away 
from  the  wife  the  presumption  of  authority,  arising  out  of  the 
marital  relation,  to  act  in  his  behalf  in  supplying  the  ordinary 
wants  of  his  household.  We  have  been  referred  more  especially  to 
Oen.  Stats.  1878,  ch.  69,  §  3,  as  changing  the  oonunon  law  so  as  to 
make  the  wife  individually  liable  for  goods  ordered  by  her  for 
domestic  use,  unless  she  has  express  authority  from  her  husband, 
and  makes  the  purchase  expressly  on  his  account ;  but  we  do  not 
think  its  scope  is  so  broad.  If  it  was  intended  to  make  so  impor- 
tant a  change  in  the  law  and  the  usages  of  society,  it  is  to  be  pre- 
sumed that  the  legislature  would  have  declared  it  in  express  terms, 
and  not  left  it  to  be  brought  about  by  implication  from  other  pro- 
visions, not  directed  to  the  rules  of  evidence  connected  with  the 
marital  relation,  or  the  presumptions  of  the  common  law  arising 
therefrom. 

These  principles  apply  with  equal  force  to  the  employment,  by  the 
wife,  of  servants  for  ordinary  domestic  service  in  and  for  the  benefit 
of  the  husband's  family,  and  dispose  of  this  case.  The  plaintiff's 
case  rested  exclusively  upon  her  own  testimony.  She  testified,  in  suIk 
stance,  that  the  defendant  engaged  her  as  a  seamstress  to  sew  at 
her  residence,  where  she  lived  with  her  husband  and  their  children  ; 
that  she  went  there  in  pursuance  of  such  engagement,  and  sewed  for 
twenty-four  days  upon  clothing  for  the  children ;  that  she  knew,  at 
the  time  of  the  employment,  that  the  defendant  was  a  married 
woman,  living  with  her  husband  and  family  ;  that  the  defendant 
agreed  with,  her  as  to  the  amount  of  her  wages,  but  did  not  mention 
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her  husband,  or  state  who  would  pay  her  ;  that  while  she  was  at 
work  in  the  family,  the  defendant  told  her  she  had  property  of  her 
own,  and  her  husband  had  property,  and  that  she  was  going  to  sell 
fiome  land,  and  when  she  did,  she  would  pay  her ;  and  that  two 
months  after  the  completion  of  the  service  she  paid  her  four  dollars 
on  account  thereof. 

It  does  not  appear  from  the  evidence  that  at  the  time  of  the 
employment  any  express  agreement  was  made  that  the  defendant 
should  be  responsible,  as  principal,  for  the  wages,  or  that  any  thing 
occurred  to  take  the  case  out  of  the  ordinary  presumption  that  the 
employment  was  in  behalf  of  the  husband  ;  nor  does  it  appear  that 
the  husband  disputes  his  liability  on  the  contract.  What  was  said 
with  reference  to  the  ownership  of  separate  property  by  the  defend- 
ant, and  the  payment  of  the  plaintiff  from  the  proceeds  of  the  sale, 
after  the  contract  of  employment  was  made  (which  was  for 
reasons  already  stated  binding  on  the  husband)  and  while  it  was 
being  performed,  was  not,  we  think,  sufficient  to  shift  the  obliga- 
tion of  payment  from  the  husband  to  the  defendant,  or  to  render 
her  liable.  It  is  to  be  regarded,  under  the  circumstances,  as  a 
mere  voluntaiy  promise.  We  also  think  it  is  to  be  assumed,  prima 
faeU  at  least,  in  the  absence  of  any  thing  in  the  pleadings  or  proofs 
to  the  contrary,  on  grounds  of  common  knowledge,  that  the  service 
peiformed  by  the  plaintiff  was  an  ordinary  domestic  service,  such 
as  the  wife  might  reasonably  employ  for  the  benefit  of  the  family. 

It  follows  from  these  views  that  the  motion  to  dismiss,  when  the 
plaintiff  rested,  should  have  been  granted,  and  it  is  therefore  un- 
oeoeBsary  to  consider  alleged  errors  in  the  instructions  to  the  jury. 

Judgment  reversed*  and  new  trial  granted. 


Alubok  v.  Abxstboko. 

0BlClnD.S76.) 
Mariffaffe — morig€tgoraequiiHngtaaitiUe. 

A  aoitgage  being  ocmditioned  for  the  pajment  of  the  taxes  by  the  mortgagor, 
be  eauMt  aeqnire  a  ndid  tax  title  to  the  premiaee  as  againat  the  mortgagee, 
daring  the  life  of  the  mortgage^  although  the  mortgagor  haa  sold  the 
pmniaea  and  theie  is  no  petaonal  covenant  that  he  shall  paj  tazef*. 

V0L.XLI— 86 
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ACTION  to  foreclose  a  mortgsbge.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

A.  O.  Wedge,  for  appellant 

C.  K.  Dauis,  for  respondents. 

MrroHBLL,  J.    The  facts  of  this  case,  so  far  as  here  material, 
are  as  follows  :    On  the  30th  of  September,  1867>  defendant  Arm- 
strong, being  indebted  to  the  plaintiff's  testator  in  the  sum  of  (500, 
execnted  to  him  a  mortgage,  to  secare  payment  thereof,  upon  the 
premises  described  in  the  complaint,  conditioned  ^'  that  if  the  said 
Thomas  H.  Armstrong,  his  heirs,  exe enters  or  administrators,  shall 
well  and  traly  pay,  or  cause  to  be  paid,  to  the  said  party  of  the 
second  part,  his  heirs,  executors  or  assigns,  the  sum  of  $500,  with 
interest    *    *    *    and  also  pay  all  taxes  which  may  be  hereafter 
assessed  on  said  premises,  then  this  deed  to  be  void."    But  if  de- 
fault should  be  made  in  the  payment  of  said  sum  of  money,  or  the 
interest  or  the  taxes,  then  the  mortgagee  was  authorized  to  sell  the 
mortgaged  premises,  etc.     The  mortgage  contained  no  express 
personal  covenants  to  pay  the  debt  secured,  or  the  taxes.     On  the 
22d  of  January,  1870,  defendant  Armstrong  executed  a  contract  of 
sale  of  the  mortgaged  premises  to  defendant  J.  D.  Famham,  under 
which  the  latter  immediately  went  into  possession  and  has  ever 
since  remained  in  possession,  and  by  which  he  agreed  to  pay  all 
taxes  that  might  thereafter  be  assessed  on  the  pi'emises.     On  the 
dd  of  December,  1873,  in  pursuance  and  performance  of  this  con- 
tract, Armstrong  conveyed  the  premises  to  defendant  Philinda  E. 
Famham,  wife  of  J.  D.    Farnham,  the  conveyance  being  made  to 
her  with  the  consent  of  her  husband.  In  the  conveyance  Armstrong 
covenanted  that  said  premises  were  clear,  free,  and  unincumbered 
by  any  act  of  his  except  the  mortgage  above  described,  which  he 
agreed  to  pay.     Armstrong  took  back  from  Farnham  and  wife  a 
mortgage  on  the  premises  for  purchase-money,  which   is  still  un- 
paid and  not  discharged.  All  these  conveyances  were  duly  recorded. 
Famham  and  wife  failed  to  pay  the  taxes  for  the  years  1873   and 
1874,  and  tax  judgments  were  rendered  therefor  against  the  pre- 
mises, and  the  same  were  sold  thereon  at  tax  sales,  in  the  years  1874 
and  1875,  respectively,  at  which  sales  and  each  of  them,  Armstrong 
bid  in  the  premises,  and  obtained  certificates  of  sale,  under  which 
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(ihelaiid  not  having  been  redeemed)  he  obtained  tax  title.     Arm- 
Btrong  subeequently  conveyed  to  defendant  Marston. 

Armstrong  having  failed  to  pay  the  debt  secured  by  the  mort- 
gage, plaintiff  brings  this  action  to  foreclose  the  mortgage,  making 
Marston  a  party,  and  praying  that  the  tax  titles  obtained  by  Arm- 
strong, under  whom  she  claims,  be  adjudged  in  fraud  of  plaintiff's 
rights,  and  that  the  purchase  of  the  premises  at  such  tax  sales  be 
adjudged  to  operate  merely  as  a  payment  of  the  taxes.  Inasmuch 
as  plaintiff's  mortgage  was  of  record,  defendant  Marston  is  charge- 
*ablewith  notice  of  it,  and  of  all  rights  under  it,  and  hence  stands 
in  no  better  position  than  her  grantor,  Armstrong,  would  have  done ; 
hence  the  question  to  be  determined  is  whether  under  this  state  of 
facts  Armstrong  could  acquire  a  tax  title  so  as  to  defeat  the  lien  of 
the  mortgage  which  he  had  previously  given  to  Van  Buren,  plaint* 
iff^s  testator. 

On  behalf  of  defendant,  it  is  insisted,  that  inasmuch  as  the  mort- 
gage contained  no  express  personal  covenants  on  the  jiart  of  Arm- 
strong to  pay  the  taxes,  and  inasmuch  as  he  was  neither  the  owner 
nor  in  possession  of  the  premises  at  the  time  these  taxes  were 
assessed,  therefore  he  was  under  no  obligation  to  pay  them,  and 
hence  he  was  under  no  disability  which  prevented  his  acquiring  a 
tax  title,  even  as  against  his  mortgagee.  The  text-books  frequently 
]ay  down,  without  limitation  or  qualification,  the  general  proposi- 
tion that  a  mortgagor  cannot  acquire  a  tax  title  so  as  to  defeat  the 
title  of  the  mortgagee.  We  are  not  prepared  to  say  that  so  broad 
and  unqualified  a  proposition  is  an  accurate  statement  of  the  law  ; 
neither  are  we  called  on  to  decide  it  in  this  case.  It  is  undoubtedly 
true  that  in  most  of  the  cases  cited  to  sustain  this  proposition  the 
turning  point  was  the  obligation  of  the  party  setting  up  the  tax 
title  to  pay  the  taxes.  The  principle  underlying  all  such  cases  is 
that  a  party  cannot  build  up  a  tax  title  upon  his  own  neglect  of 
duty.  A  person  will  be  precluded  from  making  and  relying  upon 
a  purchase  of  land  for  taxes  whenever  something  exists  in  the  facts 
of  the  case  which  imposes  upon  him  the  duty  to  pay  the  tax,  or 
something  which  renders  it  inequitable,  as  between  himself  and  the 
holder  of  the  existing  title,  that  he  should  make  the  purchase. 
Bhickwood  V.  Van  VIeit,  30  Mich.  118.  From  the  principles 
established  by  the  adjudicated  cases,  we  think  it  follows  that  a 
mortgagor  cannot,  as  against  the  mortgagee,  build  up  a  tax  title 
upon  a  default  in  the  conditions  of  the  mortgage.    A  mortgage 


284  MINNESOTA, 


Allison  ▼.  ArmfltioDg. 


has  been  defined  as  a  conveyance  of  land  as  security  for  the  payment 
of  money  or  the  performance  of  some  other  uct^  and  to  be  void 
upon  such  payment  or  performance.  1  Hill,  on  Real  Prop.  540. 
Nothing  but  performance  .of  the  condition  or  an  express  release  will 
operate  to  discharge  the  lien  of  the  mortgage.  1  Hill,  on  Boal 
IVop.  611.  Nothing  but  payment  of  the  debt  and  taxes  will  dis- 
charge the  mortgage.  This  position  is  grounded  on  the  words  of 
the  condition  of  the  mortgage  itself,  which  are,  if  these  be  paid, 
the  mortgage  shall  be  void.  The  very  terms  of  the  contract  itself 
are  that  it  shall  be  void  only  on  fulfillment  of  the  condition.  1 
Jones  on  Mortgages,  g  69  ;  2  Hill,  on  Mortgages,  476-7 ;  Davis 
y.  Maynardy  9  Mass.  242. 

In  the  case  at  bar  the  condition  of  the  mortgage  is  that  if  the 
mortgagor  shall  pay  the  debt,  *^  and  also  pay  all  taxes  which  may  be 
hereafter  assessed  on  said  premises,  then  this  deed  to  be  void."  It 
is  immaterial  that  this  latter  part  of  the  condition,  in  reference  to 
the  payment  of  taxes,  is  merely  in  aid  of  the  principal  debt  secured 
by  the  mortgage.  So  long  as  that  debt  is  unpaid,  this  latter  part 
of  the  condition  is  as  operative  and  vital  a  part  of  the  terms  of  the 
contract  as  that  making  the  conveyance  conditional  upon  payment 
of  the  mortgage  debt.  1  Jones  on  Mortgages,  g  77.  So  long  as 
the  mortgage  debt  is  unpaid,  the  mortgagor  can  no  more  acquire 
title,  so  as  to  defeat  the  mortgage  lien  founded  upon  his  default  in 
that  part  of  the  condition,  than  upon  a  default  in  any  other  part  of 
it.  Suppose  that  in  the  condition -of  this  mortgage,  in  place  of  this 
proviso  regarding  the  payment  of  taxes,  there  had  been  inserted  the 
following  :  "  And  also  pay  a  certain  prior  mortgage  on  said 
premises,  executed  by  a  former  owner  of  the  premises," — for  the 
payment  of  which  however  defendant  Armstrong  was  not  person- 
ally liable  to  the  holder  thereof ;  and  suppose,  default  having  been 
made  in  the  payment  of  such  prior  mortgage,  it  should  be  fore- 
closed, and  the  premises  sold,  and  at  such  sale  defendant  Armstrong 
had  become  the  purchaser, — would  he  be  permitted  thus  to  acquire 
title  so  as  to  defeat  the  lien  of  his  own  mortgage  ?  We  apprehend 
not.  A  court  would  hold  that  as  against  his  mortgagee  such 
purchase  operated  simply  as  a  payment  of  the  prior  mortgage. 

We  think  the  case  supposed  analogous  to  the  case  under  considera- 
tion. The  condition  in  the  former  case,  in  reference  to  payment  of 
the  prior  mortgage,  like  that  in  the  latter  regarding  the  payment 
of  taxes,  was  merely  in  aid  of  the  security  for  the  debt  secured  by 
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the  mortgage.  Both  referred  to  paramount  lieu8  — one  by  virtue 
of  its  priority  in  time,  the  other  by  virtue  of  the  paramount  rights 
of  the  State.  In  neither  case  would  the  mortgagor  be  permitted  to 
ioqoire  title  so  as  to  defeat  the  lien  of  the  mortgage^  because  to 
allow  him  to  do  so  would  be  to  allow  him  to  build  up  title  upon  a 
default  in  the  conditions  of  his  own  mortgage  ;  or  in  other  words, 
to  allow  him  to  discharge  the  lie  n  of  the  mortgage  without  perform* 
auce  of  its  conditions.  We  think  this  cannot  be  done.  We  are 
therefore  of  opinion^  that  under  the  terms  and  conditions  of  this 
mortgage,  Armstrong  could  not  acquire  a  tax  title  to  the  mortgaged 
premises  as  against  plaintiff's  mortgage,  and  that  his  purchase  of 
the  premises  at  tax  sale  operated,  as  to  plaintiff,  merely  as  a  pay- 
ment of  the  taxes. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded with  instructions  to  enter  judgment  or  decree  in  favor  of 
phintiffj  in  accordance  with  this  opinion. 

Judgment  fwersed. 


AuESBAOH  v.  Lb  Sueur  Mill  Oompakt. 

on  Minn.  291.) 
ChrparaHon — n$(foUabls  paper  irregulaHpistu&d, 

A  pihrato  oorpoiation,  aathoriaed  to  iseue  negotiable  paper,  is  boand  by  its  note  in 
tlMB  baadsof  an  innocent  holder  for  value,  althoagh  in  executing  it  the  oorpo- 
ration  exceeded  the  amonnt  of  indebtedness  which  it  was  authorised  to  incur.* 

ACTION  on  a  promissory  note.      The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Bangs  A  Emery  and  8.  A  0,  Kipp,  for  appellant. 

Warner  A  Severance,  for  respondents. 

DiCKiKSON,  S.  This  action  was  tried  before  the  court,  Macdon- 
ALD,  J.,  without  a  jury,  who  filed  his  decision  awarding  judgment 
in  favor  of  the  plaintiff.  The  defendants  moved  for  a  new  trial, 
tnd  from  the  order  refusing  the  same  appealed  to  this  court.     Nu- 

^See  PrattT.  ShortCTON.T.  «8n,86Aoi.  Rep.  531. 
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merous  exceptions  were  taken  at  the  trial  to  the  rulings  of  the  court 
in  respect  to  the  evidence^  but  none  of  the  questions  thus  raised  are 
important  in  the  determination  of  this  case  ;  for  whether  such  ex- 
'Ceptions  were  well  taken  or  not,  the  decision  must  be  sustained 
upon  facts  found  by  the  court  below  from  evidence  which  was  clearly 
not  subject  to  objection,  and  the  rulings  of  the  court  in  respect  to 
which  exceptions  are  alleged  here  could  not  have  affected  the  re> 
sulfc. 

These  facts  are  as  follows  :  The  defendant  is  a  private  corpora- 
tion, organized  in  1874,  pursuant  to  the  provisions  of  Oen.  Stats. 
1866,  chap.  34,  title  2,  for  the  purpose  of  building  and  operating  a 
steam  flouring-mill.  One  of  the  original  articles  of  incorporation 
provided  that  '^  the  highest  amount  of  indebtedness  or  liability  to 
which  said  corporation  shall  be  subject  shall  not  exceed  $5,000." 
In  1875,  the  corporation  made  to  one  Stewart  its  promissory  note 
for  $9,000,  and  secured  the  payment  of  the  same  by  a  mortgage 
upon  its  mill  property.  On  II th  day  of  May,  1877,  the  mortgage 
was  foreclosed  by  a  sale  made  on  that  day,  and  the  mortgaged  prop- 
-erty  was  purchased  on  such  foreclosure  sale  by  the  mortgagee,  for 
the  amount  of  the  mortgage-debt,  which  then  exceeded  $11,000. 
No  redemption  was  made  from  this  sale.  On  April  6,  1877,  the  de- 
fendant also  executed  to  one  M.  Doran  its  promissory  note  for  $6,- 
000,  payable  on  demand,  a  considerable  part  of  which  remained 
unpaid  on  the  6th  day  of  May,  1 878.  On  the  6th  day  of  May,  1 878, 
the  defendant  made  to  M.  Doran  its  promissory  note,  signed  by  its 
president  and  secretary,  and  with  its  corporate  seal  affixed,  for  the 
sum  of  $3,694.60,  payable  to  M.  Doran  &  Co.,  or  bearer,  on  de- 
mand, with  interest.  On  this  note  this  action  was  brought,  the 
same  having  been,  before  maturity,  transferred  to  the  plaintiff  for 
a  valuable  consideration  and  in  good  faith,  as  is  found  by  the  court 
below.  Doran  was  a  stockholder  and  director  of  the  corporation 
during  all  of  the  period  covered  by  these  transactions.  The  ordi- 
nary financial  business  of  the  defendant  in  buying  grain  and  selling 
foreign  consignments  of  flour  was  largely  done  through  M.  Doran 
&  Co.,  which  was  a  banking  co-partnership,  and  of  which  said  Doran 
was  a  member.  The  consideration  of  the  note  upon  which  the  ac- 
tion was  brought  was  a  balance  in  favor  of  M.  Doran  &  Co.,  found 
due  them  upon  settlement  of  a  current  account  of  such  business. 

Upon  these  facts  arise  the  legal  questions  whether  the  instrument 
raed  upon  is  a  negotiable  instrument ;  and  whether,  if  so,  the  plaint- 
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iffy  as  a  dona-fids  holder  before  maturity,  is  entitled  to  recover  upon 
it,  notwithstanding  the  fact  that  the  corporation,  in  incurring  the 
debt  evidenced  by  it,  exceeded  its  authority  as  to  the  extent  of  the 
indebtedness  it  might  contract.  It  has  already  been  determined  by 
this  court,  in  SuUioan  v.  Murphy y  23  Minn.  6,  that  corporations  or- 
ganized under  the  general  law  above  referred  to,  and  under  which 
this  defendant  was  incorporated,  are,  by  implication  at  least,  au- 
thorized to  incur  debts  in  the  ordinary  transactions  of  their  busi- 
ness, and  that  they  may  evidence  such  debts  by  their  promissory 
notes.  See  also  OhaaJM  Co.  v.  Board  Supervisors  of  Carver  Co., 
6  Minn.  204 ;  1  Dan.  Neg.  Inst.,  §g  381-382.  In  the  case  of 
this  defendant  the  power  to  create  debts  is  also  plainly  to  be  inferred 
from  the  express  limitation  upon  that  power  contained  in  its  arti- 
cles. The  conclusion  is  that  this  defendant  had  power  to  create 
debts,  and  to  give  its  negotiable  promissory  notes  therefor. 

[Omitting  a  statutory  matter.] 

Where  a  private  corporation  has  authority  to  issue  negotiable  se- 
curities, such  instruments,  when  issued,  |K)ssess  the  legal  character 
ordinarily  attaching  to  negotiable  paper,  and  the  holder  in  good 
faith,  before  maturity,  and  for  value,  may  recover,  even  though  in 
the  particular  case  the  power  of  the  corporation  was  irregularly  ex- 
ercised or  was  exceeded ;  or  to  state  the  legal  pro|K)5(ition  in  its 
application  to  this  case,  this  defendant  having  power  to  incui  debts 
to  a  limited  extent  and  to  issue  its  negotiable  notes  therefor,  the 
plaintiff,  as  a  hona-fide  holder  of  the  note  in  suit,  may  recover  upon 
it,  although  in  this  particular  case  the  indebtedness  of  the  corpora- 
tion at  the  time  of  giving  this  note  already  exceeded  the  limits  pre- 
scribed by  its  articles  of  association.  Stoney  v.  American  Life  Ins. 
Co.,  11  Paige,  635 ;  Mechanics  Banh  Association  v.  New  York  £ 
Saugerties  While  Lead  Co,,  35  N.  Y.  505 ;  Mclntire  v.  Preston, 
10  HL  48  ;  Monument  National  Bank  v.  Globe  Works,  101  Mass. 
57 ;  Bissell  v.  Mich.  Southern  £  Northern  Iml  R.  Co.,  22  N.  Y. 
258,  289  ;  City  of  Lexington  v.  Butler,  14  Wall.  282  ;  Moran  v. 
Miami  County,  2  Black,  722  ;  Angell  &  Ames  on  Corp. ,  g  268  ; 
Reld  on  Corp.  303  ;  Green's  Brice's  Ultra  Vires,  273-4,  729.  Al- 
though in  such  a  case  the  corporation  or  its  ofiScers  exceeded  the 
corporate  authority,  and  its  contract  would  be,  hence,  in  a  sense, 
ultra  vires,  yet  other  legal  principles,  besides  those  merely  relating 
to  the  powers  of  the  corporation,  come  in  to  affect  the  result. 

It  18  true,  a  corporation  is  a  being  created  by  the  law>  and  has 
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properly  no  authority  but  such  as  is  conferred  upon  it,  expressly  or 
by  implication,  by  the  law  of  its  creation  ;  yet  it  may  become  legally 
bound  to  observe  and  perform  contracts  which  it  had  not  authority 
to  enter  into.  The  ends  of  justice  may  require,  as  in  this  case,  that 
the  corporation  which  has  exceeded  its  powers  should  be  estopped  by 
its  own  acts  from  pleading,  in  defense  of  its  assumed  obligations, 
that  they  were  ultra  vires.  To  apply  the  principle  of  estoppel  is  not 
to  enlarge  the  powers  of  the  corporation ;  nor  does  it  give  warrant 
to  a  corporation  to  disregard  or  violate  the  restrictions  which  have 
been  expressly  imposed  upon  it,  or  which  exist  in  the  absence  of 
power  conferred.  It  was  said  by  the  court  in  Bradley  v.  Ballard, 
55  111.  413 :  ''This  doctrine  (estoppel)  is  applied  only  for  the  purpose 
of  compelling  corporations  to  be  honest,  in  the  simplest  and  com- 
monest sense  of  honesty,  and  after  whatever  mischief  may  belong  to 
the  performance  of  an  act  ultra  vires  has  been  accomplished."  In 
Railway  Co.  v.  McCarthy ^  90  U.  S.  258,  the  court  say  :  **The  doc- 
trine of  ultra  vires,  when  invoked  for  or  against  a  corporation,  should 
not  be  allowed  to  prevail  where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong."  Whether  the  plea  of  ultra  vires  should  be 
allowed  as  a  defense  to  .assumed  obligations  should  not  be  determined 
without  regard  to  the  character  and  objects  of  the  incorporation,  the 
nature  of  the  powers  conferred  or  withheld,  the  particular  character 
of  the  obligations  assumed  or  contract  entered  into,  the  relations  of 
the  contracting  parties,  and  the  bona  fides  of  him  against  whom  the 
doctrine  of  ultra  vires  is  asserted. 

In  this  case  the  defense  sought  to  be  made  to  the  note  is  that  in 
giving  it  the  article  of  the  defendant's  incorporation,  limiting  the 
amount  of  its  indebtedness,  was  violated.  The  debt  was  incurred  in 
the  ordinary  prosecution  of  the  business  of  the  corporation.  Tlio 
defendant  received  and  appro])riuted  the  money  which  was  the  con- 
sideration of  the  note,  and  having  authority  to  issue  negotiable 
paper,  it  put  forth  the  note  in  question,  negotiable,  calculated  to 
circulate  as,  and  ])erform  the  office  of,  commercial  paper,  and  ex- 
pressing upon  its  face  the  obligation  and  promise  of  the  maker  to 
pay  to  the  bearer,  at  all  events,  the  sum  named.  It  has  come  into 
the  hands  of  a  bo?ia  fide  purchaser,  and  simple  justice,  as  well  as 
plain  principles  of  law,  forbid  that  courts  should  listen  to  the  plea 
that  in  this  particular  case  the  corporation  had  not  authority  to 
issue  its  note.  It  ought  to  be  and  it  is  estopped.  To  so  hold  does 
not  weaken  the  sanction  of  the  law  which  restrains  the  exercise  of 
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corporate  power  within  the  limits  prescribed  by  the  creative  act. 
To  refuse  to  recognize  and  enforce^  when  necessary  to  the  attain- 
ment of  justice  and  prevention  of  wrong,  snch  contracts,  made  in 
Tiolation  of  the  corporate  charter,  is  not  to  afford  a  remedy  for  the 
wrongful  acts  of  the  corporation.  When  in  a  case  like  this,  the 
unauthorized  contract  has  been  executed  by  the  corporation,  and 
it  has  reaped  the  benefits  of  it,  public  policy  does  not  require  the 
courts  to  refuse  to  administer  justice  between  the  parties  in  accord* 
ance  with  the  plain  principles  of  law.  In  such  a  case,  the  remedy 
for  the  Tiolation  by  the  corporation  of  its  charter  power  lies  else* 
where.  We  are  here  seeking  to  administer  justice  as  between 
these  contracting  parties.  If  justice  did  not  invoke  the  applica- 
tion of  other  principles  of  law,  the  defense  of  uUra  vires  might  be 
gnfScient ;  but  the  doctrine  of  estoppel,  as  a  principle  of  law,  is  as 
positive  and  well-recognized  as  is  the  law  that  a  corporation  may 
not  exceed  its  corporate  powers,  and  although  the  defendant  ex- 
ceeded its  authority,  it  should  be  denied  the  right  to  assert  the  fact 
of  its  own  wrong,  when  to  allow  its  plea  would  work  injustice  and 
wrong  to  him  who  has  been  misled  by  its  acts  performed  within  the 
general  scope  of  its  powers. 

What  has  been  said  should  be  regarded  only  as  said  with  reference 
to  this  case,  and  should  not  be  considered  as  stating  a  rule  of  law 
which  should  prevail  generally  in  the  case  of  contracts  not  negoti- 
able. While  the  broader  ground  last  referred  to  was  considered  by 
the  oonrt  below,  and  discussed  by  counsel  m  this  court,  yet  upon 
the  facts  found  by  the  court  such  was  not  this  case,  and  the  ques- 
tion being  an  important  one,  we  ought  not  to  anticipate  its  pre- 
sentation for  adjudication  by  an  opinion  not  called  for  by  the  facts 
in  this  casa  Nor  is  it  important,  as  this  case  stands  before  thi9 
court,  that  the  contract  of  the  corporation  was  with  one  of  its  own 
officers,  for  the  court  has  found  that  the  plaintiff  purchased  the 
note  in  good  faith,  and  without  notice  of  any  defense  thereto. 
The  fact  the  note  was  payable  to  ^^  M.  Doran  or  bearer  ^'  did  not 
necessanly  notify  the  plaintiff  that  Doran  was  an  officer  of  the 
corporation  or  connected  with  it. 

The  exceptions  presented  on  the  record,  except  such  as  have  been 
already  considered,  relate  to  matters  which  could  not  affect  the  re-^ 
suit,  and  we  deem  it  unnecessary  to  pass  upon  them. 

Order  affirmed, 
Vol.  XLI  —  87 
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Oarli  v.  Stillwaieb  Stbebt  Railway  akd  Tbastsfsb  Ook* 

PAisnr. 

CBBlftnn.  9nJ> 

Eminent  domain — ra/Hway  in  tPreei — ripaarian  rigkU, 

A  horse  railway  maj  not  be  laid  in  a  city  street,  solely  as  a  freight  transfer 
track  between  two  steam  railways.  Without  compensation  to  the  adjoining 
land  owners  ;*  and  this  is  so,  although  the  street  is  on  land  made  by  filling 
below  low-water  mark  in  a  navigable  river  or  lake. 

ACTION  to  enjoin  the  operation  of  a  railway  on  an  alley.  Plaint- 
ift  owns  lots  in  Stillwater,  abutting  on  Lake  St.  Croix,  and 
fronting  on  Main  street.  The  lots  are  bisected  by  an  alley  thirty 
feet  wide,  parallel  to  the  lake,  and  the  land  between  the  alley  and 
the  shore  is  used  in  connection  with  navigation,  and  is  valuable 
therefor,  and  the  access  to  it  on  the  land  side  is  the  alley.  The 
defendant,  under  an  ordinance  of  Stillwater,  constructed  a  railroad 
through  the  alley,  without  compensation  to  the  phuntifC.  The 
plaintiff  had  judgment  below. 

McOluer  S  Marsh,  for  appellant. 

'    J.  N.  A  1.  W.  Castle,  for  respondent. 

Clabk,  J.  1.  It  is  the  law  of  this  State  that  the  construction 
and  maintenance  of  an  ordinary  railroad  by  legislative  authority 
upon  a  public  street  is  the  imposition  of  an  additional  servitude 
upon  the  soil,  so  as  to  entitle  the  owner  of  the  servient  estate  to 
compensation.  Schurmeier  v.  St,  Paul  A  Pacific  R.  Co,,  10  Minn. 
82 ;  Winona  A  St.  Peter  R  Co.  v.  Denman,  id.  267 ;  Cray  v. 
First  Division  St.  Paul  A  Pacific  R.  Co.,  13  id.  315;  Harrington 
V.  St.  Paul  A  Sioux  City  R.  Co.,  17  id.  215;  Adams  v.  Hast- 
ings A  Dakota  R.  Co.,  18  id.  260;  Kaiser  v.  St.  Paul,  StiUwaterA 
Taylor's  Falls  R.  Co.,  22  id.  149;  BrisbinsY.  St.  Paul  A  Sioux  CUy 
R.  Co.,  23  id.  114. 

In  order  to  determine  whether  the  case  in  judgment  comes  within 
the  authority  of  these  cases,  it  is  requisite  to  inquire,  to  some  ez- 
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tent,  into  the  groundB  upon  which  they  must  rest.  And  in  the 
first  place,  it  is  obyious  that  inasmuch  as  the  public,  under  the  laws 
of  this  State,  has  only  an  easement  m  the  land  dedicated  or  taken 
for  a  public  street,  the  uses  to  which  it  may  be  put  by  public  au- 
thority must  depend  upon  the  character  of  that  easement.  The 
public  use  cannot  lawfully  go  beyond,  but  must  be  confined  within, 
the  purposes  for  which  the  easement  was  granted  by  or  acquired 
from  the  original  owner  of  the  soil.  When  a  man  dedicates  to  the 
public  land  for  a  highway,  stroot,  or  alley,  he  must  be  supposed  to 
have  in  yiew  the  benefits  which  will  result  to  his  remaining  lands 
from  the  particular  use  to  which  he  dedicates  it.  And  when  land 
is  taken  for  a  street,  the  compensation  therefor  is  adjusted  with 
reference  to  the  benefits  and  injuries  which  the  proprietor  of  the 
remaining  land  will  receive  and  sustain  by  reason  of  the  opening 
of  the  street  And  these  benefits  and  injuries  will  be  estimated 
with  reference  to  the  identical  use  to  which  the  property  taken  is 
appropriated. 

BouTier  defines  a  highway  as  ''  a  passage,  road,  or  street  which 
6Teiy  citizen  has  a  right  to  use;"  a  street  as ''  a  public  thoroughfare 
or  Ughway  in  a  city  or  village."  The  following  definitions  by  the 
courts  may  also  be  adverted  to :  By  the  dedication  '^  the  public 
soqnlre  nothing  beyond  the  mere  right  of  passing  and  repassing 
npon  the  highway,  and  in  all  other  respects  the  rights  of  the  origi- 
nal owner  remain  unimpaired."  Williams  Y.  Central  72.  (7o.,  16 
N.  T.  97.  The  easement  of  a  highway  **  embraces  all  public  travel, 
not  prohibited  by  law,  on  foot,  in  carriages,  omnibuses,  stages, 
deighs,  or  other  vehicles,  as  the  wants  and  habits  of  the  public  de- 
mand." BUioU  V.  Fair  Haven  A  W.  R.  Co,y  32 Conn.  579.  "The 
nght  of  the  public  in  a  highway  consists  in  the  privilege  of  pas- 
sage, and  such  privileges  as  are  annexed  as  incidents  by  usage  or 
CQstom,  as  the  right  to  make  sewers  and  drains,  and  lay  gas  and 
water  pipes."    State  v.  Lauerack,  34  N.  J.  201. 

It  can  hardly  be  questioned  that  the  primary  and  fundamental 
purpose  of  a  public  highway,  street,  or  alley  is  to  accommodate  the 
public  travel;  to  afford  citizens  and  strangers  an  opportunity  to 
pass  and  repass,  on  foot  or  in  vehicles,  with  such  movable  property 
as  they  may  have  occasion  to  transport ;  and  every  man  has  the 
right  to  use  upon  the  road  a  conveyance  of  his  own  at  will,  subject 
to  such  proper  regulations  as  may  be  prescribed  by  authority.  In 
cities  custom  has  sanctioned  the  use  of  the  streets  for  sewers,  and 
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for  water  and  gas  pipes;  and  it  is  probable  that  at  no  distant  day 
pipes  for  the  transmission  of  steam  for  heating  and  mechanical  pur- 
poses will  be  added.  It  is  to  be  obserred  that  sewers  and  pipes  are 
laid  beneath  the  surface  of  the  street,  so  as  to  be  no  impediment, 
alter  they  are  laid,  to  the  public  trayel,  and  no  detriment  to  the 
abutting  owner.  The  latter  has  a  peculiar  interest  in  the  street 
somewhat  different  from  that  of  the  general  public.  He  may  main- 
tain an  action  to  suppress  a  nuisance  in  the  street,  on  the  ground 
of  a  special  injury  to  himself.  It  is  his  right  to  haye  free  access 
from  his  abutting  property  to  the  street,  and  to  have  the  street 
kept  in  a  condition  for  its  primary  and  principal  use,  so  as  to  enable 
the  public  readily  to  gain  access  to  his  residence  or  business ;  and 
the  yalue  of  his  property  depends  largely  upon  the  preseryation  of 
this  right.  The  right  is  howeyer  subordinate  to  the  public  conyen- 
ience,  of  which  the  public  authorities  haying  control  of  the  streets 
are  the  judge.  He  cannot  therefore  recoyer  consequential  damages 
occasioned  by  a  change  of  grade  made  by  the  proper  authority,  un- 
less enabled  so  to  do  by  statute. 

We  do  not  think  this  easement  for  public  trayel  is  to  be  limited 
to  the  particular  modes  of  trayel  in  use  at  the  time  the  easement 
was  acquired,  but  that  it  extends  to  and  includes  all  such  new  and 
improyed  methods  of  trayel,  the  utility  and  general  conyenience  of 
which  may  be  afterward  discoyered  or  deyeloped,  as  are  in  aid  of 
the  identical  use  for  which  the  street  was  acquired.  .  The  regula- 
tion and  control  of  highways,  streets  and  alleys,  and  of  the  use 
thereof,  for  the  purposes  for  which  they  were  created,  is  in  the  leg- 
islature, and  it  is  well  settled  that  this  power  of  control  may  be 
delegated  to  and  reposed  in  the  municipal  corporations  within 
which  the  streets  are  situated;  bat  it  follows,  from  what  has  been 
said,  that  the  legislature  has  no  power,  directly  or  indirectly,  to  im- 
pose a  new  seryitude  upon  the  soil,  or  to  subject  it  to  a  new  burden 
injurious  to  the  owner  of  the  seryient  soil,  without  making  him  the 
just  compensation  required  for  the  taking  of  priyate  property  for 
public  use. 

The  construction  and  operation  of  an  ordinary  railroad  in  a  pub- 
lic street  haying  been  decided  to  be  a  new  use  of  the  street,  and 
therefore  an  additional  burden  upon  the  soil,  with  a  yiew  to  ascer- 
tain whether  the  defendant's  railroad  comes  within  the  reasons  of 
these  adjiidications,  it  is  next  necessary  to  consider  the  character  of 
the  use  to  which  the  defendant  has,  by  the  authority  of  the  city 
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councily  so  far  as  it  had  any  power  in  the  matter^  put  the  alley  in 
question. 

By  reference  to  the  findings  of  the  oourt,  it  appears  that  the  prin- 
cipaly  if  not  the  only  purpose  of  the  track  now  constructed  and  pro- 
posed to  be  maintained  and  operated,  is  for  a  transfer  track  between 
two  lines  of  railroad  running  into  the  city  of  Stillwater.  It  con- 
nects these  lines,  which  terminate  in  different  parts  of  the  city.  It 
is  built  partly  upon  the  alley,  and  partly  upon  property  acquired 
for  the  purpose  from  priyate  owners  by  condemnation  and  purchase. 
It  has  never  been  used,  and  it  is  not  proposed  to  use  it,  to  cany 
passengers.  Its  only  use,  so  far  as  appears,  is  to  transfer  freight 
cars,  of  the  kind  ordinarily  used  on  railroads,  from  the  terminus 
of  one  railroad  to  that  of  another  railroad.  It  is  not  proposed,  as 
the  reaaon  and  object  of  its  existence,  to  receive  freight  at  any 
point  on  the  street  or  alley,  or  to  deliver  freight  at  any  point 
thereon. 

It  is  evident  from  all  the  facts  that  this  road  is  not  located  on 
the  street  because  its  business  is  to  be  derived  from  the  street, 
and  that  its  purposes  would  certainly  be  equally  well  fulfilled  if  it 
was  on  property  of  which  the  defendant  should  have  the  exclusive 
use.  On  the  other  hand,  the  public  travel  on  the,  alley  derives  no 
aid  or  advantage  from  its  location  there,  but  is  and  must  be  morQ 
or  less  impeded  thereby.  The  public  would  be  in  every  respect  as 
well  served  if  the  road  were  on  private  property  remote  from  the 
street  its  whole  distance.  In  a  word,  the  road  is  not  on  the  alley, 
instead  of  other  lands,  because  it  is  of  any  advantage  either  to  the 
defendant  or  to  the  public  that  it  should  be  there,  except  for  eco- 
nomical reasons  to  the  defendant.  The  construction  of  the  track 
on  the  street  cannot  therefore  be  said  to  be  in  aid  of  the 
public  travel  for  which  streets  are  created,  any  more  than  it  would 
be  if  it  was  part  of  a  continuous  line  of  railroad  running  through 
the  city  of  Stillwater.  If  the  use  would  be  a  new  one  in  the  latter 
instance,  it  is  a  new  one  for  the  same  reasons  in  the  present  case, 
and  the  abutting  owner  is  entitled  to  compensation  upon  the  same 
principles.  The  fact  that  the  cars  are  moved  by  animal  power  in- 
stead of  steam  is  not  a  controlling  consideration,  and  the  control 
reserved  by  the  city  council  over  the  manner  of  construction  and 
mode  of  operation  of  the  railroad  is  no  different  from  that  ordi- 
narily exercised  by  municipal  corporations,  or  which  they  have  the 
power  to  exercise  by  legislative  authority  over  ordinary  railroads 
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ooiustracted  through  or  into  cities,  and  across  or  upon  the  public 
streets  thereof. 

We  have  been  referred  to  several  cases  decided  by  courts  of  high 
authority,  in  which  it  was  held  that  the  authorization  of  street  rail- 
ways, such  as  are  ordinarily  used  in  cities,  is  not  the  imposition  of 
an  additional  burden  upon  the  street,  for  which  the  owners  of  the 
servient  estate  are  entitled  to  compensation ;  and  the  weight  of 
authority  is  to  this  effect.  But  it  is  obvious  that  the  purpose  and  use 
of  an  ordinary  street  railway  are  very  different  from  those  of  the 
railroad  under  consideration.  Street  railways  derive  their  business 
jbn>m  the  street ;  are  intended  for  the  convenience  of  the  travel 
thereon;  and  may,  with  much  force  of  reason,  be  said  to  be  in  aid 
of  the  identical  use  for  which  the  street  was  created,  and  not  a  new 
and  independent  use.  It  is  to  be  observed  that  it  is  becoming  com- 
mon for  transfers  of  cars  in  cities,  from  one  line  of  railroad  to 
another,  to  be  made  by  an  independent  transfer  company,  owning  its 
own  tracks;  and  there  is  no  sufficient  basis  of  reason  or  utility  for  a 
discrimination  which  would  deny  compensation  to  the  abutting 
owner  for  the  use  of  his  servient  estate  for  railroad  purposes  by  a 
transfer  company,  and  uphold  his  right  to  compensation  for  a  sub- 
stantially similar  ajid  no  more  detrimental  use  by  railroad  companies, 
operating  lines  into  or  through  the  same  cities.  We  are  of  opinion 
therefore  that  the  use  ta  which  the  defendant  has  put  the  alley  is 
within  the  adjudications  of  this  State,  the  imposition  of  a  new  and 
additional  servitude  upon  it. 

2.  It  appears  that  block  28  in  the  city  of  Stillwater,  as  originally 
platted,  extends  to  the  waters  of  Lake  St.  Croix,  through  which 
flows  the  St.  Croix  river,  a  navigable  stream.  The  lots  in  this  block 
front  on  Main  street  on  the  west,  and  run  back  east  to  the  lake  ;  and 
there  was  laid  down  on  the  plat,  across  the  lots,  an  alley  30  feet 
wide,  called  Stimpson's  alley,  running  north  and  south  through  the 
block,  upon  which  defendant's  railroad  is  constructed.  The  plaintiff 
is  the  owner  of  certain  of  these  lots.  It  further  appears  from  the 
verdict  of  the  jury  upon  certain  questions  submitted,  that  the  alley 
and  all  that  portion  of  the  lots  lying  east  of  it  was  below  low- water 
mark  at  the  time  the  plat  was  made,  though  the  lots  as  platted  are 
entirely  within  the  meander  line  of  the  government  survey. 

This  last  fact  is  however  not  material,  as  it  is  well  settled  that 
in  such  cases  the  stream  and  not  the  meander  line  is  the  boundary. 
That  portion  of  the  lots  intended,  as  appears  from  the  plat,  to  be 
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sabjected  to  the  easement  of  a  public  alley,  and  all  lying  east  of  the 
alley,  is  '^made  land/'  having  been  reclaimed  from  the  waters  by  fill* 
ing  ont  into  the  lake.  When  or  by  whom  this  filling  was  done  does  not 
distinctly  appear  ;  but  inasmuch  as  it  is  found  ''that  Stimpson's 
alley  is  a  public  street  in  the  city  of  Stillwater,  duly  laid  out  and 
established,  and  has  been  in  use  as  such  for  more  than  fifteen  years, 
and  is  under  the  care,  custody,  and  control  of  the  city  council/'  it 
foUows  that  a  portion,  at  least,  of  the  filling  was  done  at  least  fifteen 
years  ago ;  and  as  it  is  not  claimed  on  the  part  of  the  defendant 
that  the  State  ever  undertook  to  assert  any  dominion  over  this  made 
land,  except  as  to  the  easement  of  the  alley,  through  the  power 
delegated  by  the  city  charter,  I  think  it  must  be  assumed  that  such 
filling  was  done  by  the  owners  of  the  lots  for  their  own  use.  It  is 
not  found  whether  the  filling  was  done  in  shallow  or  deep  water ; 
but  inasmuch  as  it  is  found  ''that  the  portion  of  said  lot  east  of  said 
alley  claimed  by  the  plaintiff  fronts  upon  Lake  St.  Oroix,  *  *  * 
anl  is  of  yalue  as  a  landing  for  boats  and  business  purposes,''  it  is  to 
be  assumed  that  the  filling  out  into  the  lake  was  for  the  purpose  of 
reaching  navigable  water,  so  as  to  make  the  shore  available  for  the 
uses  connected  with  the  navigation  of  the  river. 

It  is  claimed  that  the  plaintiff's  title  did  not  extend  to  lands  oov- 
.«red  by  the  waters  of  the  lake,  but  stopped  at  the  line  of  low  water , 
and  such  is  the  law.  But  it  is  well  settled  that  the  owner  of  land 
bounded  by  a  navigable  stream  has  certain  riparian  rights  which 
spring  from  the  ownership  of  the  bank,  and  are  not  dependent  upon 
a  strict  legal  title  in  him  to  the  soil  covered  by  the  water.  These 
rights  were  clearly  defined  by  Mr.  Justice  Cornell  in  BrUbine  v.  SL 
Paul  it  Sioux  City  R.  Co.,  23  Minn.  114,  as  foUow  :  "The  right 
to  enjoy  free  communication  between  his  abutting  premises  and  the 
navigable  channel  of  the  river ;  to  build  and  maintain,  for  his  own 
and  the  public  use,  suitable  landing-places,  wharves  and  piers  on  and 
in  front  of  his  land  and  to  extend  the  same  therefrom  into  the  river 
to  the  point  of  navigabib'ty,  even  though  beyond  low-water  mark ; 
and  to  this  extent  exclusively  to  occupy,  for  such  and  like  purposes, 
the  bed  of  the  stream,  subordinate  and  subject  only  to  the  navigable 
rights  of  the  public,  and  such  needful  rules  and  regulations  for  their 
protection  as  may  be  prescribed  by  competent  legislative  authority.'* 
In  addition  to  the  authority  cited  in  the  opinion  in  this  case,  the 
doctrine  has  the  authority  of  a  recent  English  case  in  the  House  of 
Lords,  and  we  are  satisfied  that  it  rests  upon  solid  grounds  of  justice 


296  MINNESOTA, 


State  ▼.  Graar. 


and  utility*  Lyon  y.  Fishmonger 9'  Cofnpany,  L.  B.,  1  App.  Gas.  662. 
It  does  not  appear  that  the  use  made  of  the  shore  in  this  case  has 
caused  the  least  impediment  to  the  free  and  unobstructed  navigation 
of  the  river,  or  has  been  prejudicial  in  any  way  to  the  public  inter- 
ests. These  riparian  rights  are  property,  and  cannot  lawfully  be 
taken  for  public  use  without  compensation.  Brisbine  v  8L  P.  S 
&  0.  R.  Oo.,  supra ;  TaUs  v.  Milmaukse,  10  Wall.  497.  We  think 
the  acts  done  by  the  defendant  are  an  invasion  of  the  riparian  rights 
of  the  plaintiff. 

The  decision  of  the  court  below  having  been  in  accordance  with 
the  conclusions  reached  by  us,  it  follows  that  the  judgment  appealed 
from  must  be  affirmed. 

Judgment  affirmed. 


State  v.  Obbab. 

CnMlnn.  tfS.) 
(kiminal  eoidence — caitfession  und&r  intcoBieaSUm. 
A  ocmfessiiiii  made  hy  one  intozioated  at  the  time  \a  not  inoompetent  for  that 


r\  ONYIOTION  of  assault.    The  opinion  states  the  case. 

A.  N.  Merriehy  for  appellant. 

William  J,  ffahn,  attorney-general,  for  the  State. 

DiOKiNSOsr,  J.  The  defendant  was  indicted  for  an  assault,  being 
armed  with  a  dangerous  weapon,  with  intent  to  do  great  bodily 
harm.  Upon  trial  he  was  convicted  of  this  offense.  Upon  bill  of 
exceptions,  motion  was  made  for  a  new  trial,  and  from  an  order 
overruling  the  same  this  appeal  was  taken. 

Upon  the  trial,  the  State  called  a  witness  by  whose  testimony  it 
was  proposed  to  prove  statements  of  the  defendant  in  the  nature  of 
a  confession.  Objection  was  made  to  this,  upon  the  ground,  that 
as  was  claimed,  the  defendant  was  so  intoxicated  at  the  time  of  the 
alleged  confession  that  he  did  not  know  what  he  was  saying,  and 
defendant's  counsel  claimed  the  right  to  examine  the  witness  upon 
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this  point  before  his  eyidence  of  the  confessioii  shonld  be  received, 
and  offered  also  to  call  other  witnesses  to  the  same  fact  at  the  same 
stage  of  the  trial.  This  was  refused  by  the  court,  and  exception 
was  taken.  The  court  was  right.  Intoxication  of  the  accused  at 
the  time  when  he  may  have  made  a  confession  would  have  affected 
the  weight  of  the  confession  as  evidence  against  himself,  but  would 
not  go  to  exclude  the  confession  from  being  put  in  evidence.  Com. 
V.  Hoto$y  9  Gray,  110 ;  Whart.  Or.  Ev.  675-6.  That  degree  of  in- 
toxication which  leaves  one  capable  of  making  a  narration  of  past 
events,  or  stating  his  own  participation  in  a  crime,  is  not  sufficient 
to  exclude  the  inculpatory  statement  from  the  consideration  of  the 
Jury. 

[But  on  another  point] 

Order  reversed,  and  a  new  trial  ordeied. 
Vol.  XLI  —88 
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Muter  mid  eermni  —  dangvrcm  macMnerif  —  JWtow  mrmtii* 

Asliiozpaileiioed  boy  of  aeventoen,  employed  to  work  on  Tisibly  dangeionv 
nuebinery,  Ib  entitled  to  warning  of  tbe  danger  from  bis  employer. 

The  foreman  and  general  superintendent  of  a  machine  ebop  bired  a  boy  and 
told  bim  to  do  wbatever  K.,  anotber  employee,  directed  bim.  K.  being  in 
ebaige  of  dangerooe  macbinery,  told  the  boy  to  do  a  certain  act  in  regard  to 
itwberebybe  was  injared.  HM,  tbat  K.  and  tbe  boy  were  not  fellow* 
eerrants  as  to  tbat  act,  and  tbe  boy  ooald  recover  against  tbe  principal.* 

ACTION  of  damages  for  personal  injury  by  Diligence.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Martin  S  Lackland,  for  appellant. 
Fisher  S  RofoeU,  for  respondent. 

Hbkbt,  J.    We  have  adopted  the  statement  of  this  case  made 
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by  the  Ooart  of  Appeala,    having  from  an  examination  of  the 
leooid,  found  it  sabetantially  correct. 

This  is  an  action  for  damages  for  injuries  done  to  plaintiff  whilst 
in  the  employ  of  defendants,  a  corporation  carrying  on  a  foundry 
in  St  Louis.  At  the  close  of  plaintiffs  case,  defendants  offered 
an  instruction  in  the  nature  of  a  demurrer  to  the  evidence,  which 
was  granted.    Plaintiff  then  took  a  nonsuit,  and  the  court  having 
overmled  amotion  to  set  it  aside,  pliuntiff  appeals.    There  was  evi^ 
dence  tending  to  show  the  following  facts  :    Plaintiff,  a  boy  seven* 
teen  years  of  age,  at  the  request  of  his  father,  was  hired  by  the ; 
defendant.     At  the  time  he  was  thus  hired,  he  had  no  experience 
in  foundry  business,  or  with  machinery,  and  of  this  fact,  Fisher, 
the  foreman  and  general  superintendent  of  defendant's  foundry, 
who  hired  him,  was  informed  at  the  time.     During  the  first  two 
months  of  his  service  with  defendant,   plaintiff  was  employed  in 
running  errands  and  in  sweeping  out.     During  the  last  month  he 
was  employed  in  the  machine-shop  and  in  the  yard,  where  a  turn- 
table was  being  constructed,  under  the  charge  of  one  King,  a  fellow* 
servant  of  the  plaintiff.     The  foreman  of  the  defendant,  who  had 
hired  plaintiff,  told  him  to  go  with  King  and  do  whatever  he  told 
him,  and  plaintiff  did  so.  Plaintiff's  father,  who  was  also  employed 
in  the  foundry,  remarked  the  boy  one  day  working  under  King's 
diieotions  at  a  lathe,  and  told  King  that  that  was  dangerous  work 
for  the  boy,  as  he  was  "  green."    To  this  King  replied,  that  the 
boy  was  better  and  sharper  than  some  of  the  men ;  and  no  more 
was  said  at  the  time.     The  boy  himself  told  King  that  he  did  not 
like  bmng  employed  to  help  him,  and  that  King  had  better  get  some 
one  to  take  his  place  ;  but  King  persuaded  him  to  remain  at  the 
turntable.     The  turntable  was  inside  of  the  foundry.     It  was  over 
thirty  feet  in  diameter.    Running  east  from  this  table,  a  little  south 
from  the  center  of  it,  was  a  shaft  about  twelve  feet  long  and  six 
inches  in  diameter.     This  shaft  was  covered,  except  for  the  space  of 
three  or  three  and  a  half  feet  nearest  the  turntable.  The  lower  part  of 
the  shaft  was  about  ten  inches  above  the  floor,  and  could  be  stepped 
over,  at  the    place  where  it  was  not  protected,   and  the  men 
employed  in  the  foundry  were  in  the  habit  of  stepping  over  it  when 
going  to  and  fro.     At  the  end  nearest  the  turntable,  the  shaft  had 
a  collar  about  an  inch  and  a  half  thick,  and  from  this  collar  pro* 
jected  a  set-screw  about  two  inches  high.    The  plaintiff  said  in  his 
direct  examination :     **  The  collar  was  a  close  fit.     I  don't  exactly 
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know  how  large  the  set-screw  was.  The  shaft  was  between  eight 
and  ten  inches  high.  I  could  step  oyer  it  easily  enough.  The  shaft 
revolyed  rapidly.  The  set-screw  could  not  be  seen  when  the  shaft 
was  reyolying.  I  did  not  see  the  set-screw  before  I  was  injured/' 
and  further  on  he  said  :  ^'  I  had  neyer  taken  particular  notice  of 
that  set-screw  before  I  was  injured."  At  the  date  of  the  accident, 
plaintiff  had  been  working  about  three  weeks  at  the  turntable,  with 
King.  King  directed  him  to  stop  the  engine.  This  was  done  by 
pulling  a  string,  to  shut  off  the  steam.  The  engine  was  at  the  other 
side  of  the  turntable.  It  could  be  reached  in  two  ways.  The 
shorter  way  was  to  cross  the  reyolying  shaft.  King  told  the  boy  to 
hurry,  and  he  took  the  shorter  way.  In  stepping  oyer  the  shaft 
the  leg  of  his  trousers  was  caught  by  the  set-screw.  His  leg  was 
drawn  under  the  shaft,  and  so  badly  broken  as  to  render  immediate 
■amputation  necessary  to  saye  his  life. 

The  question  presented  for  determination  is  not  free  from 
-difSculty.  The  principles  of  law  on  the  subject  of  the  liability  of 
the  master  to  the  senrant  for  injuries  receiyed  by  the  latter  in  the 
Bcryice  of  the  former,  are  reasonably  well  settled,  and  the  only 
difficulty  lies  in  their  application  to  the  facts  of  a  giyen  case.  One 
who  enters  the  seryice  of  another  takes  upon  himself  the  ordinary 
risks  of  the  employment.  Smiih  y.  iX.  Louis,  Kansas  Oily  di  Nwrtk- 
^n  Ry  Oo.y  69  Mo.  39  ;  a.  o.,  33  Am.  Bep.  484  ;  Portm'  y.  Hannibal 
d  8i.  Joseph  R.  R.  Co.,  71  Mo.  66  ;  s.  o.,  36  Am.  Bep.  454 ;  Coombs 
y.  Now  Bsdford  C.  (7o.,  102  Mass.  572 ;  s.  c,  3  Am.  Bep.  506.  On 
the  other  hand,  if  there  are  concealed  dangers  known  to  the  em- 
ployer, and  unknown  to  the  employee,  it  is  the  duty  of  the 
employer  to  notify  the  seryant  of  their  existence.  Id.  We  think 
the  doctrine  equally  well  settled  by  the  authorities,  that  although 
the  machinery,  or  that  part  of  it  complained  of  as  especially 
dangerous,  is  yisible,  yet  if  by  reason  of  the  youth  and  inexperience 
of  the  seryant  he  is  not  aware  of  the  danger  to  which  he  is  exposed 
in  operating  it,  or  approaching  near  to  it,  it  is  the  duty  of  the 
master  to  apprise  him  of  the  danger,  if  known  to  him.  See  cases 
aboye  cited,  and  also  Grizzle  y.  Frosi,  3  Fost.  &  Finl.  622  ;  Clarke 
V.  Holmes^  7  H.  &  N.  937.  It  is  not  a  conclusion  of  law  from  the 
fact  that  plaintiff  was  aware  of  the  existence  of  the  set-screw,  and 
was  seyenteen  years  old,  and  spnghtly  for  one  of  his  years,  that  he 
was  aware  of  the  risk  and  danger  of  passing  oyer  the  shaft  while  it 
was  in  motion. 
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In  OrixzU  v.  Frosty  suprOf  a  girl  sixteen  years  of  age  was  employed 
in  a  dangeroos  seryioe,  and  was  injured  by  having  her  hand  caught 
between  two  reyolving  rollers  of  the  machinery.  Gogkbubn,  0. 
J.,  observed  that  :  "If  the  owners  of  dangerous  machinery,  by 
their  foreman,  employ  a  young  person  about  it,  quite  inexperienced 
in  its  use,  either  without  proper  directions  as  to  its  use,  oi  witlx 
directions  which  are  improper,  and  which  are  likely  to  lead  to  danger, 
of  which  the  young  person  is  not  aware,  as  it  is  their  duty  to  take 
unusual  care  to  avert  such  danger,  they  are  responsible  for  any 
injuries  which  may  ensue  from  the  use  of  such  machinery."  In  that 
case  the  revolving  rollers,  and  the  manner  m  which  they  worked, 
were  visible.  The  plaintiff  was  sixteen  years  of  age,  but  it  was  not 
inferred  as  a  matter  of  law,  because  she  was  of  that  age  and  knew 
of  the  existence  ot  the  revolving  rollers,  that  she  was  also  aware 
of  the  risk  and  danger  to  which  they  exposed  her.  As  was  observed 
by  the  same  learned  chief  justice  in  Clarke  v.  Holmes,  supra :  "  A 
servant  knowing  the  fact  may  be  utterly  ignorant  of  the  risks."  The 
case  of  Hayden  v.  Smithmlle  Manufacturimg  Co.,  29  Conn.  558, 
cited  by  respondent,  is  not  in  conflict  with  but  sustains  these  views. 

Coombs  V.  New  Bedford  Ctfrdage  Co.,  supra,  is  directly  in  point. 
It  was  there  held  that  the  defendant  had  the  legal  right  to  run  its 
machinery  without  fencing  or  boxing,  unless  by  so  doing  it  exposed 
persons  in  its  employment,  or  others  who  came  upon  its  premises  by 
procurement  or  invitation,  to  danger  of  which  it  gave  no  notice  ; 
but  if  the  danger  was  apparent,  and  the  plaintiff  had  reasonable 
notice  of  the  peril  to  which  he  was  exposed,  and  understanding  it, 
chose  to  undertake  the  employment  which  exposed  him,  he  could 
not  recover.  On  the  other  hand,  if  defendant  knew,  or  had  reason 
to  know,  the  peril  to  which  he  would  be  exposed,  and  did  not  give 
him  any  sufScient  or  reasonable  notice  of  it,  and  if  he,  without  any 
negligence  on  his  part  from  inexperience,  or  reliance  upon  the 
directions  given  him,  failed  to  perceive  or  appreciate  the  risk,  and 
was  injured  in  consequence,  the  defendant  would  be  responsible.  In 
that  case,  a  boy  fourteen  years  of  age,  in  the  employment  of  the 
defendant  had  his  hand  caught  in  the  gearing  of  a  machine,  and 
injured.  The  gearing  was  unguarded,  but  was  in  plain  view.  The 
case  was  retried  and  again  came  before  the  Supreme  Court  of 
Massachusetts,  and  the  doctrine  announced  by  the  court  on  the 
former  occasion  was  reaffirmed  in  an  able  opinion  delivered  by 
Orat,   J.,  102  Mass.  595.     We  think  that  the  true  rule  m  cases 
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like  this,  wa8  there  announced,  and  that  it  is  not  an  inference  of 
law  because  plaintiff  was  seyenteen  years  of  age  and  sprightly,  and 
the  set-screw  was  in  plain  view  and  had  been  seen  by  him,  that 
he  was  aware  of  the  danger  to  which  he  was  exposed  in  stepping 
over  the  shaft  while  it  was  in  motion  ;  but  that  these  questions, 
under  proper  instructions,  should  haye  been  submitted  to  the  jury. 

Nor  do  we  think  that  in  this  instance  King,  who  gave  the  plaint- 
iff the  order  to  stop  the  engine,  was  plaintiff's  fellow-servant. 
While  it  appears  that  Fisher  was  foreman  of  the  establishment, 
King  had  charge  of  the  construction  of  the  turntable,  and  Fisher 
directed  plaintiff  to  go  with  King  and  do  whatever  he  directed*  In 
McChwan  v.  R,  R.  Co.,  61  Mq.  528  :  '^  There  was  no  proof  that 
the  conductor  had  the  superintendence  or  control  over  the  men,  or 
the  work,  or  power  to  provide  or  replace  machinery.*'  Here  King 
was  foreman  of  the  hands  constructing  the  turntable.  They  were 
under  him,  and  the  plaintiff  was  expressly  ordered  by  Fisher  to  do 
whatever  King  told  him.  A  foreman  of  an  entire  establishment 
as  extensive  as  defendant's  cannot  be  everywhere  present  to  direct 
the  employees  in  their  work,  but  must  of  necessity  give  orders 
through  others,  as  in  this  instance.  In  Marshall  v.  Schrieker,  63 
Mo.  309,  relied  upon  by  appellant,  it  was  held  that :  ''The  em- 
ployer cannot  be  charged  with  negligence  of  one  who  was  merely  a 
foreman  over  the  plaintiff,  not  engaged  in  a  distinct  department  of 
the  general  service  but  in  the  same  work  with  plaintiff,  and  not 
charged  with  any  executive  duties  or  control  over  plaintiff,  which 
would  constitute  him  the  agent  of  the  employer."  Aside  from  the 
fact  that  King  was  foreman,  here  is  the  additional  fact  that  Fisher 
directed  plaintiff  to  do  whatever  King  might  order  him  to  do,  and 
he  was  in  fact  obeying  Fisher  in  executing  King's  order.  If  it  was 
negligence  or  recklessness  to  direct  plaintiff  to  perform  the  work  in 
the  prosecution  of  which  he  received  the  injury,  it  was  a  direct 
consequence  of  an  order  given  by  Fisher,  who  was  defendant*! 

alter  ego.** 

[Omitting  a  question  of  pleading.] 

Judgm§mi  affinmed^ 


4i 


OCTOBEE  TEEM,  1881.  303 


Rodiflehild  ▼.  American  Central  InBuranoe  Company. 

BoTHSOHiLD  y.  Amebican  Gehtral  Insubakcb  Oompavt* 

(74  Mo.  4L) 
Imuranee — canceUaUon — agencff. 

A  pollqr  of  insuanoe  ihay  not  be  cancelled  except  by  atipalatkm  In  tlM  poltaf 
or  extraneona  agreement,  and  an  agent  to  procare  inaurance  ban  no  impBeA 
power  to  make  auch  agreement. 

ACTION  on  a  fire  insurance  policy.   The  opinion  states  theoase. 
The  defendant  had  judgment  below. 

James  0.  Broadhead,  for  plaintiff  in  error. 
MadiU  A  Bdlston,  for  defendant  in  error. 

NoBTONy  J.  Flaintifl  instituted  this  suit  in  the  Oircuit  Oourt  of 
St  Louis  county  to  recover  $2,500  on  a  policy  of  insurance  issued 
by  defendant  insuring  his  stock  of  goods  for  that  amount.  On  a 
trial  of  the  cause,  it  was  submitted  to  the  court,  and  after  hearing 
the  evidence,  the  court  sustained  a  demurrer  to  it  and  rendered 
judgment  for  defendant,  from  which  plaintiff  appealed  to  the  St. 
Louis  Court  of  Appeals,  which  aflSrmed  the  judgment,  and  the  case 
is  before  us  on  writ  of  error.  The  opinion  of  the  Court  of  Appeals 
delivered  by  Lewis,  P.  J.,  contains  an  accurate  statement  of  the 
evidence  as  well  as  of  the  law  applicable  to  the  facts,  and  after  full 
consideration  of  the  record  we  affirm  the  judgment  on  the  ground 
therein  stated,  making  no  addition  thereto  except  to  cite  in  support 
of  it  the  following  authorities  :  Hathorn  v.  Oermania  Ins.  Co.y 
55  Barb.  28 ;  White  v.  Madison,  26  N.  T.  117  ;  AUianee  Ins.  Oo., 
V.  8wifl,  10  Cush.  433  ;  Fabyan  v.  Union  M.  F.  Ins.  Oo.,  33  N. 
H.  203  ;  Story's  Agency,  §  246, 

The  opinion  is  as  follows  :  ''  The  answer  set  up  several  defenses, 
of  which  only  one  need  be  here  considered.  The  policy  contained 
the  following  condition,  viz.  :  'If  the  assured  shall  have  or  here- 
after make  any  other  insurance  on  the  property  hereby  insured,  or 
any  part  thereof,  without  the  consent  of  this  company  written 
hereon,  this  policy  shall  be  void.'  It  appeared  from  the  testimony 
that  H.  M.  Blossom,  an  insurance  broker  in  St.  Louis,  undertook 
for  the  plaintiff  insurance  in  various  companies,  to  the  aggregate 
•mount  of  $15,000.     He  prepared  an  application  containing  a 
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diagram  of  the  plaintilf  s  premises,  on  which  he  wrote  the  name  of 
each  company,  as  its  consent  was  obtained,  with  the  sum  for  which 
it  was  to  insure.  The  hst  when  completed,  stood  thus  :  Citizens, 
$2,500  ;  American  Central,  $2,500 ;  The  Boatman's,  $2,500  ;  The 
Commercial,  $2,500;  The  Amazon  (a  Cincinnati  company),  $3,000; 
The  St.  Louis,  $2,000.  Blossom  then  obtained  all  these  policies 
accordingly,  and  delivered  them  to  the  plaintiff.  On  the  applica- 
tion, and  on  the  policy  issued  by  the  defendant,  there  were  memo- 
randa showing  that  the  total  of  insurance  was  to  be  $15,000.  Some- 
time afterward,  while  the  plaintiff  was  in  Louisiana,  the  agent  of  the 
Amazon  company  gave  to  Blossom  a  written  notice  that  its  policy  was 
cancelled,  and  requested  the  return  thereof.  Blossom  thereupon 
proceeded  to  get  other  insurance,  and  had  obtained  a  policy  of 
$1,500  in  the  Pennsylvania  Insurance  Company,  when  the  insured 
property  was  destroyed  by  fire. 

Upon  this  state  of  facts,  the  plaintiff  insists  that  there  was  no 
violation  of  the  condition  in  the  policy.  He  holds  that  nothing 
more  was  required  than  that  the  total  insurance  should  never  exceed 
$15,000,  and  that  by  the  substitution  of  the  Pennsylvania  policy 
for  that  of  the  Amazon,  the  amount  was  in  fact  reduced  to  $13,500, 
at  the  time  of  the  loss.  To  this  the  defendant  makes  two  answers: 
First,  that  by  a  true  interpretation  of  the  condition  above  quoted 
the  plaintiff  was  limited,  not  merely  to  the  total  of  insurance 
mentioned,  but  also  to  the  particular  companies  set  down  in  Blos- 
som's Ust  on  the  application,  which  was  made  part  of  the  policy. 
The  Pennsylvania  policy  was  therefore  ''other  insurance,"  within 
the  meaning  of  the  condition  ;  and  defendant's  consent  thereto  not 
having  been  written  on  its  policy,  the  same  was  made  void.  Sec- 
ond, that  at  the  time  of  the  loss  the  total  of  insurance  was 
$16,500,  and  this  fact  avoided  the  policy. 

Upon  the  first  of  these  two  propositions,  we  are  favored  with  a 
very  able  argument  on  either  side.  We  do  not  propose  however 
to  announce  any  conclusion  of  our  own  upon  it,  since  the  second 
contains  a  simpler  solution  of  the  whole  controversy.  A  policy  is 
a  contract  between  the  insurer  and  the  insured.  Nothing  in  its 
nature  implies  that  one  party  may  at  any  time  declare  it  ended. 
If  by  express  stipulation  the  insurer  may  cancel  it  at  pleasure, 
that  fact  must  be  distinctly  shown ;  it  can  never  be  presumed. 
Unless,  in  the  present  case,  it  satisfactorily  appeared  that  the 
Amazon  policy,  by  virtue  of  a  power  reserved  to  the  company,  or 
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by  agreement  of  the  parties,  was  duly  cancelled  before  the  happen- 
ing of  the  loss,  it  cannot  be  questioned  that  the  plaintiff  failed  to 
make  out  a  case,  and  that  the  demurrer  to  the  evidence  was  prop- 
erly sustained.  That  the  policy-holder  could  not  recover,  if  the 
total  of  his  insurance  exceeded  the  stipulated  limit,  is  too  well 
settled  to  admit  of  discussion.  The  Amazon  policy  was  not 
offered  in  evidence,  and  nothing  in  the  record  intimates  that  a 
power  of  cancellation  was  reserved  therein. 

Was  it  cancelled  by  consent  of  the  parties  ?  The  pleadings  show 
that  the  plaintiff  himself  never  consented ;  for  he  knew  nothing 
about  the  alleged  cancellation  until  after  the  loss. 

The  only  claim  of  consent  on  his  part,  in  any  shape,  must  be 
through  the  action  of  Blossom,  as  his  supposed  agent.  B^t  no 
authority  is  shown  in  Blossom  to  give  any  such  consent  for  the 
plaintiff.  His  agency  to  procure  the  insurance  implied  no  authority 
to  destroy  it  when  procured,  and  vested  in  his  principaL  When  he 
delivered  the  policies  to  the  plaintiff,  there  was  an  end  of  his  agency. 
There  was  therefore  a  total  failure  of  proof  that  the  Amazon  policy 
was  not  a  valid  and  subsisting  contract  of  insurance,  when  the 
additional  Pennsylvania  policy  of  $1,500  was  obtained,  and  when  the 
insured  property  was  destroyed.  No  question  can  be  raised  about 
the  plaintiff's  responsibility  for  the  act  of  Blossom  in  procuring  the 
additional  policy,  since  the  pleadings  show  that  he  ratified  the  act 
and  acoepted  the  policy.'' 

Judffmeni  afflrmed. 

All  ooncur  in  the  affirmance  of  the  judgment. 


TBioe  T.  8X1  Louis,  Eakbas  Oitt  akd  Nobthbbjt  Bailwat 

OOMPAKT. 

•  (74  Mo.  147.) 

Damag$$ — msaiwre — tnenkd  wffwing — rmmoiUiMm, 

A  paMenger  on  a  railway,  negligently  cairled  beyond  her  destination,  bat  ra^ 
celving  no  personal  injury  or  insalt,  may  not  recover  for  anxiety,  effects  on 
Iwr  health,  nor  danger  in  consequence  of  the  train  stopping  an  insnfljelsiit 
lima  loanable  her  to  get  oif.* 

^8ee  Akmou  y.  OMea0O  6to.,  Bv.  Oow  ante,  4L 
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ACTION  of  damages  for  negligently  carrying  plaintiff  beyond  her 
destination.    The  opinion  states  the  facts.    The  plaintiff  had 
judgment  below. 

Wens  B.  BlodgeU,  for  appellant 

James  M.  Blaek,  Joseph  E.  Blaek,  and  Jamss  L.  Fbrris,  for  re- 
spondent. 

HouoH,  J.  In  Angust,  1876,  the  plaintiff  was  at  Norbome,  in 
Carroll  conniy,  with  her  two  children,  one  being  four  and  the  other 
be' ..- >eii  one  and  two  years  of  age ;  and  desiring  to  go  to  Hardin, 
in  Hay  county,  she  purchased  a  ticket  entitling  her  to  be  carried 
from  Norbome  to  Hardin  on  one  of  defendant's  passenger  trains. 
The  train  she  took  was  the  defendant's  west-bound  day  train  be- 
tween St.  Louis  and  Kansas  City,  which  usually  arrived  at  Hardin 
in  the  eyening,  between  sundown  and  dark. 

The  material  allegations  of  the  petition  are  substantially  as  fol- 
lows  :  '^  That  she  delivered  her  ticket  to  the  conductor  of  the  train, 
who  was  the  agent  of,  and  in  the  employ  of  defendant ;  that  said 
conductor  had  full  knowledge  that  she  was  to  get  off  at  Hardin  ; 
that  it  was  the  duty  of  said  conductor  to  stop  said  train  at  Hardin 
a  suflBcient  length  of  time  to  permit  the  plaintiff  to  get  off  at  said 
station,  but  that  instead  of  stopping  said  train  a  reasonable  length 
of  time  for  plaintiff  to  get  off  at  said  station,  he  carelessly  and  neg- 
ligently started  almost  instantly  upon  stopping,  and  gave  no  assist- 
ance to  plaintiff  to  get  off ;  that  she  was'not  able  to  get  off,  and  was 
exposed  to  great  danger  by  the  starting  of  the  train,  incumbered  as 
she  was  with  her  children  and  baggage,  and  that  in  consequence 
thereof,  she  was  carried  to  Richmond  and  Lexington  Junction,  in 
the  county  of  Ray,  about  six  miles  from  said  station  of  Hardin/' 

The  defendant's  answer  denied  all  negligence  on  its  part,  and 
averred  that  it  was  in  consequence  of  plaintiff's  own  negligence  that 
she  failed  to  get  off  said  train  at  Hardin  station. 

The  teuoia  developed  at  the  trial  were  as  follows :  When  the  train 
arrived  at  Hardin,  the  plaintiff,  being  incumbered  with  consider- 
able baggage  and  two  small  children,  got  to  the  platform  of  the  car 
and  handed  out  her  baggage,  but  before  she  could  hand  one  of  her 
children  to  the  person  who  was  there  to  help  her  off,  the  train 
started.     The  brsikeman,  seeing  her  situation^  and  thinking  she  was 
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abont  to  step  off  while  the  train  was  in  motion,  stepped  in  front  of 
her  and  prerented  her  from  doing  so.  This,  he  says,  he  did,  be- 
caose  he  thought  she  would  tall  under  the  train  with  her  children. 
The  brakeman  then  pulled  the  bell- cord  to  give  the  engineer  a 
signal  to  stop,  but  thd  bell-cord  was  caught,  so  that  the  engineer 
did  not  get  the  signal  By  that  time  the  conductor  had  arrived, 
and  finding  out  the  trouble,  he  sent  the  brakeman  through  the 
train  to  tell  the  engineer  to  stop  ;  but  by  the  time  the  brakeman 
got  to  the  engineer,  and  the  engineer  had  stopped  the  train,  it 
was  some  distance  from  the  depot.  The  conductor  then  asked 
plaintiff  if  she  would  get  off  there,  and  she  said  she  would  not,  and 
demanded  that  he  should  take  her  back  to  the  depot  at  Hardin ; 
the  conductor  testified  that  he  told  her  that  after  passing  over  the 
road,  he  had  no  right  to  go  back,  and  that  he  was  afraid  to  do  80» 
for  fear  of  running  into  something. 

The  testimony  of  the  plaintiff,  on  this  point,  was  as  follows : 
**  After  a  few  moments  the  conductor  came  back  to  me  and  said  : 
'We  have  carried  you  past  your  station  —  what  will  you  do  about 
it  f*    I  said  :  'Ton  will  have  to  carry  me  back.'    He  said  :  'He 
could  not  do  it,'  and  turned  off.      I  thought  he  spoke  very  sharp. 
After  we  had  gone  to  the  trestle-work  below  the  town,  the  train 
stopped  and  the  conductor  said  :  '  We  will  put  you  off  here.'  I  said: 
'  No ;  if  you  had  stopped  within  a  reasonable  distance,  I  would 
have  got  off.'    It  was  then  night.     He  then  said  :  '  I  cannot  do  any 
better  than  to  carry  you  on  to  the  Junction.'    I  said  :  If  that  is  the 
best  you  can  do,  you  will  have  to  carry  me  there. ' "    The  conductor 
then  told  her  that  they  would  soon  be  at  the  Junction,  and  that 
when  they  got  there,  he  would  have  the  porter  come  and  carry  her 
child  to  the  waiting-room,  and  that  he  would  meet  her  there.    The 
conductor  went  to  the  waiting-room  and  asked  her  what  was  to 
be  done ;  and  she  said  he  would  have  to  get  a  conveyance  to  take 
her  back  to  Hardin,  and  thereupon  the  conductor  went  and  got  a 
light  spring  wagon  in  which  to  carry  her  back,  but  she  refused  to 
go  in  it,  saying  she  wanted  a  ''  hack."    The  conductor  told  her  he 
could  get  nothing  better  than  a  spring  wagon.     Mr.  Hughes,  a  by- 
stander, then  advised  her  to  go  back  on  the  freight  train^  but  the 
conductor  told  her  the  freight  train  was  behind  time,  and  advised 
her  to  go  back  in  the  morning  on  the  passenger  train.    The  conductor 
then  took  her  and  her  children  to  the  dining-room,  and  gave  them, 
as  she  says,  a  good  supper,  for  which  he  paid.      He  then  told  the 
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landlady  to  give  them  a  good  room,  and  she  gave  them  the  best  im 
the  house,  for  which  he  also  paid.  He  then  gave  the  plaintiff  fifty 
oents  with  which  to  pay  her  fare  back  to  Hardin,  which  was  only 
six  miles  from  Junction,  and  went  on  with  his  train.  It  after* 
ward  appears  that  at  the  request  of  plaintiff's  father  the  defend- 
ant's  section  boss  at  Hardin  got  out  his  hand-car  and  went  to  the 
Junction,  and  that  plaintiff  got  up  and  returned  with  them  of  her 
own  accord,  and  without  any,  expense  to  Hardin  on  the  same  night. 

As  to  the  measure  of  damages,  the  court  instructed  the  jury,  at 
the  request  of  the  plaintiff,  as  follows :  If  the  jury  find  for  the 
plaintiff,  in  assessing  the  damages,  they  will  take  into  consideration 
the  delay  to  which  plaintiff  was  subjected,  the  anzieiy  and  suspense 
of  mind  suffered  by  her  in  consequence  thereof,  the  physical  hard- 
ship to  which  it  subjected  her,  and  the  effect  upon  her  health  in 
consequence  thereof,  and  the  danger  to  which  she  was  exposed  in 
consequence  of  the  train  being  stopped  an  insufficient  length  of  time, 
and  will  find  such  sum  and  amount  as  the  jury  may  believe  the 
plaintiff  is  justly  entitled  to  from  the  evidence,  not  to  exceed  the 
sum  claimed  in  the  petition. 

The  jury  found  a  verdict  for  plaintiff,  and  assessed  her  damages 
at  $1«000  ;  and  judgment  was  rendered  accordingly. 

[Omitting  question  of  amount  of  damages.] 

The  instruction  as  to  the  measure  of  damages  was  erroneous. 
Keither  the  anxiety  and  suspense  of  mind  suffered  by  the  plaintiff 
in  consequence  of  the  delay,  nor  the  effect  upon  her  health,  nor  the 
danger  to  which  she  was  exposed  in  consequence  of  the  train  being 
stopped  an  insufficient  length  of  time,  was  a  proper  element  of  dam- 
age in  this  case,  as  no  personal  injury  was  received  by  the  plaintiff 
and  no  circumstances  of  aggravation  attended  the  wrongful  act  com- 
plained of.  If  the  anxiety  and  suspense  of  mind  suffered  by  the 
plaintiff  in  consequence  of  the  delay  in  this  case  is  a  ground  of  re- 
covery, similar  suspense  and  anxiety  of  mind  would  be  an  equally 
good  ground  of  recovery  in  a  case  where  a  railroad  train  should 
wrongfully  stop  to  take  on  a  passenger.  The  general  rule  is  thai 
**  pain  of  mind,  when  connected  with  bodily  injury,  is  the  subject 
of  damages  ;  but  it  must  be  so  connected  in  order  to  be  included  in 
the  estimate,  unless  the  injury  is  accompanied  by  circumstances  of 
malice,  insult  or  inhumanily.''  Pierce  on  Bailroads  (ed.  1881),  302 ; 
IndianapoliSy  eie. ,  Railway  Co.  v.  Bimey,  71  HI.  391.  Vide,  also, 
Hobbs  V.  L.  S  8.  Railway  Oo^  L.  B.,  10  Q.  B.  in  ;  P.  P,  Car 
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Co,  V.  Barkery  4  Col.  344 ;  s.  c,  34  Am.  Rep.  89  ;  Francis  v.  St. 
Louis  Transfer  Co.,  6  Mo.  App.  7.  If  anxiety  and  suspense  of  mind 
are  not  a  ground  of  reooyery  here,  of  course  the  effects  are  not. 
There  is  no  evidence,  that  as  a  consequence  of  the  defendant's  neg* 
ligence,  the  plaintiff  was  subjected  to  any  physical  hardship.  The 
only  exposure  suffered  by  her  was  in  returning  on  a  hand-car  at  night 
in  the  month  of  August,  to  Hardin,  and  that  was  yoluntarily  en- 
countered  by  her.  Francis  y.  SL  Louis  Transfer  Co.,  5  Mo.  App. 
7.  We  haye  not  been  referred  to  any  case  in  which  a  simple  expos- 
ure to  averted  danger  has  been  held  to  be  a  ground  of  recovery,  and 
we  do  not  think  it  should  be,  unless  the  exposure  were  wanton  and 
produced  injury.  The  measure  of  damages  in  a  case  like  the  pres* 
ent  should  be  limited  to  compensation  for  the  inconvenience,  losa 
of  time,  labor  and  expense  of  travelling  back.  Nelson  v*  A.  d  P. 
R.  R.  Co.,  68  Mo.  693 ;  2  Redl  on  Railways  (5th  ed«),  262.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

JudgmssU  reverssi. 
The  other  judges  oononr. 


HATiTiTHAT  ▼.  St.  LoUISy  KaKBAB  OiTT  &  'SOVCBMBX  R4ILWAT 

OOMPAlfl'T. 

(MMo.  1M0 

Chnrlif     oojumMrfftiiy     Wsrffiriifom. 

▲  eimiiMliag  earrler,  noeiviag  piopartj  for  timnsportatUm  from  the  fini  ouw 
ilflr,  tlie  original  ocmtnei  oontemplathig  aneh  Mnplojmeni,  is  liable  dlraetlj 
to  the  ablpper  lor  his  nagligenoe,  and  is  entitled  to  all  limitadons  in  the 
esiglnal  eontiaet.* 

AOTION  against  a  common  carrier  for  negligence  in  carriage 
of  goods.    The  opinion  atatea  the  oaee.    The  detendant  had 
judgment  below. 

W.  T.  MeOanne,  for  appeDaati. 

Wells  H.  BlodgeU  and  Oeo.  &  Orover,  for  respoodeiiL 

^BmB&menftr,Mmrek,Detp,  IWmt.  On.  (CT  Iowa, 
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Hough,  J.  It  is  alleged  in  sabstauce  in  the  petition  in  this  caise, 
that  on  the  30th  day  of  December,  1875,  the  plaintiffs  delivered  to 
Wm.  Bond,  receiyer  of  the  Missouri,  Kansas  &  Texas  Bailway 
Gompany,  at  Madison  station,  in  the  county  of  Monroe,  eighteen 
horses  and  mules,  loaded  in  a  freight  car  belonging  to  the  def endant, 
which  said  receiver,  for  a  certain  sum  paid  to  him  by  plamtifls, 
oontracted  in  writing  to  transport  to  the  city  of  St  Louis  ;  that 
by  the  terms  of  said  agreement,  said  receiver  had  the  right  to 
transport  said  car  of  horses  and  mules  over  any  other  connecting 
railroad  to  the  city  of  St  Louis,  and  that  by  the  terms  of  said 
agreement  said  receiver  was  to  be  released  from  all  liability  for  said 
■tock  after  its  delivery  to  such  connecting  line ;  that  said  car  of 
stock  was  transported  by  said  receiver  over  the  Missouri,  Kansas  & 
Texas  Bailway  to  Moberly,  and  there  delivered  to  the  defendant  to 
be  by  it  transported  to  the  city  of  St  Louis ;  that  when  said  car 
was  so  delivered  to  the  defendant  the  stock  therein  were  in  good 
oondition  and  uninjured ;  that  the  slats  on  the  side  of  the  car  of 
defendant  in  which  said  stock  was  loaded  were  negligently  placed 
thereon  so  far  apart  that  a  bay  mare  which  was  in  said  car  got  her 
hind  foot  fastened  between  the  same  while  on  defendant's  road 
between  Moberly  and  St.  Louis,  and  was  thereby  permanently  in- 
jured, to  plaintiffs'  damage  in  the  sum  of  $75.  The  petition  then 
proceeds  to  charge  the  defendant,  as  a  common  carrier,  with  a 
breach  of  duty  in  failing  to  provide  a  good  and  sufficient  car  for 
the  transportation  of  said  stock.  The  answer  of  defendant  was  a 
general  denial  only. 

At  the  trial  the  contract  between  the  plaintiffs  and  Bond,  the 
receiver,  was  introduced  in  evidence  by  the  plaintiffs.  This  con- 
tract bound  the  receiver  to  transport  the  stock  to  the  city  of  St 
Louis,  and  contained  the  following  stipulations :  **  And  said  party 
of  the  second  part  (the  plaintiffs)  hereby  accept  for  such  transpor- 
tation the  cars  provided  by  said  receiver  and  used  for  the  shipment 
of  said  stock,  and  hereby  assumes  all  risk  of  injury  which  the  animals^ 
or  either  of  them,  may  receive  in  consequence  of  any  of  them  being 
wild,  unruly  or  weak,  or  maiming  each  other  or  themselves,  or  in 
consequence  of  heat  or  suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  *  *  *  or  of  loss  or  damage  from  any 
other  cause  or  thing  not  resulting  from  the  willful  negligence  of 
the  agent  of  the  party  of  the  first  part.  *  *  *  Said  party  of 
the  second  part  further  agrees  that  as  a  condition  precedent  to  hia 
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right  to  recoTer  any  damages  f  jr  any  loss  or  injury  to  said  stock, 
he  will  give  notice  in  writing  of  his  claim  therefor  to  some  ofScer 
of  said  party  of  the  first  part  or  its  nearest  station  agents  before 
said  stock  is  remoyed  from  the  place  of  destination  above  mentioned, 
or  from  the  place  of  delivery  of  the  same  to  said  party  of  the  second 
part,  and  before  said  stock  is  mingled  with  other  stock.''  It  ap- 
peared from  the  testimony  that  the  live  stock  in  question  arrived 
in  Moberly,  Missouri,  on  the  30th  day  of  December,  1875,  in  good 
condition,  and  was  there  transferred  by  William  Bond,  as  receiver, 
to  the  defendant,  who  transported  it  to  St.  Louis  for  him,  in  pur* 
suance  of  his  contract  with  the  plaintiffs.  No  contract  was  entered 
into  between  the  plaintiffs  and  the  defendant.  The  stock  arrived 
in  St.  Louis  on  the  morning  of  the  next  day,  and  was  all  in  good 
condition,  except  the  mare  mentioned  in  the  petition.  She  was 
found  with  one  of  her  hind  feet  fastened  between  the  slats  of  that 
car,  and  the  slats  had  to  be  cut  out  in  order  to  set  her  free.  This 
injury  loosened  her  hoof  and  rendered  her  lame,  and  injured  her  in 
value  to  the  amount  of  $75.  No  notice  of  this  injury  was  given 
by  the  plaintiffs,  as  provided  in  the  contract,  to  the  officers  or 
agents  of  William  Bond,  the  receiver,  or  to  the  defendant.  At  the 
close  of  the  plaintiffs'  case,  the  defendant  demurred  to  the  evidence, 
and  the  demurrer  was  sustained  and  judgment  rendered  for  the 
defendant. 

The  court  erred  in  sustaining  the  demurrer  to  the  evidence. 
When  a  carrier  undertakes  to  transport  to  a  point  beyond  the  ter- 
minus of  its  own  line,  or  to  a  point  not  on  its  line,  it  will  be 
responsible  according  to  the  terms  of  the  contract  of  shipment,  if 
it  contain  no  prohibited  exemptions,  for  loss  or  injury  occurring 
upon  the  connecting  lines  as  well  as  upon  its  own  line,  and  the 
connecting  carrier  will  also  be  responsible  to  the  shipper  for  its  own 
fault  or  negligence,  and  according  to  the  terms  of  the  shipper's 
contract  with  the  contracting  carrier.  The  connecting  carrier,  by 
receiving  the  goods  from  the  contracting  carrier,  becomes  its  agent 
for  the  purpose  of  completing  its  contract  with  the  shipper,  and 
where,  as  in  this  case,  the  contract  of  the  shipper  contemplates  the 
employment  of  connecting  lin33,  the  law  will  imply  from  this  cir- 
cumstance sufficient  privity  between  the  shipper  and  the  connecting 
carrier  to  enable  the  shipper  to  maintain  an  action  against  such 
carrier  on  the  contract.  Hutchinson  on  Carriers,  g  150.  As  the 
contract  of  the  plaintiffs  with  the  receiver  was  for  the  entire  route,. 
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he  could  not  stipulate  for  exemption  from  all  liability  beyond  the 
terminus  of  his  line.  Oinn.  R.  R.  Co.  y.  Pontius,  19  Ohio  St  221; 
8.  c,  2  Am.  Bep.  391;  Oondia t.  Grand  Trunk R.  R.  Co.,  54  N.  T. 
500.  By  simply  accepting  the  stock  from  the  receiver.  Bond,  to  be 
transported  to  St.  Louis,  the  defendant  became  entitled  to  claim  the 
benefits  of  all  valid  exceptions  he  had  made  with  the  shipper.  Law- 
son  on  Carriers,  §  243.  But  in  order  to  avail  itself  of  them  at  the 
trial  it  was  necessary  that  it  should  have  set  them  up  in  its  answer. 
(hi$y  V.  St.  Louis,  K.  G.  d  N.  Wy  Co.,  65  Mo.  629 ;  dark  v.  St. 
Louis,  K.  a  S  N.  R'jf  Co.,  64  id.  447.  The  judgment  will  there- 
fore be  reversed  and  the  cause  remanded. 

Rovsrssd  and  remanded. 
All  concur. 


WiiLTEB  y.  FOBD. 

cr«ifb.i8s.) 

Oift-^delie&nf. 

One  la  his  last  illness  d«livered  a  bank  cheek  to  anotber  with  iastraotions  to 
deliver  it  to  a  thizd  on  the  dimwer's  death,  and  to  letnm  it  to  the  drawer  if  bo 
should  reoover.  Nine  dajs  afterward  the  drawer  died,  and  the  eheek  was 
delivered  to  the  pa/ee.    EOd,  not  a  valid  gift.* 

T)BOBATB  proceedings.    The  opinion  states  the  case. 

Rsa,  Horm  S  Son,  for  appellants. 

CniarUs  F.  Booker,  W.  M.  Galdwell  and  Bennett  Pike,  for  re- 
spondent. 

Hextbt,  J.  This  was  a  proceeding  in  the  Probate  Court  of 
Andrew  county  by  plaintifb  who  are  heirs  at  law  of  David  Walter, 
to  compel  the  administrator  to  inventory  $4,000  as  assets  of  said 
estate.  The  following  are  the  facts  upon  which  they  rely  :  On 
the  12th  day  of  May,  1873,  the  deceased,  David  Walter,  requested 
Ford  to  fill  up  four  checks  on  the  State  National  Bank  for  11,000 
Moh,  payable,  one  to  Oatharine  M.  Sigrist,  one  to  Durham,  one  to 

«  8m  QMMrn  Aioivdia  (B4  Md.  IIS),  81  Am.  Bop.  888. 
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Louisa  Oicker,  and  the  other  to  Ed.  Walter.  These  checks  were 
then  signed  by  Walter,  and  deliyered  by  Ford,  with  directions  to 
Mm  to  deliver  them  to  the  parties  in  whose  favor  they  were  re- 
spectively drawn,  if  he,  Walter,  should  die,  but  if  he  recovered,  to 
return  the  checks  to  him.  Ford  held  the  check  until  the  death  of 
Walter,  which  occurred  on  the  21st  of  May,  nine  days  after  the 
ohecks  were  made,  and  then  delivered  them  to  the  payees  thereof, 
who  drew  the  money  on  them  at  the  bank. 

The  question  is,  were  these  valid  as  gifts  causa  mortis  t  In  the 
2d  volume  of  his  Oommentaries,  page  444,  Chancellor  Kent  says  : 
"  Such  gifts  are  conditioned  like  legacies,  and  it  is  essential  to  them 
that  the  donor  make  them  in  his  last  illness  or  in  contemplation  and 
expectation  of  death  ;  and  with  reference  to  their  effect  after  his 
death,  they  are  good  notwithstanding  the  previous  will ;  and  if  he 
leoovers  the  gift  becomes  void.*'  Judge  Stoiy  says  :  ''To  give  it 
effect  there  must  be  a  delivery  of  it  by  the  donor,  and  it  is  subject 
to  be  defeated  by  his  recovery,  or  escape  from  the  impending  peril 
of  death.''  All  the  authorities  agree  that  there  must  be  an  actual 
delivery  of  the  subject  of  the  gift  by  the  donor.  It  only  differs 
from  a  gift  inter  vivos,  in  that  it  is  ''defeasable  by  reclami^on,  the 
contingency  of  survivorship,  or  deliverance  from  peril"  Nicholas 
V.  Adams,  2  Whart.  17.  Was  there  a  delivery  of  the  subject  of  the 
gift  to  the  iNiyees  of  the  check  by  Walter  in  his  life-time  P  His  in- 
junctions to  Ford  were  that  they  were  not  to  be  delivered  unless 
the  donor  died,  and  were  to  be  held  by  Ford  to  be  redelivered  to 
the  donor,  if  he  recovered.  Ford  was  the  agent  of  Walter  and 
bound  to  obey  his  instructions,  and  so  doing,  could  not  have 
delivered  the  checks  to  any  one  while  Walter  lived.  If  they  had 
been  given  to  Ford  to  be  held  for  the  jNiyees  at  all  events,  the 
authorities  cited  to  show  that  a  delivery  to  an  agent  or  trustee  of 
the  beneficiaries  is  a  sufficient  delivery,  would  be  in  point,  but  that 
is  not  this  case.  The  checks  were  given  to  Ford,  not  to  be 
delivered  in  the  life-time  of  Walter,  but  after  his  death.  It  was  in 
the  nature  of  a  testamentary  disposition,  and  possessed  none  of  the 
elements  of  a  donatio  causa  mortis. 

[Omitting  minor  inquiries.] 

The  judgment,  which  was  for  defendant,  is  reversed  and  the 
oaiue  remanded,  to  be  proceeded  with  as  herein  indicated. 

Judgment  reversed. 

All  ooncor. 

Vol.  XU— 40 
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State  v.  Babeb. 

(himinal  law  ^/wy  udng  intoxiaUtnff  drink, 

TIm  um  of  intoxicating  drink  bj  a  Jury  in  a  capital  cmc  after  ntmnmii  will 
not  vitiate  tlie  verdict  unlees  it  affected  it»  or  tlw  drinii  waa  aapplied  Itjmm 
interacted  partj.    (809  note,  p.  816.) 

pONVIOTION  of  murder.     The  opinion  states  the  case. 

A,  N.  Merrick,  and  C.  0.  Bisliop,  for  appellant. 
/>•  ff.  McLUyre,  attorney-general,  for  State. 

NoBTOH,  J.  Defendant  was  indicted  in  the  St.  Louis  criminal 
court  for  the  crime  of  murder  in  the  first  degree,  in  killing  Fred* 
erika  Schuendler,  on  the  14th  day  of  August,  1879.  He  was  tried 
and  convicted  of  the  offense  charged,  and  on  his  appeal  to  the  St. 
Louis  Court  of  Appeals,  the  judgment  was  by  that  court  affirmed^ 
from  which  he  appeals  to  this  court. 

[Omitting  unnecessary  facts.] 

It  is  insisted  that  the  court  erred  in  refusing  to  grant  a  new  trial 
because  of  alleged  misconduct  of  the  jury  in  the  use  of  intoxicating 
liquors,  and  their  being  allowed  to  go  into  and  through  the  jail  in 
which  persons  criminally  charged  were  confined. 

The  deputy  sheriff  who  had  the  juiy  in  charge  stated  in  his  affi- 
davit **  that  when  they  were  taken  to  their  meals  some  of  the  jurors 
asked  if  they  could  take  a  drink  before  eating ;  that  he  replied  that 
they  could  if  they  did  noitake  too  many  ^  that  some  of  them  took 
whisky ;  some  beer ;  but  no  juror  took  more  than  one  drink  at  their 
meals ;  that  in  the  evening  after  supper  one  or  two  of  the  jurors 
took  with  them  each  a  pint  bottle  of  whisky,  for  medical  purposes 
more  than  any  thing  else ;  that  it  was  utterly  false  that  any  of  the 
juiy  drank  to  excess  during  the  entire  time  he  had  them  in  charge  $ 
that  the  whole  amount  of  whisky  used  by  them  in  the  two  days  he 
had  them  in  charge  was  three  or  four  pints."  Mr.  Hodnett,  the 
sheriff,  in  his  affidavit  stated  *^  that  he  never  saw  any  juror  take 
more  than  one  drink  at  breakfast  each  day,  and  one  driiJc  at  night 
before  retiring,  and  that  no  juror  manifested  the  least  sign  of  in* 
toxication,  nor  did  any  outsider  furnish  any  liquor  to  any  juror." 
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While  cases  may  be  found  among  the  authorities  from  other  States, 
to  which  counsel  have  cited  us,  which  would  have  justified  the 
trial  court  in  granting  a  new  trial  because  of  any  use,  except  medi- 
cinally, by  a  jaror,  of  intoxicating  liquors,  a  different,  and  I  think 
a  more  reasonable  rule  obtains  in  this  State,  as  will  be  seen  by  ref- 
erence to  the  case  of  State  y.  Upton^  20.  ^[o.  397,  where  it  was  held 
that  a  verdict  will  not  be  set  aside  because  the  jury  used  intoxicat- 
ing liquor  in  their  retirement,  unless  it  appears  that  it  was  supplied 
fit>m  an  improper  source  or  affected  the  yerdict.  Judge  Scott  ob- 
serving that  ^*  we  have  never  lent  a  willing  ear  to  objections  against 
verdicts  growing  out  of  irregularities  in  the  conduct  of  jurors,  un- 
less such  irregularities  affected  the  verdict  or  were  induced  by  the 
party  obtaining  it  Whilst  the  conduct  of  jurors  cannot  be  toa 
narrowly  watched  by  the  courts,  yet  if  they  do  misbehave,  if  it  can- 
not be  seen  that  such  misbehavior  affected  the  verdict,  it  has  been 
thought  best  to  leave  such  misbehavior  to  the  reprehension  of  the 
courts  and  to  the  punishment  imposed  by  law  for  it,  without  dis- 
turbing the  verdict.  No  court  would  be  warranted  in  receiving  a 
verdict  against  a  prisoner  from  a  juiy,  any  member  of  which  was  in 
the  least  under  the  influence  of  intoxicating  liquors.  But  to  hold 
that  a  verdict  should  beset  aside  for  the  use  of  ardent  spirits  by  the 
jury,  not  carried  to  an  excess,  when  such  spirits  are  not  supplied 
from  a  source  interested,  or  calculated  to  bias  the  minds  of  jurors, 
would  be  establishing  a  rule  which  would  result  in  no  practical 
good,  and  prove  very  burdensome  to  the  parties."  The  doctrine 
announced  in  the  above  case  was  reiterated  and  approved  in  the  case 
of  Stale  V.  Went,  69  Mo.  401  ;  s.  c,  33  Am.  Rep.  506.  Apply- 
ing the  principle  of  these  cases  to  the  facts  in  this  case  relating  to 
the  use  of  liquors  by  the  jury,  the  action  of  the  court  in  refusing 
to  disturb  the  verdict  on  that  ground  is  sustained. 
[Omitting  other  matters.] 

Judgment  affirmed. 

NoTB  BT  THB  Rbpobtbb  —  III  Ffople  ▼.  Gray.  California  Supreme  Court,  July  88, 1889,  a 
eapitai  caaa,  the  jury  had  in  their  room  on  tap  and  In  dally  use,  three  or  four  kegs  of  beer, 
and  alao  Ofinaumed  two  demijohns  (»f  wine ;  and  **  two  bottles  of  whisky  at  each  meal, 
indoding  tntoKfcuA  /*  this  was  held  not  to  be  **  suitable  and  snffloient  food,**  and  the  con- 
■imptlon  thereof  was  held  tn  be  Improper  conduct,  calling  for  the  setting  aside  of  the 
oonTictl'in.  although  It  did  not  apnear  that  any  Juryman  waM  thereby  uufltced  for  the  dia- 
chirffe  of  his  duty.  One  Jiid^e  mildly  obeerved,  "  it  Is  sufllciently  clear  that  some  of  them 
miicht  q'llte  natarally  hare  been  more  or  less  under  the  influence  of  liquor  while 
deliberating  oo  the  irwdHst.**  AnoUier  said.  **  there  Is  strong  reason  toanspeet  this  of 
sf  the  Jaron.**   The  case  showed  that  all  the  drinking  wax  done  in  about  eight  days. 
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(MMo.SIB.) 
Deed — rMortUng  —  quMUtin^ 

Ixk  the  hmnds  of  an  Innooexit  porchMer  for  valae  a  leeoided  qiilt-ctlaim  daad 
takes  preoedenoe  of  a  prior  onrecorded  deed  of  tbe  aame  pxemieee  fram  the 
same  grantor.* 

f  T1HE  opinion  states  the  case. 

TTm.  Sereny  for  appellant. 
Vinton  Pike,  for  respondent. 

HouGHy  J.  The  chief  question  in  this  case  is^  whether  one  who 
takes  a  quit-claim  deed,  without  notice  of  a  prior  unrecorded  con- 
Teyance  from  the  same  grantor,  acquires  a  good  title.  This  precise 
question  has  never  been  passed  upon  by  this  court  The  provisions 
of  our  statute  requiring  conyeyances  to  be  recorded,  and  declaring 
the  effect  of  unrecorded  deeds,  are  as  follows  : 

Section  691.     ^*  Every  instrument  in  writing  that  conveys  any 
real  estate,  or  whereby  any  real  estate  may  be  affected,  in  law  or, 
equity,  proved  or  acknowledged,  and  certified  in  the  manner  herein- 
before prescribed,  shall  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  real  estate  is  situated." 

Section  693.  '^  No  such  instrument  in  writing  shall  be  valid, 
except  between  the  parties  thereto,  and  such  as  have  actual  notice 
thereof,  until  the  same  be  deposited  with  the  recorder  for  record.'* 

It  has  been  held  in  several  cases  that  where  one  takes  a  title  to 
land,  by  quit-claim,  which  in  the  hands  of  the  grantor  is  subject 
to  equities  to  which  the  recording  act  does  not  apply,  the  grantee 
by  quit-claim  will  take  the  land  subject  to  such  equities.  SUoffel  v. 
Sekroeder,  62  Mo.  147  ;  SKvers  v.  JSToma,  id.  478  ;  Mann  v. 
Best,  id.  491  ;  i;ufoalso  Oliverr.  Piatt,  8  How.  888  ;  Mojfy.  Le 
Claire,  11  WalL  232  ;  Springer  v.  Bartle,  46  Iowa»  68&  And  in 
Ridgeiway  v.   HoUiday,  59  Mo.  444,  a  quit-claim  deed  from  one 
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whofle  title  had  been  transferred  by  adrerse  poesession,  was  held  to 
pass  no  right  as  againat  the  adverse  oocnpant  to  whom  such  title 
had  been  so  transferred^  for  the  reason  that  such  title  by  possession 
was  not  subject  to  the  recording  acts,  and  could  not  be  recorded, 
and  the  grantee  in  the  quit-claim  deed  took  only  what  the  grantor 
could  lawfully  convey*  It  has  been  repeatedly  decided  by  this  court 
that  a  grantee  in  a  sheriff's  deed,  made  in  pursuance  of  a  sale 
under  execution,  is  a  purchaser  within  the  meaning  of  the  recording 
act,  and  it  is  equally  well  settled  that  by  virtue  of  such  conveyance 
he  takes  only  such  interest  as  the  judgment  debtor  had.  Draper  v. 
Brjfwn,  26  Mo.  108  ;  Dickson  Y.'DesMsAdmr.,  23  id.  166  ;  Mann 
T.  Best,  62  id.  491.  In  other  words,  a  grantee  in  a  sheriff's  deed 
acquires  precisely  the  same  rights  which  he  would  have  acquired  by 
a  quit-claim  deed  from  the  judgment  debtor,  except  in  cases  where 
the  judgment  debtor  has  made  fraudulent  conveyances  before  judg- 
ment, in  which  cases  the  purchaser  at  execution  sale  acquires  the 
additional  right  to  set  such  conveyance  aside.  Numerous  decisions 
lay  down  the  rule  that  a  bona  fide  purchaser  of  property  who  has 
failed  to  record  his  deed  until  after  a  judgment  has  been  recovered 
against  his  vendor,  but  who  records  it  prior  to  sale  under  the  judg- 
ment, can  hold  it  against  the  person  purchasing  under  the  judgment. 
Davie  v.  Ownsby,  14  Mo.  170 ;  Valentine  v.  Havener,  20  id.  133  ; 
StiUweU  V.  McDonald,  39  id.  282  ;  Potter  v.  McDowell,  43  id.  93  ; 
Itecd  V.  Ownby,  44  id.  204 ;  Black  y\  Long,  60  id.  181. 

These  cases  all  proceed  upon  the  theory  that  unless  the  convey- 
ance of  the  judgment  debtor  be  recorded  before  the  sale  under  ex- 
ecution, the  purchaser  at  such  sale,  if  he  have  no  actual  notice  of 
such  conveyance,  will  acquire  the  title.  We  are  of  opinion  that  the 
principle  established  by  the  cases  cited  is  applicable  to  the  case  at 
bar,  and  that  a  grantee  for  value  in  a  quit-claim  deed,  with  the  ex- 
ception above  noted,  acquires  the  same  rights  against  an  unrecorded 
deed,  of  which  he  has  no  actual  notice,  as  a  purchaser  at  execution 
sale.  In  the  case  of  Chapman  v.  Sim  a,  53  Miss.  154,  this  question 
is  ably  and  learnedly  discussed,  and  the  same  conclusion  reached 
which  is  announced  in  this  opinion.  Similar  rulings  have  been 
made  in  the  States  of  Illinois  and  Iowa.  MeOonnet  v.  Reed,  4 
Scam.  117 ;  PettingiU  v.  Devin,  35  Iowa,  853. 

In  the  present  case  however  it  does  not  appear  that  the  plaintiff, 
who  claims  under  the  quit-claim  deed  from  Hopkins  the  commoD 
source  of  title,  ever  jNiid  or  became  absolutely  bound  to  pay  any 
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thing  for  said  deed.  HopkinB  was  indebted  to  Iiim,and  he  agreed, 
as  a  consideration  for  the  deed,  to  credit  Hopkins  on  his  indebted- 
ness with  the  stipulated  yalue  of  the  land,  when  he  got  possession 
of  the  land.  The  plaintifF  himself  testified  that  he  paid  nothing 
when  he  took  the  deed,  had  paid  nothing  since,  that  he  had  neyer 
had  possession  of  the  land,  and  had  never  given  Hopkins  any  credit 
on  his  indebtedness  on  account  of  the  land.  Now  the  plaintiff  is 
not  entitled  to  the  protection  of  the  recording  act  unless  he  has 
parted  with  something  of  value.  This  protection  is  only  afforded 
to  an  innocent  purchaser  for  value.  Davis  v.  Ownsbg,  14  Mo.  170, 
176;  McCamatU  v.  Patterson,  39  fd.  110;  Aubuchon  v.  Bend$r,  44 
id.  564  The  judgment  of  the  Oircuit  Oourt,  which  was  for  the 
4ef endant,  muist  therefore  be  aflSrmed. 

Judgment  afirmmL 
The  other  judges  concur. 


Habbisov  v.  IbssoiTBi  PAomo  Bailwat  Ooxpavt. 

(74116.884.) 

Agmod — rodZiMqf  0M|Mfif  mm!  8M<0fi  «Vimt 

A  nilwmj  statloik  tgent,  aathorlaed  to  reoelve  and  lorwmid  freight,  his  linplM 
aathoiitj  to  oontrmot  to  famish  a  certain  namber  of  oattle  ous  at  his  sta- 
tion, on  a  specified  daj,  the  shipper  being  Ignocani  of  apy  limitation  of 
snch  power. 

ACTION  for  breach  of  contract.    The  opinion  sbiteB  the  case. 
The  plaintiff  had  judgment  below. 

Thos.  J,  Portia,  B,  A.  Andrews  and  S.  8.  PrtM^  for  appellant. 

Alexander  Graves  and  Belch  &  Silver,  for  respondent 

Norton,  J.  This  is  a  suit  instituted  in  the  Oircuit  Oourt  ci 
Lafayette  county  by  a  petition  which  substantially  alleges  thai 
plaintiff,  who  was  a  dealer  in  and  shipper  of  cattle  to  St.  Louis,  on 
or  about  the  23d  day  of  June,  1877,  entered  into  a  verbal  contmck 
with  defendant,  whereby  defendant  agreed  and  bound  itself  to  re- 
ceive and  ship  194  head  of  plaintiff's  cattle  from  Lexington  to  St 
Louis  on  Monday,  the  25th  day  of  June,  1877,  and  for  that  pup- 
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pose  defendant  expressly  agreed  and  bound  itself  to  famish  thir- 
teen stock  cars  at  its  depot  in  Lexington  on  the  day  and  year  last 
aforesaid  ;   that  defendant  entered  into  said  contract  with  fnll 
knowledge  that  plaintiff  was  shipping  said  cattle  to  St.  Louis  for 
the  porpose  of  selling  the  same  on  speculation  ;   that  defendant 
wholly  failed  to  furnish  the  said  thirteen  cars  on  the  25  th  day  of 
Jane,  1877,  and  would  not  and  did  not  provide  plaintiff  any  means 
for  the  transportation  of  said  cattle,  and  would  not  receive  said 
cattle  for  transjwrtation  till  Tuesday  evening  of  June  26,  1877 ; 
that  if  plaintiff's  cattle  had  been  received  and  shipped  in  the  cars 
agreed  to  be  furnished  on  the  2oth  day  of  June,  they  would  have 
reached  St.  Louis  on  the  26th  day  of  June,  1877,  but  that  in  con- 
sequence of  defendant's  said  failure  the  cattle  did  not  reach  St. 
Louis  till  the  evening  of  the  27th  day  of  June ;   that  on  the  26th 
day  of  June  plaintiff's  cattle  were  worth  in  St.  Louis  six  and  a  half 
cents  per  pound  gross,  and  were  only  worth  on  the  evening  of  the 
27th  five  and  a  half  cents  per  pound;  that  by  reason  of  defendant's 
&Qnre  to  furnish  cars  on  the  25th  day  of  June  and  ship  as  agreed, 
plaintiff  had  sustained  that  loss  as  well  as  loss  for  extra  shrinkage 
of  the  cattle  while  detained  at  Lexington  and  extra  expense  in- 
curred in  caring  for  them,  for  all  of  which  he  asked  judgment 

The  defendant's  answer  is  as  follows :  Defendant  denies  each 
aad  every  allegation  in  said  petition  contained;  and  for  oth6r  and 
farther  answer  and  defense  herein  defendant  says,  that  any  dam- 
ages sustained  by  the  plaintiff  in  this  case  were  the  result  of  his 
own  negligence  and  careless  acts  and  conduct,  and  want  of  proper 
care  and  prudence,  directly  contributing  to  produce  the  same.  And 
for  other  and  further  answer  and  defense  herein  defendant  says^ 
that  by  the  rules,  regulations  and  directions  of  the  defendant,  in 
force  at  the  time  the  said  contract  to  furnish  cars  to  plaintiff  waa 
made,  as  he  alleges,  adopted,  issued  and  published  for  the  infor- 
mation and  government  of  defendant's  agents,  and  the  shippers  of 
live  stock  and  other  freights  over  defendant's  railroad,  and  well 
known  to  this  plaintiff  and  his  agents,  or  which  might  by  the  ex- 
ercise of  ordinary  care  and  prudence  have  been  known,  it  was  pro- 
vided ''  that  no  agent  of  the  company  is  authorized  to  agree  to 
famish  cars  for  live  stock,  grain  or  other  freight  at  any  specified 
time,  and  will  make  requisition  for  cars  in  the  order  in  which  ship- 
pers have  applied  for  them,  and  when  received  will  distribute  them 
in  like  manner.'*    And  defendant  further  avers  that  any  alleged 
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contract  between  the  plaintiff  herein,  and  any  agent  or  agents  of 
defendant  to  fumifih  him  cars  for  the  shipment  of  live  stock  at  any 
particolar  place  or  any  given  or  stated  time,  was  in  violation  of 
such  rules  and  regulations,  and  was  null  and  void  and  in  no  man- 
ner  binding  upon  the  defendant.  And  for  other  and  further  an- 
swer and  defense  herein  defendant  says,  that  the  cars  were  pre- 
vented from  arriving  at  Lexington  at  the  time  plaintiff  wished  them 
to  be  there  by  an  unavoidable  accident  and  delay. 

[Minor  matter  omitted.] 

The  action  of  the  court  in  striking  out  of  defendant's  answer  the 
following  words,  ^^  or  which  might  by  the  exercise  of  ordinary  care 
and  prudence  have  been  known,''  is  also  assigned  for  error.  As  will 
be  seen  from  the  answer  it  avers  '^  that  the  station  agent  had  no  au- 
thority to  make  the  contract  sued  upon,  and  that  plaintiff  knew  the 
fact,  or  might  by  the  exercise  of  ordinary  care  and  prudence  have 
known  it."  It  may,  we  think,  be  safely  affirmed  that  a  station 
Hgent  clothed  with  the  power,  and  whose  duty  it  is  to  receive  and 
forward  freight,  who  makes  a  contract  within  the  scope  of  his  ap- 
parent authority,  thereby  binds  the  company  he  represents,  although 
in  making  such  contract  he  may  have  exceeded  his  authority ;  and 
when  such  company  seeks  to  absolve  itself  from  liability  arising  un- 
der such  contract  on  the  ground  that  the  agent,  although  appar> 
ently  authorized  to  make  it,  m  fact  had  no  such  authority,  it  must 
show  that  the  party  with  whom  the  contract  was  made  had  knowl- 
edge of  the  fact  that  the  agent  was  acting  beyond  his  authority. 
This  principle  is  sanctioned  by  the  following  authorities :  2  Bedf.  on 
BaiL,  p.  113 ;  Story  on  Agency,  §§  127,  443  ;  Pruttt  v.  H.  d  SL 
Jo.  R.  R.  Co.,  62  Mo.  540 ;  Northrup  v.  Im.  Co.,  47  id.  439  ^ 
Doming  v.  Railroad  Co.,  48  N.  H.  455 ;  s.  o.,  2  Am.  Bep.  267 ; 
Wilson  V.  Railway,  18  Eng.  L.  &  Eq.  557,  559 ;  BaUimore  d  Ohi& 
R.  R.  Co.  V.  Brady,  32  Md.  333  ;  Kerr  v.  Willan,  2  Stark.  48.  In 
the  last  case  cited  it  was  expressly  held  that  where  a  carrier  sought 
to  charge  plaintiff  with  knowledge  of  a  notice  painted  on  a  board 
and  hung  up  in  the  carrier's  office,  limiting  the  carrier's  liability,  it 
was  not  sufficient  to  show  that  such  notice  was  put  up,  and  that 
plaintiff's  agent,  who  could  read,  saw  the  notice  and  might  have 
read  it  but  in  fact  did  not  read  it.  Lord  Ellbhbobough  observing: 
''  If  the  person  who  carried  the  goods  to  the  office  in  this  case  had 
read  the  notice,  the  plaintiff  would  have  been  bound  by  it ;  but  he- 
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did  not  read  it,  and  consequently  the  plaintiff  was  not  bound  by  the 
limitations  it  contained." 

[Other  matter  omitted.] 

The  instructions  given  presented  the  matters  in  issue  fairly  to  the 
juiy^  and  the  judgment  will  be  affirmed,  with  the  concurrence 
•f  the  other  judges,  except  Bay,  J.,  who  did  not  sit,  he  having 
been  of  counsel  in  a  cause  submitted  with  this  case  iuTolving  simi- 
lar questioDS. 

JudgmmU  ofirfMd. 


BiATB  y.  Ellis. 

(74  Mo.  886.) 

Oriminallaw — ineed — iffnaranee, 

h  ioflssi,  4Mia  putj  having  knowledge  and  the  other  being  ignorant  of  the 
relationBhip,  the  former  maj  be  convicted  and  the  latter  aoqaittad.* 

nONVIOTION  of  incest    The  opinion  states  the  case 

0.  0.  Biskcp,  for  appellant. 

Z>,  ff.  Melnlyre,  attorney-general,  for  State. 

Henbt,  J.  The  defendant  was  indicted  for  incest,  and  found 
guilty  at  the  March  Term,  1881,  of  the  St.  Louis  criminal  court, 
and  the  judgment  of  that  court  having  been  affirmed  by  the  Court 
of  Appeals,  he  has  appealed  to  this  court.  The  alleged  incest  was 
the  commission  of  fornication  with  Mary  Belle  Ellis,  his  daughter, 
and  she  testified  that  he  had  frequently  had  sexual  connection  with 
her,  but  that  '^  he  made  her  do  it ;"  and  that  ^'  she  did  not  tell  of 
it  because  afraid  that  he  would  beat  her  —  that  he  threatened  to 
beat  her  if  she  told  anyone.''  At  the  time  of  the  connection 
alleged  in  the  indictment  she  was  o^er  twelve  years  of  age.  The 
crime  alleged  is  punishable  by  imprisonment  in  the  penitentiary  for 
a  term  not  exceeding  seven  years.  The  court  instructed  the  jury 
that  :  ''  If  defendant  is  the  natural  parent  of  the  girl,  Mary  Belle 
Ellis,  and  at,  etc.,      *      *      he  did  feloniously  and  incestuously 
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oommit  fornication  with  her,  by  actually ,  and  with  full  knowledge 
of  the  relationship,  etc.,  having  carnal  knowledge  of  her  person, 
whether  with  or  without  her  consent,  you  will  find  him  guilty  of 
incest.". 

[But  on  another  point] 

We  do  not  hold  it  necessary  that  both  parties  must  be  guilty  of 
the  crime  of  incest  before  the  guilty  one  can  be  convicted.  For 
instance,  if  in  this  case,  the  defendant  was  aware  of  the  relation- 
ship between  him  and  Mary  Belle,  and  she  was  ignorant  of  it,  he 
would  be  guilty  and  punishable  under  the  statute,  if  the  illicit  con- 
nection was  by  mutual  consent,  although  she  could  not  have  been 
guilty  of  incest  because  ignorant  of  the  relationship  existing  be- 
tween her  and  the  defendant.  Whether  the  defendant  had  sexual 
intercourse  with  his  daughter  with  her  consent  was  a  question 
which  should  have  been  submitted  to  the  jury,  with  a  direction  to 
convict,  if  satisfied  that  she  consented,  and  to  acquit  the  defendant 
if  he  forced  her  to  submit 

Judgment  is  reversed  and  the  cause  remanded. 

Judgment 

All  conouTy  except  Nobtoh,  J.,  who  dissents. 


StaTB  Vi  MOOBB. 


(74  Mo.  4ia.) 

A  ooantj  treasarer  Is  liable  for  loes  of  the  ooontj  funds  deposited  bj  him 
generally  in  a  bank,  although  the  bank  was  repated  aolveiit,  and  saeb 
depoeit  was  necessary  for  the  safety  of  the  f ands.* 

Thieves,  tramps  and  robbers  are  not  "pablic  enemies'*  witbin  the  role 
exempting  bailees. 

ACTION  on  a  county  treasurer's  bond.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Smith  dk  Krauthoff,  for  appellant. 

Ohver  dt  Shepley  and  Virfftl  M,  HamSy  tor  respondent. 


•See  Fork  Ox  ▼.irat«ma(&  0.1),  40  Am.  Ben.  975. 


OCTOBER  TERM,  1881.  323 

State  V.  Moore. 

Norton,  J.  The  State,  on  relation  of  Mississippi  county,  sued 
James  S.  Moore  and  Joseph  G.  Moore  on  a  bond  given  by  James  S. 
Moore,  as  treasurer  of  said  county,  November  9,  1878,  in  the 
penalty  of  $20,000.  The  bond  was  conditioned  that  James  S. 
Moore  should  perform  all  the  duties  of  said  office.  The  petition 
alleged  that  the  law  required  the  treasurer,  at  the  expiration  of  his 
term  of  office,  to  pay  over  to  his  successor  all  moneys  in  his  custody, 
as  treasurer,  belonging  to  the  plaintifF ;  and  that  said  Moore  received 
as  treasurer,  $2,996.90  during  his  term  of  office,  belonging  to 
plaintiff,  and  has  failed  and  refuses  to  pay  over  to  his  successor  said 
$2^996.90,  and  prayed  judgment  for  said  sum. 

The  defendants  answered  that  at  the  time  said  moneys  came  to 
the  possession  of  the  treasurer,  Mississippi  county  was  not,  nor  for 
a  long  time  thereafter,  a  safe  place  to  keep  such  large  sums  of 
money ;  that  it  was  then,  and  has  been  since,  overrun  with  thieves 
and  tramps,  and  overpowering  public  enemies,  and  the  dwelling 
houses  and  other  buildings  there  were  unfit  and  unsafe  for  keeping 
money ;  that  the  County  Court  made  no  provision  for  an  iron  safe, 
with  locks  or  other  means  of  safe  custody  of  county  funds ;  that 
ordinary  prudence  required  the  treasurer  to  deposit  said  money  in 
a  safer  place  than  could  be  found  in  said  county ;  that  no  business 
man  was  willing  to  keep,  or  did  keep,  any  large  sum  of  money  in 
said  county ;  that  in  this  emergency,  the  treasurer,  after  strict  in- 
quiry as  to  the  safety  and  solvency  and  faithful  management  of  the 
**  North  St.  Louis  Savings  Association,"  a  bank  in  the  city  of  St. 
Louis,  deposited  the  money  claimed  in  this  suit  in  said  buik  —  in 
which  bank  the  said  James  S.  Moore  deposited  his  own  funds,  and 
the  wealthiest  and  most  prudent  merchants  deposited  their  funds  — 
making  said  deposit  in  the  name  of  James  S.  Moore,  treasurer  of 
Mississippi  county  ;  that  said  deposit  was  made  with  the  knowledge 
and  assent  of,  and  without  objection  by,  the  Mississippi  County 
Court ;  that  while  said  money  remained  in  said  bank  it  failed,  and 
said  money  was  lost  after  the  utmost  care  of  the  treasurer,  and  by 
unavoidable  misfortune.  To  this  answer  a  replication  was  filed, 
putting  in  issue  the  facts  alleged,  but  on  the  trial  it  was  agreed 
that  aD  the  &cts  of  and  concerning  the  controversy  were  fully  and 
correctly  set  out  in  the  petition  and  answer.  The  court  rendered 
judgment  for  defendants,  and  plaintifF  brings  the  case  here  by 
appeal. 

The  condition  of  the  bond  sued  upon  was  that  defendant,  as 
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county  treasurer,  ^^  shall  faithfully  perform  all  the  duties  of  his 
said  office."  These  duties  are  prescribed  by  law,  and  are  as  follows: 
'^To  receive  all  moneys  payable  into  the  treasury  of  the  county, 
and  disburse  the  same  on  warrants  drawn  by  order  of  the  County 
Court ;  to  keep  a  just  account  of  all  moneys  received  and  disbursed; 
to  deliver  over  to  his  successor  in  office  all  thmgs  pertaining  thereto, 
together  with  all  moneys  belonging  to  the  county.  "  When  there- 
fore the  defendant  as  treasurer  of  the  county  bound  himself  to 
perform,  faithfully,  ^^  all  the  duties  of  his  said  office,  "  he  assumed, 
among  others,  an  obligation  to  deliver  to  his  successor  in  office,  *^  all 
things  pertaining  thereto,  together  with  all  moneys  belonging  to  the 
county,"  as  much  so  as  if  it  had  been  specifically  incorporated  in 
the  bond. 

In  this  suit  defendant  is  sought  to  be  made  liable  for  non-com- 
pliance with  his  agreement  to  deliver,  or  pay  over  to  his  successor 
m  office,  the  sum  of  $2,996.90,  money  belonging  to  the  county. 
The  defendant  and  treasurer  answers  that  he  ought  not  to  be  held 
to  his  obligation,  because,  in  consequence  of  Mississippi  county 
being  overrun  with  ti^mps,  thieves,  robbers,  public  enemies,  money 
could  not  be  safely  kept  in  said  county ;  and  for  the  purpose  <xt 
keeping  it  safely,  he  deposited  it  to  his  credit,  as  treasurer,  in  a 
bank  in  St.  Louis,  which  failed,  whereby  the  money  was  wholly 
lost.  Such  an  answer  as  this,  we  think,  is  insufficient  to  shield 
defendant  from  liabibty  in  any  view  which  can  be  taken  of  the  case. 
If  the  obligation  assumed  by  defendant,  in  his  bond,  to  deliver 
over  to  his  successor  in  office  all  money  belonging  to  the  county, 
can  only  be  met  or  discharged  by  making  such  delivery  or  payment, 
it  is  clear  that  the  facts  set  up  in  the  answer,  and  admitted  to  be 
true,  constitute  no  defense.  That  the  above  rule  is  the  correct  one 
governing  in  such  cases  is  established  by  the  following  authorities, 
approvingly  cited  by  this  court  in  the  case  of  State  v.  Powelly  67 
Mo.  395  ;  8.  c,  29  Am.  Rep.  612 ;  U.  S.  v.  Prescoft,  3  How.  578; 
U.  S.  V.  Morgan,  11  id.  164  ;  U.  8.  v.  Dc^hiel  4  Wall.  185 ;  U.  S. 
V.  KeeAler,  9  id.  83  ;  Boyden  v.  U.  S.,  13  id.  17. 

If  on  the  other  hand  under  the  rule  laid  down  in  the  case  of  U. 
S,  V.  T7iom(Vi,  15  Wall.  337,  defendant  is  to  be  regarded  as  a  bailee 
and  exempt  from  liability  to  pay  when  the  loss  is  occasioned  by  the 
act  of  God  or  a  public  enemy,  he  would  still  be  liable  under  the 
facts  stated  in  the  answer,  because  they  show  that  the  loss  was  not 
occasioned  in  either  of  these  ways.    The  tramps,  thieves  and  rob- 
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here,  which  it  is  alleged  oyerran  Mississippi  county,  while  they  are 
enemies  to  the  peace  and  safety  of  the  public  and  social  order,  are 
not  public  enemies  in  the  legal  sense  of  these  words.  '^  By  enemies 
is  to  be  understood  public  enemies,  with  whom  the  nation  is  itself 
at  open  war;  and  not  merely  robbers,  thieves  and  other  private  dep* 
redators,  however  much  they  may  be  deemed  in  a  moral  sense  at 
war  with  society.  Losses  therefore  which  are  occasioned  by  rob- 
bery on  the  highway,  or  by  the  depredations  of  mobs,  riots,  insur- 
gents and  other  felons,  are  not  deemed  losses  by  enemies  within  the 
meaning  of  the  exception."  Story  on  Bail.  (9th  ed.),  §  526 ;  Angell 
on  Carriers,  §  200;  Hutch,  on  Carriers,  §§  204,  205. 

Besides  this,  the  facts  agreed  upon  show  that  defendant  made 
not  a  special  but  general  deposit  of  the  money  to  his  credit  as  treas- 
urer. Under  the  authority  of  the  case  of  the  ifiate  v.  Fotoeily  67 
Mo.  395  ;  8.  c,  29  Am.  Bep.  512,  by  making  such  deposit  ^Uhe 
bank  simply  became  indebted  to  him  in  his  official  capacity,  and  he 
took  the  risk  of  being  able  to  collect  it  when  he  required  it."  Judg- 
ment reversed  and  cause  remanded,  to  be  proceeded  with  in  con- 
formity to  this  opinion. 

JudgnierU  reverse  and  cause  remanded. 

All  the  judges  concur. 


BusssLL  v.  Ikhabitants  of  Towk  of  Columbia. 

a4  Mo.  480.) 

Municipal  corpartUion  —  ncgUgcnce — defect  imtreet. 

A  gaa  oompanj  in  a  town  had  obtained  the  consent  of  the  town  antborities  to 
laj  its  pipes  in  tlie  etreet  upon  agreeing  to  leave  the  streets  in  good  con- 
dition and  not  nnnecessarilj  to  allow  ditches  to  be  left  open.  In  so  lajlng 
pipe  it  allowed  a  ditch  to  remain  open  for  several  dajs.  The  plaintiff  fell 
into  the  ditch  at  night  and  was  hut.  IfM,  tliat  an  action  wonld  lie  against 
the  town. 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Overall  S  Judeen^  Wm.  J.  Howell^  Oordony  Mclniyre  d  Kennan, 
for  appellant. 

Ouiiar  S  Douglasey  and  Macfarlane  «£  TWmib,  for  respondents. 
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Henry,  J.  This  suit  was  instituted  in  the  Boone  Circuit  Court 
by  plaintiff  to  recover  damages  for  an  injury  sustained  by  her  from 
falling  into  a  ditch  made  by  the  Columbia  Oas  &  Coke  Company, 
along  Broadway  street  in  said  town  and  on  a  bridge  in  said  street. 

The  accident  occurred  on  the  bridge  on  the  night  of  August  13, 
1876,  as  plaintiff  was  returning  from  church  with  her  escort.  The 
ditch  or  trench  for  about  fifteen  feet  east  of  the  bridge  and  on  the 
bridge,  was  left  open  from  the  11th  to  the  14th  of  August,  and 
witnesses  for  defendant  testified  that  on  the  night  of  the  13th,  as 
on  previous  nights,  a  red  light  was  placed  about  twenty  feet  east 
of  the  bridge,  and  that  it  remained  there  lighted  until  the  morning 
of  the  14th.  There  was  testimony  for  plaintiff  to  show  the  con- 
trary. The  plaintiff  resided  with  her  father  southwest  of  the  bridge; 
one  witness  says  150  feet,  another  150  yards,  and  a  third  from  280 
to  290  feet;  but  whatever  the  distance  may  be,  there  is  no  question 
that  the  bridge  could  be  seen  from  Col.  Bussell's  residence,  and 
probably  also  the  trench  on  the  bridge ;  but  plaintiff  testified  that 
she  never  saw  the  trench  on  the  bridge,  although  she  saw  the  gas 
company  digging  the  trench  in  Broadway  street.  She  started  alone 
to  the  Episcopal  church,  east  of  the  bridge  on  Broadway  on  the 
night  of  the  13th,  about,  or  a  little  after  dusk,  and  fell  in  company 
with  the  rector  and  his  wife  at  the  bridge ;  but  says  she  was  en- 
gaged in  conversation  with  them  and  did  not  see  the  trench.  It 
was  a  dark  night,  and  returning  from  church,  between  ten  and 
eleven  o'clock,  the  accident  occurred. 

The  Columbia  Oas  &  Coke  Company  was  organized  under  the 
7th  article  of  the  general  corporation  law,  by  the  14th  section  o^ 
which  any  corporation  formed  under  that  article,  for  the  purpose 
of  supplying  any  city,  town  or  village  with  gas,  *  *  *  has  the 
power  to  lay  conductors  for  conveying  gas  through  the  streets 
*  *  *  of  any  such  city,  town  or  village,  with  the  consent  of  the 
municipal  authorities  thereof  and  under  such  reasonable  regula- 
tions as  the  authorities  may  prescribe.  Wag.  Stats.,  p.  336.  The 
town  of  Columbia  passed  an  ordinance  giving  to  said  Gas  &  Coke 
Company  the  right  to  lay  gas  pipes  along  any  street  or  alley,  pro- 
vided the  same  shall  be  left  in  good  condition  and  the  ditches  not 
be  left  open  any  longer  than  necessary  to  lay  or  repair  pipes.  On 
the  21st  day  of  November,  1872,  the  said  company,  in  writing,  ac- 
cepted the  rights,  etc.,  granted  by  said  ordinance. 

The  injury  to  plaintiff  was  a  sprain  of  the  ankle,  and  was  a  sen- 
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0118  and  painful  affliction,  confining  plaintiff  to  the  house  from 
AngOBt  to  November.  There  was  evidence  tending  to  prove  that 
the  sprain  was  improperly  treated  by  the  physicians,  and  was  in 
oonaequenoe  more  serious  than  it  would  otherwise  have  been ;  and 
alao  that  plaintiff  in  November  and  subsequently  danced  in  quad- 
rilles and  waltzes,  which  aggravated  the  injury  and  retarded  re- 
covery. 

The  cause  was  tried  in  the  Audrain  Circuit  Oourt  on  change  of 
venue,  and  plaintiff  obtained  a  judgment  for  $2,800,  from  which 
defendant  has  appealed. 

[Omitting  instructions  and  requests.] 

The  town  of  Columbia  is  bound  to  keep  its  streets  free  from  ob- 
struction, and  reasonably  safe  for  travel  in  the  usual  modes,  and  is 
liable  for  an  injury  by  a  neglect  of  this  duty.  Blake  v.  Si.  Louis, 
40  Mo.  569;  Bassett  v.  St.  Joseph,  53  i^  290;  s.  c,  14  Am.  Bep. 
446;  WOshY.  SL  Louis,  73  Mo.  71 ;  2  Dill.  Mun.  Corp.  (2ded.), 
§  1024.  Nor  can  this  duty  be  evaded,  suspended  or  cast  upon  others 
by  any  act  of  its  own.  2  Dill.  Mun.  Corp.,  §  1027,  and  authorities 
above  cited.  If  a  defect  in  a  street  be  occasioned  by  accident,  or 
by  the  wrongful  and  unauthorized  act  of  a  third  person,  the  lia- 
bility of  the  city  does  not  begin  until  it  has  notice  of  the  defect, 
or  until  it  has  existed  for  such  a  length  of  time  that  ignorance  of 
its  existence  is  inexcusable.  It  is  in  such  cases  that  the  authorities 
cited  by  counsel  of  respondent,  with  respect  to  notice  of  the  defect, 
are  applicable.  '^  Where  streets  have  been  rendered  unsafe  by  the 
direct  act,  order  or  authority  of  the  municipal  corporation  (not 
acting  through  independent  contractors),  no  question  has  been 
made,  or  can  reasonably  exist,  as  to  the  liability  of  the  corporation 
for  injuries  thus  produced,  when  the  person  suffering  them  is  with- 
out oontributoiy  fault,  or  was  using  due  care.  Where  the  duty  to 
keep  its  streets  in  safe  condition  rests  upon  the  corporation,  it  is 
liable  for  injuries  caused  by  its  neglect  or  omission  to  keep  the 
sb^eets  in  repair,  as  well  as  for  those  caused  by  defects  occasioned 
by  the  wrongful  acts  of  others,  but  as  in  such  cases  the  basis  of  the 
action  is  negligence,  notice  to  the  corporation  of  the  defect  which 
caused  the  injury,  or  facts  from  which  notice  thereof  may  reason* 
ably  be  inferred,  or  proof  of  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known  and  remedied  by  it,  is 
essential  to  liability."  2  Dill..  §  1024.  I  have  quoted  thus  exten- 
sively from  this  author,  for  the  reason  that  in  that  panigraph  th(t 
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distinction  between  the  cases  in  which  notice  of   the  defect  is  re- 
quired, and  those  in  which  it  is  not,  is  clearly  taken. 

In  Bassetl  v.  8f.  Joseph,  53  Mo.  298;  s.  c,  14  Am.  Bep.  446,  the 
court  observed  :  ^'  All  of  the  evidence  in  the  present  case  shows 
most  clearly  that  excavation  was  either  extended  into  the  highway 
a  few  feet  or  came  up  to  the  edge  of  the  highway.  In  such  cases, 
if  it  renders  travel  dangerous,  it  is  as  much  the  duty  of  the  city  to 
protect  the  public  against  the  danger  in  the  one  case  as  in  the  other, 
and  it  makes  no  difference  in  such  case,  whether  the  excavation 
was  made  by  the  city,  or  by  another,  except  when  not  made  by  the 
authorities  of  the  city,  they  would  not  be  liable  until  after  they  had 
notice  of  the  dangerous  condition  of  the  streef  This  is  a  recog- 
nition of  the  distinction.  Here  the  trench  having  been  dug  by  a 
company,  to  which  the  town  of  Columbia  had  given  permission  to 
make  it,  and  which  permission  it  was.  at  liberty  to  withhold,  the 
liability  of  the  corporation  is  the  same  as  if  it  had  been  made  by 
its  own  servants,  by  its  direction. 

Barry  v.  8f.  Louis,  17  Mo.  121,  which  held  a  contrary  doctrine, 
has  been  overruled  by  Welsh  v.  81.  Louis,  supra,  and  while  adjudi- 
cations in  line  with  Barry  v.  8L  Louis,  are  to  be  found  in  some  of 
our  sister  States,  yet  in  others  the  doctrine  more  recently  announced 
by  the  court  on  that  subject  is  maintained.  In  8lorrs  v.  Utica,  1 7 
N.  Y.  104,  the  plaintiff  drove  his  team  into  a  sewer  excavated  in  a 
street  of  said  city,  and  sued  the  city  for  damages.  The  defense  was 
that  the  excavation  was  made  by  one  Shippy,  under  a  contract  with 
the  city.  This  was  held  no  defense,  the  court  remarking: 
'^Although  the  work  is  let  out  by  contract,  the  corporation  remains 
charged  with  the  care  and  control  of  the  street  in  which  the  improve- 
ment is  carried  on.  The  performance  of  this  work  necessarily  ren- 
ders the  street  unsafe  for  night  travel.  This  is  a  result  that  does 
not  at  all  depend  on  the  care  or  negligence  of  the  laborers  em- 
ployed by  the  contractor.  The  danger  arises  from  the  nature  of 
the  improvement,  and  if  it  can  be  averted  only  by  special  precautions, 
such  as  placing  guards  or  lighting  the  streets, the  corporation  which 
has  authorized  the  work  is  plainly  bound  to  take  those  precau- 
tions. " 

The  contract  between  Shippy  and  the  city  contained  no  stipula- 
tion in  respect  to  any  precautions  for  the  security  of  travellers,  and 
while  the  ordinance  which  permitted  the  gas  company  to  make  the 
trench  in  question  in  this  case  required  the  company  to  keo])  the 
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street  in  good  condition,  and  not  to  leave  the  ditch  open  any  lon- 
ger than  necessary  for  laying  or  repairing  pipes,  we  do  not  think 
that  that  exempted  the  city  from  liability.  It  anthorissed  the  digging 
of  the  trench,  and  knew  that  the  work  was  in  progress.  In  Siorm 
T.  Utica,  17  N.  Y.  104,  the  court  observed  the  charge  of  the  judge 
was  correct  "  unless  it  be  in  the  apparent  concession  that  a  muni- 
cipal corporation  can  avoid  the  duty  in  question,  and  the  conse- 
quent liability  to  persons  who  sufiFer  injury  from  its  neglect,  by 
bringing  the  contractor  into  a  stipulation  that  he  will  perform  such 
duly/* 

The  case  of  Kelly  v.  Mayor  of  New  York,  11  N.  Y.  433,  was  one 
in  which  the  city  had  employed  one  under  an  ordinance  to  grade 
a  space  thirty  feet  wide  through  the  center  of  a  street,  and  by  the 
contract  the  contractor  was  to  erect  a  fence  across  the  end  of  the 
work,  and  during  the  night  to  keep  sufficient  lights  on  and  near  the 
work,  and  to  take  all  other  precautions  to  prevent  accidents  and  in- 
juries to  persons  and  property,  and  to  indemnify  the  city  against 
all  loss  or  damage  by  reason  of  any  neglect  or  unskillfulness  in  the 
execution  of  the  work,  which  was  to  be  done  under  the  direction 
and  to  the  satisfaction  of  certain  officials  of  the  corporation  having 
charge  of  the  work.  The  plaintiff's  horse  was  struck  and  injured 
by  a  stone  thrown  from  a  blast  set  off  on  said  street  while  plaintiff 
was  driving  along  a  road  in  its  vicinity. 

The  question  there  presented  was  a  very  different  one  from 
that  we  are  considering.  Plaintiff  in  that  case  was  not  injured 
on  the  street,  or  by  any  defect  in  the  street.  The  city,  so 
far  as  travellers  were  concerned,  had  discharged  its  duty,  and 
the  injury  complained  of  was  done  by  the  carelessness  of  the 
servant  of  the  contractor  in  making  the  blast,  and  the  contractor 
and  not  the  city  was  held  liable.  Storrs  v.  UticayfdJA  decided  sub- 
sequently, and  KeUy  v.  Mayor  was  cited  and  approved.  Pack  v. 
Mayor  of  New  York,  4  Seld.  222,  was  similar  to  Kelly  v.  Samey  and 
m  Storrs  yrUticay  i\iQ  court  said  that  in  those  two  cases  ^'the 
general  doctrines,  so  well  set  forth  in  Blake  v.  Ferris  were  applied 
with  entire  precision,"  expressing  a  doubt  however  whether  they 
had  been  so  applied  in  Blake  v.  Ferris,  1  Seld.  48. 

In  support  of  the  foregoing  general  views  are  Hincks  v.  Milwaukee^ 

46  Wis.  565 ;  B.  c,  32  Am.  Eep.  735 ;  Deiroit  v.  Corey,  9  Mich. 

165 ;  Mayor  v.    Watdner,  49  Ga.  316 ;   Willard  v.    Richardson, 

3  Gray,  349 ;     GUy  of  Springfield  v.  Le  Claire,  49  111.  476.     In 
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the  latter  case  it  was  obseryed  by  the  court  that :  '^  There  is  no 
charge,  in  the  declaration,  of  negligence  in  not  keeping  the  street  in 
repair,  but  for  permitting  the  work  to  be  carried  on  in  the  street, 
dwgeroos  in  itself,  without  proper  safeguards,  and  which  they  ne- 
glected to  supply.  The  injury  complained  of  was  not  the  result  of 
a  defective  street,  which  a  trayeller  upon  it  might  have  noticed  and 
reported,  but  for  permitting  the  sewer  to  be  excavated  in  a  manner 
hazardous  to  the  safety  of  the  people/' 

The  instructions  given  by  the  court  recognized  the  principles 
herein  stated. 

The  instructions  asked  by  defendant  and  refused  were  properly 
refused.  The  first  was  to  the  effect  that  if  the  gas  company  was 
not  the  defendant's  servant  in  making  the  ditch,  etc.,  plaintiff 
oould  not  recover.  The  second  was  properly  refused  because  the 
doctrine  of  notice  has  no  application  to  the  case. 

[Omitting  minor  questions.] 

Judgmmit  affirmed. 

Allooncnr. 


Statb  y.  Wilfobth. 

OnutUuUonal  law — caneeaM  wtapent, 

A  stalale  prohibitliig  the  ourylng  of  oonoealed  weapoiui  is  not  nneoiurtStatloiial. 

(8$€note,p.  882.) 

CONYIOTION  of  carrying  concealed  fire-arms.     The  opinion 
states  the  point 

Wm.  M.  Morgan,  for  appellant. 

D,  H.  McIntgvBy  attorney-general,  for  State. 

• 

Norton,  J.  Defendant  was  indicted  at  the  May  Term^  1877,  of 
the  Circuit  Court  of  Cape  Girardeau  county  for  going  into  a 
church  house  in  said  county  where  people  were  assembled  for 
literary  purposes,  viz.  :  for  the  purposes  of  a  school  exhibition,  the 
said  defendant  having  about  his  person  fire-arms,  the  said  defend- 
ant not  being  a  person  whose  duty  it  is  to  bear  arms  in  the  discharge 
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of  duties  impoBed  apon  him  by  law.     On  the  trial  defendant  was 
emyicted  and  fined  110,  and  the  cause  is  here  on  his  appeal. 

[Minor  points  omitted.] 

It  is  also  insisted  that  the  statute  on  which  the  indictment  was 
framed  is  in  conflict  with  the  2d  article  of  amendments  to  the  Consti- 
tution of  the  United  States,  which  declares  'Hhat  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be  infringed."  The  statute 
which  gaye  origin  to  the  indictment  (Acts  1875,  g  1,  p.  50)  is  direc- 
ted against  the  practice  of  canning  concealed  weapons  or  fire-arms, 
and  the  pernicious  consequences  fiowing  from  such  a  practice.  In 
Kentucky  it  has  been  held  that  any  statute  which  denies  to  the  citizen 
the  right  to  carry  arms,  whether  openly  or  concealed,  is  an  infringe- 
ment of  the  right  guaranteed  by  the  Constitution.  DlUs  v.  Common' 
wealiAf  2  Litt.  90  (13  Am.  Dec.  251).  The  same  doctrine  prevails  in 
Tennessee.  On  the  other  hand,  in  the  States  of  Georgia,  Louisiana, 
Arkansas,  Indiana  and  Alabama,  it  has  been  held  that  a  statute  mak- 
ing  it  a  misdemeanor  for  a  person  to  carry  concealed  weapons  was  not 
obnoxious  to  said  constitutional  provision.  Nunn  y.  Siate,  1  Kelly 
(6a.),  243  ;  State  v.  Juinel,  13  La.  Ann.  399  ;  State  y.  ^Buzzard,  4 
Ark.  18 ;  State  y.  MitcheU,  3  Blackf.  229  ;  Owen  y.  Statey  31  Ala. 
387 ;  State  y.  Reid,  1  id.  612.  In  the  last  case  aboye  cited,  in  the 
disposition  of  the  question,  it  was  observed  that  '^  the  Constitution, 
in  declaring  that  every  citizen  has  the  right  to  bear  arms  in  defense 
of  himself  and  the  State,  has  neither  expressly  nor  by  implication 
denied  to  the  legislature  the  right  to  enact  laws  in  regard  to  the 
manner  in  which  arms  should  be  borne.  We  do  not  desire  to  be 
understood  as  maintaining  that  in  regulating  the  manner  of  bearing 
arms  the  authority  of  the  legislature  has  no  other  limit  than  its  own 
discretion.  A  statute  which  under  the  pretense  of  regulating, 
amounts  to  a  destruction  of  the  right,  or  which  requires  arms  to  be  so 
borne  as  to  render  them  wholly  useless  for  purposes  of  defense, 
would  be  clearly  unconstitutional.  But  a  law  which  is  merely  in- 
tended to  promote  personal  security,  and  to  put  down  lawless  ag- 
gression and  violence,  and  to  this  end  prohibits  the  wearing  of 
certain  weapons  in  such  a  manner  as  is  calculated  to  exert  an  un- 
happy infiuence  upon  the  moral  feelings  of  the  wearer,  by  making 
him  less  regardful  of  the  personal  security  of  others,  does  not  come 
in  collision  with  the  Constitution."  Whether  such  statutes  are  or 
not  in  conflict  with  the  Federal  Constitution,  is  an  open  question  so 
f:ir  as  the  Federal  courts  are  concerned,  the  question  r.evor  Imv!    •. 
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the  nature  of  narratiye  is  to  be  carefully  excluded."  Bacon  v.  In- 
AdbUants  of  (MarUon,  7  Cush.  586  ;  and  in  Lund  v.  Inliabiiants  of 
Tyngsboroughy  9  id.  42,  the  same  court  said  :  ^  There  must  be  a 
main  or  principal  fact,  or  transaction,  and  only  such  declarations 
are  admissible  as  grow  out  of  the  principal  transaction,  illustrate  its 
character,  are  contemporary  with  it,  and  derive  some  degree  of 
credit  from  W  In  Lubyy.  Hudson  R,  R.  R.  Co.,  17  N.  Y.  133, 
the  Court  of  Appeals  observes  :  ^'  The  declarations  of  an  agent  or 
servant  do  not  in  general  bind  the  principaL  Where  his  act  will 
bind,  his  statements  and  admissions,  respecting  the  subject-matter 
of  those  acts,  will  also  bind  the  principal,  if  made  at  the  same  time 
and  so  that  they  constituted  a  part  of  the  res  gesta.  To  be  admissible, 
they  must  be  in  the  nature  of  original,  and  not  of  hearsay  evidence ; 
they  must  constitute  the  fact  to  be  proved,  and  must  not  be  the 
mere  admission  of  some  other  fact.  They  must  be  made  not  only 
during  the  continuance  of  the  agency,  but  in  regard  to  a  transao- 
tion  depending  at  the  very  time. "  These  general  principles  are  recog- 
nized by  all  the  cases  on  the  subject,  and  the  conflict  between  them 
has  arisen  in  the  application  of  the  principles  to  the  facts  of  the 
particular  case. 

The  observations  above  quoted  from  the  opinion  of  the  New  York 
Court  of  Appeals  were  made  in  a  case  strongly  resembling  the 
case  at  bar.  The  defendant  was  sued  for  negligently  running  a 
railroad  car,  drawn  by  horses,  against  the  plaintiff,  in  one  of  the 
streets  of  the  city  of  New  York.  A  police  officer  was  allowed  to 
testify  that  he  arrested  the  driver  directly  after  the  accident,  the 
citizens  having  stopped  the  car,  and  the  driver  having  got  outside 
the  crowd  which  had  gathered,  and  on  being  arrested,  assigned  as 
ft  reason  why  he  did  not  stop  the  car  that  the  brakes  were  out  of 
order.  The  Court  of  Appeals  held  it  error  to  admit  the  testimony, 
and  observed  that :  **  The  alleged  wrong  was  complete,  and  the 
driver  when  he  made  the  statement  was  only  endeavoring  to  ac- 
count for  what  he  had  done.  He  was  manifestly  excusing  himself 
and  throwing  the  blame  on  his  principal."  Here  the  servant  who 
remarked  to  his  fellow-servant :  ^^  If  you  had  stopped  the  train 
when  I  told  you,  you  would  not  have  killed  him,"  was  only  en- 
deavoring to  exculpate  himself  and  throw  the  blame  on  his  fellow- 
servant,  and  neither  his  remark  nor  the  reply  to  it  by  the  other 
was  made  in  the  prosecution  of  the  business  of  their  employer, 
nor  did  they  immediately  precede  or  accompany  the  act  which  led 
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to  the  catastrophe,  or  constitute  any  part  of  that  act,  but  if  ad- 
missible at  all  would  only  go  to  show  another  fact,  and  were  not  of 
themselves  facts  to  be  proved  as  *' verbal  acts.**  They  were  only 
intended  to  prove  another  fact. 

The  cases  of  Insurance  Co,  v.  Jfoslsy,  8  WalL  397 ;  Comm.  v. 
McPike,  3  Gush.  181,  and  Broiondl  v.  Mo.  Pac.  R'y  Co,y  47  Mo. 
243,  relied  upon  by  respondent's  counsel,  were  not  cases  in  which 
the  declarations  of  agents  were  introduced  as  evidence,  but  the 
declarations  offered  and  received  were  made  by  the  persons  injured, 
or  by  persons  laboring  under  some  disease,  and  the  statements  re- 
lated to  the  cause  of,  or  to  the  persons  who  had  inflicted  the  in- 
jury, or  to  the  symptoms  and  suffering  of  the  invalid.  It  may  be 
observed  of  the  case  of  the  Insurance  Co.  v.  Mosley,  that  Mr.  Jus- 
tice Cliffobd  delivered  a  very  able  dissenting  opinion,  concurred 
in  by  Justice  Nelson.  The  case  of  Comm.  v.  MoPike,  has  by  more 
recent  decisions  of  the  Supreme  Court  of  Massachusetts  been 
questioned  and  qualified,  if  not  overruled.  See  cases  supra.  And 
the  case  of  Browfutl  v.  Pac.  IVy  Co.  has  never  been  satis- 
factory to  the  bar  or  bench  of  this  State.  The  case  of  Comm.  v. 
Haeketl,  2  Allen^  137,  u  distinguishable  from  BrowneU  v.  Pac.  R^y 
Co.,  and  Comm.  v.  McPike.  The  facts  of  that  case  were,  that 
Oillen  was  stabbed  in  the  night-time  by  one  who  immediately  ran 
awjiy,  and  the  evidence  offered  was  that  Gillen  at  the  moment  he 
was  stabbed  cried  out:  **  I'm  stabbed,"  and  a  witness  for  the 
Commonwealth  testified  that  he  heard  the  exclamation  and  at  once 
went  to  Gillen  and  reached  him  within  twenty  seconds  after  the  ex- 
clamation, and  was  asked:  ^'  When  you  got  to  Gillen  what  did  he 
say  ?  "  His  answer  was:  ''  He  said  I'm  stabbed  ;  I'm  gone  ;  Dan. 
Hackett  has  stabbed  me."  The  Supreme  Court  said:  ''If  it  was 
a  narrative  statement  wholly  unconnected  with  any  transaction  or 
principal  &ct,  it  would  be  clearly  inadmissible.  But  such  was  not 
its  character.  It  was  uttered  immediately  after  the  alleged  homi- 
cidal act,  in  the  hearing  of  a  person  who  was  present  when  the 
mortal  stroke  was  given,  who  heard  the  first  words  uttered  by  the 
deceased,  and  who  went  to  him  after  so  "brief  an  interval  of  time 
that  the  declaration  or  exclamation  of  the  deceased  may  fairly  be 
deemed  a  part  of  the  same  sentence  as  that  which  followed  instantly 
after  the  stab  with  the  knife  was  inflicted.^^  That  portion  of  the 
opinion  which  we  have  italicised  indicates  the  precise  ground  upon 
which  the  evidence  was  held  admissible. 
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Strictly  applying  the  principles  above  announced,  and  "  it  is 
dangerous  to  open  the  door  to  declarations  of  agents  beyond  what 
the  cases  have  already  done;''  was  the  evidence  offered  in  the  case 
at  bar  admissible  ?  Were  the  declarations  connected  with  the 
calamity  as  a  cause  or  concomitant  ?  Were  they  contemporary  with 
the  principal  transaction,  and  illustrative  of  its  character,  or  merely 
a  subsequent  narrative  how  it  occurred  or  an  explanation  of  how  it 
might  have  been  avoided  ?  If  the  latter,  as  we  think,  they  were 
wholly  inadmissible,  and  the  court  erred  in  permitting  the  evidence 
to  go  to  the  jury. 

It  is  not  to  be  denied  that  some  of  the  authorities  cited  by  respond- 
ent's counsel,  and  others  not  cited,  sustain  his  position.  With  few 
exceptions  they  are  not  cases  however  in  which  the  question  of  agency 
was  involved,  but  cases  in  which  the  declarations  offered  were  those 
of  persons  injured,  as  to  the  causes  of,  or  to  the  persons  who 
inflicted  the  injuries,  and  while  there  may  be  circumstances  which 
would  warrant  a  less  rigorous  application  of  the  principle,  in  such 
cases  we  are  satisfied  that  a  strict  adherence  to  principle  is  the  better 
course  whea  it  is  sought  to  charge  a  master  for  the  acts  of  his  ser- 
Yant ;  and  where  there  is  such  a  conflict  of  authority  on  a  subject,  we 
are  inclined  to  be  guided  by  principle,  rather  than  follow  adjudica- 
tions which  have  departed  from  it,  in  the  apparent  necessity  for  a  de- 
parture in  the  given  case.  If  in  the  present  instance  the  train  could 
have  been  stopped  after  deceased  was  discovered  on  the  trestle  by  de- 
fendant's servants,  that  fact  can  be  proved  by  legitimate  testimony. 
The  servants  who  made  the  declarations  offered  in  evidence  are 
competent  witnesses  for  plaintiff  to  prove  that  her  husband  was  seen 
on  the  trestle  by  the  servants  managing  the  train,  and  that  the 
train  could  have  been  stopped  before  it  reached  him.  It  is  no 
answer  to  this  that  plaintiff  could  not  rely  upon  them  because  they 
were  in  defendant's  employment.  We  are  not  to  assume,  in  order 
to  admit  incompetent  evidence,  that  the  only  person  to  whom  the 
fact  to  be  proved  is  known  would  commit  perjury.  If  plaintiff 
cannot  prove  by  competent  testimony  a  fact  essential  to  her  re- 
covery, wo  cannot  establish  a  rule  in  her  favor,  which  in  a  hundred 
other  cases  would  probably  lead  to  manifest  injustice. 

[Minor  matter  omitted.  ] 

For  the  error  committed  in  admitting  the  declarations  of  the 
defendaut'd  servants,  the  judgment  is  reversed  and  the  cause  re- 
manded. Reversed  and  remanded. 

All  concur  except  IU.Y,  J.,  absent. 
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JlSiitor  and  MrvarU  —  eourm  qf  mnphprnmU. 

A  hoj  eight  yoftra  old  jamped  apon  the  steps  of  a  paaaenger  rattwaj  oar  and 
■at  oa  the  platform,  to  steal  a  ride.  The  oonduetor  or  brakeman  kicked 
him  off  the  ear  while  the  train  was  moving  some  ten  miles  an  hour,  and  he 
was  injured.  BM,  that  a  reeoTerj  against  the  railway  company  was 
warranted.    (See  note,  p.  840.) 

ACTION  for  personal  in jnries.    The  head-note  states  the  facts. 
The  plaintifl  had  judgment  below, 

Samuel  Hand,  for  appellant. 

mUon  Smith,  for  respondent. 

Akdbews,  C.  J.     The  jury  have  found  that  the  plaintiff  was 
kicked  from  the  car  while  in  motion,  by  the  conductor  or  brake- 
man.     There  was  a  very  sharp  conflict  of  evidence  upon  this  ques- 
tion.    The  testimony  of  the  conductor  and  brakeman,  and  of  a 
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by-stander  tended  strongly  to  show  that  neither  the  conductor  not 
brakeman  touched  or  said  any  thing  to  the  plaintiff^  and  that  he 
and  other  boys  jumped  off  the  platform  of  the  car  as  the  brakeman 
came  out  of  the  door. 

It  is  not  claimed  that  the  finding  of  the  jury  upon  thjs  issue  is 
unsupported  by  eyidence,  and  the  point  is  not  raised  by  any  ezcep- 
tioUy  but  it  is  insisted  that  the  act  of  kicking  a  boy  from  a  car  while 
in  motion,  assuming  that  it  was  done  by  the  conductor  or  brake- 
mauy  was  not  within  the  scope  of  any  authority  conferred  by  the 
defendant  ^pon  the  person  in  charge  of  the  tnun^but  was  an  illegal, 
wanton,  and  willful  act,  for  which  the  employer  is  not  responsible. 

By  the  general  regulations  adopted  by  the  defendant,  in  force  at 
the  time  of  the  transaction  in  question  the  conductor  has  charge  of 
the  train,  and  is  responsible  for  its  safe  and  proper  management, 
and  brakemen,  and  other  seryants  thereon,  are  subject  to  his  orders. 
He  is  authorized  to  remove  from  the  car  persons  who  refuse  to  pay 
their  fare,  or  are  drunk,  riotous,  or  unruly ;  but  the  regulations 
declare  that  in  exercising  this  authority  he  must  be  governed  by 
the  provisions  of  law.  The  only  provision  of  law  on  the  subject  is 
found  in  section  35  of  the  General  Railroad  Act  (Laws  of  1850, 
chap.  140),  which  provides  that  if  any  passenger  shall  refuse  to 
pay  his  fare,  it  shall  be  lawful  for  the  conductor  to  put  him  and  his 
baggage  out  of  the  cars,  using  no  unnecessary  force,  at  any  usual 
stopping  place,  or  near  any  dwelling-house,  on  stopping  the  train. 
The  regulations  defining  the  duties  of  brakemen,  introduced  by 
the  defendant,  are  not  printed  in  the  case,  and  there  is  no  proof  be- 
fore us  of  any  specific  authority  given  to  brakemen  to  remove 
trespassers  from  the  cars.  It  is  conceded  that  authority  in  a  con- 
ductor to  remove  a  trespasser  in  a  lawful  manner,  whether  conferred 
by  the  rules  or  not  is  implied,  and  is  incident  to  his  position.  We 
think  the  same  concession  must  be  made  in  respect  to  the  autli  )rity 
of  a  brakeman  who  finds  a  trespasser  on  the  platform  of  a  car.  His 
duties  do  not  primarily  pertain  to  the  protection  of  the  cars 
against  intruders  ;  but  he  is  a  servant  of  the  company  on  the  train 
concerned  in  its  management,  and  fully  cognizant  of  the  obvious 
fact  that  intruders,  who  jump  upon  the  trains  for  a  ride,  without 
intention  of  becoming  passengers,  are  wrongfully  there.  Suppose 
a  train  was  standing  still,  and  a  trespasser  was  put  off  by  force  by  a 
brakeman,  using  no  unnecessary  violence,  would  it  not  be  a  good 
defense  to  an  action  against  him  for  the  assault,  that  he  was  brake- 
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man,  and  did  the  act  complained  of  in  that  capacity,  although 
without  ezpreBs  authority  ?  The  implied  authority  in  such  a  case 
is  an  inference  from  the  nature  of  the  business,  and  its  actual  daily 
exercise,  according  to  common  observation  and  experience.  But 
assuming  authority  in  the  conductor  or  brakeman  to  remoye  a  tres- 
passer in  a  lawful  manner,  the  question  remains,  whether  when  a 
conductor  or  brakeman,  without  warning  or  notice  of  any  kind, 
kicks  a  boy  of  eight  years  from  the  platform  of  a  car,  while  the 
train  is  running  at  a  speed  of  ten  miles  an  hour,  he  can  be  said  to 
be  acting  within  the  scope  of  his  employment,  so  as  to  make  the 
oompany  liable  for  the  act.  Assuming  the  case  made  by  the  plaint- 
iff, the  act  was  flagrant,  reckless,  and  illegal ;  but  the  point  is,  was 
the  act  within  the  scope  of  the  employment  and  authority  ?  If  it 
was,  and  the  servant  in  doing  what  he  did  undertook  to  act  for  the 
oompany,  and  not  for  himself  or  far  his  own  ends,  the  company  is 
not  exonerated,  although  the  servant  may  have  deviated  from  in- 
structions in  executing  the  authority,  or  may  have  acted  without 
judgment,  or  even  brutally.  The  removal  of  trespassers  from  the 
cars,  was,  as  we  hold,  within  the  implied  authority  of  the  defend- 
ant's servants  on  the  train.  The  fact  that  they  acted  illegally  in 
removing  the  plaintiff  while  the  train  was  in  motion  does  not 
exonerate  the  defendant.  In  some  cases,  where  the  existence  of  an 
authority  in  the  servant  to  do  a  particular  act  is  in  controversy,  and 
the  authority  is  sought  to  be  established  by  inferences  and  implica* 
tions,  it  may  be  a  material  circumstance  bearing  upon  the  non- 
existence of  the  authority  sought  to  be  implied,  that  the  act  was 
one  which  the  master  could  not  do  himself,  without  a  violation  of 
law.  But  this  fact  would  not  be  decisive.  No  doubt  the  kicking 
of  tho  boy  off  the  car  was  not  only  wron^to  the  plaintiff,  but  was 
a  riolation  of  the  duty  which  the  train  servants  owed  to  the  defend- 
ant, to  exercise  proper  care  in  executing  tho  authority  confided  to 
them  ;  but  in  most  cases,  where  the  master  has  been  held  liable  for 
the  acts  of  a  servant,  the  tortious  act  was  a  breach  of  the  servant's 
duty.  In  this  case  the  authority  to  remove  the  plaintiff  from  the 
car  was  vested  in  the  defendant's  servants.  The  wrong  consisted  in 
the  time  and  mode  of  exercising  it.  For  this  the  defendant  is 
responsible,  unless  the  brakeman  used  his  authority  as  a  mere  cover 
for  accomplishing  an  independent  and  wrongful  purpose  of  his  own. 
The  general  subject  has  been  recently  considered  in  this  court,  and 
it  is  unnecessary  further  to  elaborate  it.     Higgins  v.  Watervliei 
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Turnpike  Co.,  46  N.  Y.  23  ;  s.  c,  7  Am.  Eep.  293  ;  RounUif  v.  /)., 

Z.  dt  W.  R.  R.  Co.y  64  N.  Y.  129  ;8.  c,  21  Am.  Eep.  597.  We  think 

the  court  would  not  have  been  justified  in  taking  the  case  from  the 

jury. 

[A  minor  matter  omitted.] 

Judgm&ni  afirmmL 
All  concur. 


Nam  BT  TBB  BvoMPBB.— flee  note,  40  Am.  Bep-SW  ;  Qu4nn  ▼.  Power^  pott.  In  CMeago 
ondEkuUm  RaUroad  Co.  ▼.  Blexman,  108  Ul.  548,  a  paasenger  on  a  railway  train  arriy- 
tng  at  the  place  to  which  he  had  paid  hie  fare  miaaed  hia  watch,  imd  suppoaing  it  to  have 
been  atolen,  retuaed  U>  leave  the  train  antil  he  ahould  recover  it,  and  the  conductor  con- 
tented that  he  might  remain  on  the  train  until  it  reached  another  atation,  and  after  the 
train  had  atartod  and  a  partial  aearch  had  been  made,  a  paaaenger  asked  who  he  thouglit 
bad  hia  watch,  when  he  repUed.  "  Tliat  fellow,"  pointing  at  a  brakcman,  who  hwm«<^|- 
atelj  atruck  him  in  the  face  with  a  lantern,  field,  that  the  facta  ahowed  a  right  of  action 
againat  the  railroad  company.  The  court  aaid  :  **  But  it  ia  aaid,  *  that  if  the  plaintiff 
waa  injured  by  a  aervant  of  appellant,  it  waa  an  act  outaide  of  the  employment  of  the 
aervant  who  committed  the  act,  and  not  in  furtherance  of  his  employment  by  the  maater.' 
Tbia  position  la  predicated  upon  Ifcif an««  ▼.  Oricket,  lEaat,  106,  and  like  caaea  which 
have  followed  it.  In  the  caae  cited  Lord  Kekyov  aaid  :  '  It  ia  laid  down  by  Holt,  C.  J.,  aa 
a  general  poaition,  that  no  master  Is  chargeable  with  the  acta  of  hia  servant  but  when  he 
acta  in  the  execution  of  the  authority  given  him  .*  Now  when  a  aervant  quite  eight  of  the 
object  for  which  he  is  employed,  and  without  having  in  view  his  mastor^s  ordera  pursues 
tiiat  which  his  own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the  authority  given 
him,  and  according  to  the  doctrine  of  Lord  Holt,  hia  maater  wiU  not  be  anawerable  for 
auchact.*  The  doctrine  announced  ia  no  doubt  correct  wbeniqiplled  to  a  proper  caae. 
If  for  example,  a  conductor  or  brakeman  in  the  employ  of  a  railroad  company  should 
wlllf  ully  or  maliciously  assault  a  stranger— a  person  to  whom  the  railroad  company  owed 
DO  obligation  whatever^  the  master  in  such  a  case  would  not  be  liable  for  the  act  of  the 
servant ;  but  when  the  same  doctrine  Is  invoked  to  control  a  case  where  an  assault  has 
been  made  by  the  servant  of  the  company  upon  a  paaaenger  on  one  of  its  trains,  a  dUrerent 
question  is  presented— one  which  rests  entirely  upon  a  different  principle 

**  What  are  the  obligations  and  duties  of  a  common  carrier  toward  its  passengers  T  In 
Keokuk  Northern  Line  Packet  Co.  v.  TVue,  88  m.  608,  it  was  held  that  a  steamboat  com- 
pany,  as  a  carrier  of  passengers  for  hire,  is  through  ito  officers  and  servants  bound  to  the 
utmost  practicable  care  and  diligence  to  carry  Its  passengers  safely  to  their  place  of  desti- 
nation, and  to  use  all  reasonably  practicable  care  and  diligence  to  maintain  among  the 
crew  of  the  boat,  including  deck  hands  and  roustabouts,  such  a  degree  of  order  and  dis- 
cipline as  may  be  requisite  for  the  safety  of  its  passengers.  The  same  rule  that  governs  a 
steamboat  company  must  also  be  M>Pl^ed  to  a  railroad  company,  aa  the  dutiea  and 
obligations  resting  upon  the  two  are  the  same,  or  any  other  company  which  carries  pas- 
sengers for  hire.  In  Ooddard  v.  Grand  Trunk  Ry.  Co,^  57  Me.  208  ;  s.  c,  <  Am.  Bep.  80, 
In  discussing  this  question,  the  court  says :  '  The  carrier^s  obligation  Is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him  respectfully ;  and  if  he  intmste  the  perform- 
ance of  this  duty  to  his  servants,  the  law  holds  him  responsible  for  the  manner  in  whiidi 
they  execute  the  trust.  *  •  *  He  must  not  only  protect  his  passengers  againat 
the  violence  and  Insulto  of  strangers  and  co-passengers,  but  a/ortiorl,  against  the  violence 
and  insulto  of  his  own  servanto.  If  this  duty  to  the  passenger  is  not  performed—if  this 
protection  ia  not  fumlahed— but  on  the  contrary,  the  passenger  Is  assaulted  and  insulted 
through  the  negUgence  of  the  carrier*s servant,  the  carrier  ia  necessarily  reapouRible. '  In 
Bryant  v.  Rich,  106  Mass.  180,  where  the  plaintiff,  a  passenger  on  a  steambftat,  was 
aawTi^t'T*  and  injured  by  the  atewardand  aome  of  the  talile  waiters,  the  defendant,  as  a 
common  carrier,  was  held  liable  for  the  injury.  In  Oroaker  v.  Chieoifo  and  Nnrthwettem 
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Ry.  Co^  86  wit.  &7 ;  8.  o ,  17  Am.  Bep.  604,  where  the  conductor  of  a  raUroad  train 
ktaed  a  female  paaoenger  agaiuet  her  will,  the  court.  In  an  elahurate  qplnlon,  held  the 
railroad oompanf  liable  for  compensatory  damages.  It  is  there  said  :  *  Wecan  not  thinfc 
there  is  a  question  of  the  respondent's  right  to  recover  against  the  appellant  for  a  tort 
which  wesa  breach  of  the  contract  of  caniage.'  In  Shertey  ▼.  BUlings^  8  Bush,  147,  wbeia 
a  passenger  on  defendant's  boat  was  assiiulted  and  injured  by  an  oflloer  on  the  boat,  the 
defendant  was  held  liable.  See  also,  McKiuley  ▼.  Chicago  and  Northwestern  B.  R.  Gb. 
44Iowa,  314  ;  B.  o.,  24  Am.  Bep.  748  ;  and  N.  O.,  8t.  L.  and  C.  R.  R.  Co,  ▼.  BurtUf  68 
Miss.  dOO.  Many  other  authorities  holding  the  same  doctrine  might  be  cited,  but  we  do 
not  regard  it  necessaiy.  It  is  true  there  are  authorities  holding  the  opposite  view,  but  we 
do  noc  think  they  declare  the  reason  or  logic  of  the  law,  and  we  are  not  prepared  to  follow 


'*  The  appellant  was  a  oonunon  carrier  of  passengers.  As  such  it  was  not  an  insurer 
agaluat  any  possible  injury  that  a  passenger  might  receive  while  on  the  train,  but  the  com- 
pany was  bound  to  furnish  asaf e  track ,  cars  and  machinery  of  the  most  i^yproved  quality, 
and  place  the  trains  in  the  hands  of  skillful  engineers  and  competent  manager*— the 
i^ents  and  servants  were  bound  to  be  qualilled  and  competent  for  their  several  employ- 
menta.  Again  the  law  required  appellant,  as  a  common  carrier,  to  use  all  raasooable 
eaoertion  to  protect  its  passengers  from  insult  or  injury  from  fellow  passengers  who  might 
be  on  the  train,  and  if  the  agents  of  appellant  in  charge  of  the  train  should  fall  to  use 
leaeonable  diligence  to  protect  its  passengers  from  injuries  from  strangers  while  onboard 
the  train,  the  company  would  be  liable.  So  too  the  contract  which  existed  between 
appeiiaut  as  a  common  carrier  and  appellee  as  a  passenger,  was  a  guaranty  on  behalf  of 
the  carrier  that  appellee  should  be  protected  against  personal  Injury  from  the  agents  or 
swaata  of  appellant  In  charge  of  the  train.  The  company  placed  thene  men  In  charge 
of  tlM  train.  Ik  alone  had  the  power  of  removal,  and  Justice  demands  that  It  should  be 
held  lesponsible  for  their  wrongful  acts  toward  passengers  whQe  In  charge  of  the  train. 
Any  other  rule  might  place  the  travelling  public  at  the  mercy  of  any  reckless  employee  a 
railroad  company  might  see  fit  to  employ,  and  we  are  not  Inclined  to  establish  a  precedent 
which  will  Impair  the  personal  security  of  a  passenger." 

On  the  other  hand.  In  Horion  v.  CMeoflM),  B,  J.  and  P.  R.  Co.,  Iowa  Siqirane  Oonn» 
October4, 1881,  H  was  held  that  the  defendant  was  not  liable  for  the  act  of  a  biakemaa  in 
pottiiq^  a  trespasser  off  a  fMght  train  in  motion,  without  direction  from  the  conductor 
who  alone  was  anthorlaed  l^  the  defendant  to  order  such  ejection.  The  court  below 
chsiged:  *'  Ifiten  though  the  instruotlon  and  rules  of  the  company  placed  the  matter  d 
the  removal  of  trespassers,  or  non-peying  passengers,  from  the  trains  under  the  Immediate 
chaive  and  discretion  of  the  condnotor,  and  It  was  the  duty  of  the  brakeman  to  put  off 
saeh  petnoos  only  l^  the  direction  of  the  conductor  as  his  superior,  the  defendant  Is  nol 
relieved  from  liability  simply  because.  In  this  Instance,  the  brakeman  acted  without  orders 
er  dtreodon  fhnn  the  condoetor.  But  If  the  brakeman,  not  as  a  part  of  his  duty  as  an 
employee  of  the  defendant,  but  for  the  gratUlcation  of  his  own  feeHngs,  willfully  or  malt 
efcmsly  assaulted  the  plalatlff,  and  in  this  assault  the  plaintiff  fell  to  the  ground,  then  the 
deCendant  is  not  Uable.  Tha  point  yon  are  to  observe  Is  this:  That  as  the  defendant  owed 
ttie  plaintiff  no  duty  as  a  common  carrier,  therefore  unless  the  brakeman,  as  an  empleyee 
oi  the  oompany  engaged  in  operating  the  train,  acted  for  the  purpose  of  putting  him  off, 
end  freeing  the  train  firom  him  as  a  trespasser,  the  defendant  is  not  liable  for  this  act.** 
On  review  the  court  said:  ^*  Tha  rule  Is  familiar  that  anempl<^yer  Is  liable  for  the  tcrts  of 
an  employee  on|y  where  they  are  ooramltted  In  the  course  of  his  employment.  The  difll* 
enlty  has  been  to  determine  what  acts  should  be  deemed  within  the  course  of  his  employ- 
ment. If  In  this  case  the  conductor  had  forced  the  plaintiff  fktnn  the  train  while  in 
niotioD,  and  wfaHe  crossbig  a  bridge,  the  act  very  clearly  would  under  the  evidsnoe  be 
deemed  to  be  in  the  course  of  hto  employment,  and  that  too  even  If  It  were  shown  that  he 
had  been  express^  Instructed  to  eject  no  person  fhnn  the  train  while  In  motion,  and 
especially  when  croering  a  place  as  dangerous  as  a  bridge.  In  one  sense  the  speeUhi  not 
would  not  be  in  the  course  of  his  employment,  but  his  general  emplojrment  to  remove  tres- 
peesersfkom  the  train  would  be  sufficient  to  render  the  company  liable.  Bntitappearato 
as  that  the  act  of  an  empleyee  of  a  railroad  company.  In  removing  a  tre^Msser  fn>m  a 
train,  cannot  be  considered  the  act  of  the  oompany,  unless  he  was  employed  generelly  to 
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ranove  treqiaaen,  or  speoiaoaUy  to  remore  (be  partloalar  trespaBser.  Tlie  ooui  t  below 
appears  to  nave  cHouglu  otHerwiae.  TAe  instniotiuii  giTeii  prooeeds  upon  tlie  theory  that 
where  a  person  is  empioyed  to  do  one  Uitng,  and  he  voluaieers  (o  do  another,  his  ■'^■''f^ 
■evertbeleBS  be  deemed  to  be  within  the  seope  of  his  employment,  if  his  piifpoie  tons  to 
mrve  hta  MijelUiuer.  Uut  in  oar  opinion  ttie  purpose  of  the  employee  is  not»  in  a  ease  like 
the  one  at  bar,  raaterfal.  The  oourt,  we  think,  was  misled  by  a  distinction  which  has  been 
drawn  by  ooorts  in  a  different  class  of  cases.  Where  the  question  is  as  to  whether  the 
employei  Is  liable  for  a  wiilfui  injury  done  by  an  employee,  it  is  sometimes  important  to 
Inquire  whether  the  employee's  purpone  was  to  senre  his  employer  by  the  wUlfdl  act. 
JUinoiiCfenCA.  Gt>.T.  l>itt7ney,18IU.S30;  IFritfhl  ▼.  ir«eap.l9Wend.MI<ftSAm.I>ecOOn: 
Monrt  ▼.  Sanbomt^  %  Mich.  610;  Croft  v.  AlUun,  4  U  ft  Aid.  000;  Johnwn  ▼.  Barber,  5  Qllm. 
ttIS;  FutUr  ▼.  Enex  Bank^  17  Mass.  479.  The  rale  is  that  an  employer  is  not  liable  for  a  will- 
lUl  lajuiy  done  by  an  employee,  though  done  while  in  the  course  of  his  employment,  unless 
the  employee's  purpose  was  to  serve  his  employer  by  the  willful  act.  Where  the  «miployeeia 
■ot  acting  within  the  course  of  his  employment,  the  employer  is  not  liable,  even  for  the  em» 
^yee*s  negligenoe,  and  the  mere  purpose  of  the  employee  to  serre  his  employer  has  no 
tendenoy  to  bring  the  act  within  the  course  of  his  empli  lyment .  Where  a  female  servant^ 
haTlng  authority  to  light  fires  In  a  house,  but  not  to  clean  the  chimneys,  lighted  a  fire  for 
the  sole  purpose  of  cleaning  a  chimneyt  It  was  held  that  her  employer  was  not  liable  for 
an  Injuiy  caused  by  her  negligenoe  in  lighting  the  fire,  ifoclsensie  ▼.  McLeod,  10  Bfaig. 
985.  See  also,  Tmoanda  Coal  Co,  y,  Human^  H6  Fenn.  St.  418.  In  our  opinion  the  oourt 
erred  In  the  instruction  given,  and  in  refusing  the  Instruction  asked  by  the  defendant.** 
NoUuvUU,  ete  ,  Go  T.  Gautt,  76  Ind.  148;  s.  0^  43  Am  Rep.  831,  and  note,  838. 

In  Wabath,  St.  ixmis  A  P.  Ry  Cn,  t.  Reei4yr,  101  01.  801,  the  court  said :  *' It  ap- 
pears plaintiff  delayed  atiemptlng  to  enter  the  cars  until  after  the  train  was  la 
motion,  although  plenty  of  time  was  allowed  for  that  pnrpoae,  had  he  desired  to  do  so. 
By  the  time  he  did  attempt  to  get  aboard,  the  train  had  acquired  considerable  speed.  As 
the  end  of  the  rear  car  came  opposite  plaintilf,  he  caught  bold  of  the  rear  guaid  raU  and 
stepped  with  one  or  both  feet  on  the  bottom  step,  and  swung  around  to  the  rear  of  the 
car.  The  evidence  tends  to  show  a  collision  occurred  between  plaintiff  and  the  conductor* 
who  was  attempting  to  board  the  train  at  the  same  time  and  at  the  same  platform.  In  aa 
effort  to  recover  himself  plaintilf  swung  back,  and  with  his  right  hand  took  hold  on  the 
other  guard  rail,  and  it  was  whilo  he  was  in  that  position,  it  is  alleged,  he  was  wantonly 
and  wlllftilly  assaulted  by  the  conductor.'*  The  court  sold :  **  It  Is  an  admitted  fact 
plaintiff,  although  holding  a  ticket  entitling  him  to  passsge,  did  not  attempt  to  get  aboard 
defendant's  cars  until  the  same  began  to  move  aWay  from  the  station.  After  the  cars  were 
in  motion,  and  had  acquired  considerable  speeid,  plaintiff  undertook  to  get  on  the  can  1^ 
excelling  hold  of  the  rolling  of  the  rear  car,  and  while  he  was  holding  on  to  It  with  boch 
hands  as  well  as  he  could,  he  was  injured  by  a  violent  assault  made  by  the  conductor,  and 
was  otherwise  Injured.  It  lj  at  this  point  in  the  cose  the  first  serioiw  error  occurs  in  the 
action  of  the  trial  court  in  giving  instructions  for  plaintiff.  The  first  of  the  series  is  sa 
follows :  *  If  the  Jury  believe,  from  the  evidence,  that  the  plaintilf,  under  all  the  circum- 
stances, in  attempting  to  board  defendant's  train,  if  he  so  attempted,  acted  as  a  reasona- 
biy  prudent  person  would  have  done  under  like  circumstances,  without  negligence,  and 
used  ordinary  care  to  prevent  accident,  and  that  injuries  were  sustained  by  the  plaintiff 
resiUting  from  the  willful  or  wantonly  malicious  cM>nduct  of  the  servant  of  the  defendant 
acting  in  the  line  of  his  duties,  the  defendant  would  be  liable  for  such  Injuries  *  Under 
some  oircumsttanoes  the  principle  of  this  instruction  might  be  applicable,  but  It  was  cal- 
eulated  to  mislead  the  Jury  under  the  admitted  facts  of  this  case.  While  this  chaige  must 
be  condemned  in  its  application  to  the  facts  of  this  case.  It  must  not  be  understood  that 
any  carelessness  or  de  ree  of  negl'gence  on  the  part  of  a  pssefngwr  woidd  ezmse  a  wan* 
ton  and  malicions  attack  on  him  by  the  conductor  or  other  servant  of  the  company.  No 
matter  how  negtlsent  a  passenger  may  be  for  his  safety,  that  would  not  wanant  the  la- 
lUotloB  of  a  wlUfnl  injury  by  a  railroad  empkqree.*' 
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Pairin&nhip — iohtU  i§  n^ 

An  adTaooe  of  money  to  parchmae  and  erect  baildings,  for  interest  and  one- 
bmlf  the  proBte  of  sale,  which  the  receivers  gnanuitee  st  a  certain  amoant, 
the  advances  and  profits  being  secarud  by  mortgage,  does  not  constltnte  Uie 
party  advancing  a  partner  as  to  third  persons. 

ACTION  for  work  and  materials.    The  opinion  states  the  facta. 
The  defendant  had  judgment  below. 

Abner  C.  Thomas,  for  appellant 

Aaron  Bennington  Wliiiehead,  for  respondent. 

HiLLEBy  J.  The  plaintiff's  claim  to  recover  of  the  defendant 
Fowler  depends  upon  the  question,  whether  by  the  terms  of  the 
contract  between  Fowler  and  the  McCormacks,  Fowler  had  such  an 
interest  in  the  profits  of  the  business  of  that  firm  as  to  render 
him  liable  jointly  with  them  as  a  partner,  for  the  amount  of  the 
plaintiff's  demand. 

By  the  agreement,  which  recited  that  the  McCormacks  were  the 
owners  of  certain  real  estate  therein  mentioned,  and  were  about  to 
erect  fifteen  houses  on  the  same,  and  in  consideration  of  a  share  in 
the  profits  of  the  purchase  and  building  of  the  said  houses.  Fowler 
agreed  to  advance  the  sum  of  t50,000  toward  the  purchase  and 
erection  of  the  buildings,  from  time  to  time,  as  required,  and  the 
McCormacks  were  to  share  the  profits  with  Fowler,  and  he  was  to 
be  allowed  interest  on  the  moneys  advanced  and  one-half  of  the 
profits  of  the  houses  when  sold,  which  were  to  be  equal  to  at  least 
the  sum  of  tl2,500.  The  amount  of  the  advances  was  to  be  se- 
cured by  a  bond  and  a  mortgage  on  the  premises.  Fowler  was  also- 
to  take  new  second  mortgages  for  his  loan  and  the  profits  under  the 
agreement,  whenever  the  McCormacks  should  be  ready  to  obtain  a 
first  loan  on  said  premises,  which  said  mortgages  were  to  be  paid 
off  when  the  houses  covered  thereby  were  sold.  All  the  mortgages 
called  for  by  this  agreement  were  executed  and  delivered,  aggregate 
ing  1 62, 500.  Fowler  having  been  advised  tJiat  the  taking  of  $12,500^ 
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was  usurioQB,  all  of  the  mortgages  were  cancelled  and  new  mortgages 
given,  amounting  to  only  t50,000.  In  Richardson  v.  Hughitt,  76 
N.  Y.  55 ;  8.  c,  32  Am.  Bep.  267,  it  was  held  by  this  court  that  a 
person  who  has  no  interest  in  the  business  of  a  firm  or  in  the  capital 
invested,  save  that  he  is  to  receive  a  share  of  the  profits  as  a  com- 
pensation for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner  and  cannot  be  held  liable  as  such  by  a 
creditor  of  the  firm.  The  case  cited  is  very  similar  in  its  leading 
aspects  to  the  one  at  bar.  In  both  cases  money  was  advanced  or 
loaned  and  security  taken  upon  property ;  in  the  case  cited  upon 
personal  property,  and  in  the  case  at  bar  by  a  mortgage  upon  real 
estate.  A  percentage  was  to  be  paid  in  each  case  as  interest,  and 
in  one  of  them  one-fourth  of  the  profits  and  in  the  other  one-half 
thereof.  The  money  was  to  be  repaid  to  the  party  advancing  the 
same,  after  a  sale  had  been  made  of  the  property  taken  as  security 
therefor.  In  the  case  cited  the  borrower  did  not  personally  agree 
to  pay  the  loan  except  from  the  proceeds  realized  upon  the  sale  of 
the  property,  while  here  he  was  obligated  to  do  so  in  any  contin- 
gency, and  in  this  respect  the  circumstances  in  the  case  at  bar  tend 
more  strongly  to  establish  that  there  was  no  copartnership.  A  dis- 
tinction is  recognized  in  the  case  cited  between  a  provision  made  as 
to  the  profits  as  a  means  of  compensation  for  the  use  of  the  money 
advanced  or  loaned,  and  the  receipt  of  the  profits  as  a  partner  only; 
and  the  question  is  considered  and  discussed  whether  the  money 
was  advanced  by  the  defendant  as  a  member  of  the  firm,  or  a  loan 
made  where  the  profits  were  to  be  received  as  a  measure  of  com- 
pensation for  such  loan.  In  the  case  at  bar  it  is  not  claimed  that 
the  defendant  took  any  part,  or  had  any  thing  to  do  with  the  con- 
struction of  the  buildings,  or  any  connection  with  the  contract, 
except  by  the  advancing  of  the  money,  and  as  that  was  all  he  did, 
there  is  no  ground  for  claiming,  that  by  reason  of  making  a  loan 
which  related  to  a  building  contract,  he  became  a  partner  with  the 
builders.  The  case  cited  is  directly  in  point,  and  we  are  unable  to 
discover  any  such  difference  from  the  case  at  bar  as  would  authorize 
us  to  disregard  the  principle  which  it  establishes.  We  have  examined 
the  various  grounds  upon  which  it  is  claimed  to  be  distinguished  by 
the  appellant's  counsel,  and  are  brought  to  the  conclusion  that  none 
of  them  are  well  founded.  The  points  urged  in  this  connection, 
so  far  as  material,  are  covered  by  what  has  already  been  remarked 
as  to  the  similarity  of  the  leading  features  of  the  contract  here  to 
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that  in  the  case  cited,  and  the  legal  effect  of  its  proyisions  as  to  the 
money  advanced  and  the  payment  of  the  same,  and  the  profits  to 
he  derived  therefrom.  In  neither  of  the  cases  can  it  be  urged  on 
any  reasonable  gronnd  that  there  was  an  attempt  to  evade  respon- 
sibility as  a  partner  while  reaping  the  advantages  of  the  copartner- 
ship, and  the  case  cited  is,  we  think  decisive,  and  the  question 
presented  must  be  considered  as  res  adjudicata. 

The  judgment  should  be  affirmed. 

JudgmerU  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 


Noijur  ▼•  Bbooklyk  Oitt  akd  Nbwtown  Railboad  Ooxpavt 

(9rN.  T.  88.) 

—  eontrOmioTif — ridir^g  an  ear-platform. 


It  is  not  neoeflsarily  negligent  for  a  paaeenger  to  ride  on  the  front  platform 

of  a  street  car.  {See  note, p.  847.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  statet 
the  facts.     The  plaintiff  had  judgment  below 

Charles  B,  Alexander,  for  appellant. 
Frederic  A,  Ward,  for  respondent. 

FiKGH,  J.  This  is  one  of  those  cases  where  the  real  quarrel  is  with 
the  verdict  of  the  jury,  and  the  struggle  on  appeal  is  to  avoid  their 
solution  of  the  question  of  fact.  Whether  that  can  be  successfully 
done,  within  the  limits  of  our  power  of  review,  is  the  question  to  be 
considered. 

The  plaintiff,  at  a  late  hour  of  the  evening,  took  passage  upon 
one  of  the  street  cars  of  the  defendant  company.  There  were  bat 
two  or  three  other  passengers  and  abundance  of  room  and  vacant 
seats  inside.  Nevertheless,  the  plaintiff,  who  was  smoking,  rode  upon 
the  front  platform.  He  did  so,  he  says,  because  it  was  the  custom 
of  the  line  to  permit  no  smoking  elsewhere,  but  to  permit  it  there. 
Whfle  thus  riding  on  the  platform,  he  claims  to  have  been  thrown 
Vol.  XLI— 44 
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o£F  and  injured  by  the  negligence  of  the  driyer.  His  presence  upon 
this  platform,  it  is  now  insisted^,  was  perise  negligence,  and  bars  his 
right  of  recovery.  No  decisive  anthority  for  this  proposition  has 
been  cited  to  us.  The  printed  rules  of  the  company  in  connection 
with  the  General  Railroad  Act  are  first  relied  upon.  (Laws  of  1850, 
p.  211,  §  46.)  That  act  relieves  the  companies  from  liability  where 
they  post  in  their  cars  a  warning  against  riding  on  the  platform,  and 
furnish  a  seat  to  the  passenger  within  the  car.  Such  a  notice  was 
daimed  to  have  been  given  in  this  case,  and  the  rule  posted  in  the 
car  was  produced.  That  rule  is  in  these  words,  viz. :  *^  Passengers 
are  forbidden  to  get  on  or  off  the  car  while  in  motion  ;  or  on  or  off 
the  front  platform  ;  or  on  or  off  the  side,  except  nearest  the  side- 
walk." This  rule  does  not  at  all  forbid  riding  on  the  front  plat- 
form. It  is  the  getting  on  or  off  from  that  part  of  the  car  which 
is  forbidden ;  evidently  because  a  mis-step  or  an  accidental  fall  would 
there  be  more  dangerous  than  at  the  rear  platform.  But  once  on,  not 
a  word  of  warning  is  uttered  against  remaining  and  riding  there. 
The  efficacy  of  the  statute  failing,  it  is  next  argued  that  the  author- 
ities determine  the  front  platform  to  be  a  place  of  danger,  and  the 
passenger,  who  without  necessity  rides  there,  takes  upon  himself 
the  risk  of  accident  We  do  not  so  understand  the  decisions  to  which 
our  attention  is  called.  In  Phillips  v.  Ileiisselaer  dk  S.  R.  R.  Co.f 
49  N.  Y.  177,  the  passenger  undertook  to  get  upon  the  cars  while 
in  motion,  and  was  plainly  guilty  of  contributory  negligence.  In 
Clarke.  Eighth  Ave.  R.  R.  Oo.,  36  N.  Y.  135,  the  passenger  was 
riding  on  the  steps  of  a  car,  a  position  palpably  more  dangerous 
than  riding  on  the  platform.  In  WarJr.  OerUral  Park,  eic,  R.  R. 
Co.,  11  Abb.  (N.  S.)  411  it  appeared  that  thd  track  was  in  bad  con- 
dition from  accumulations  of  snow  and  ice,  of  which  the  passenger 
was  fully  cognizant,  and  which  the  court  say  was  suggestive  of  the 
"  extreme  probability  "  of  a  jar  or  jolt.  In  Sohtnon  v.  Central  Park, 
etc..  It.  R.  Co.,  1  Sweeney,  298,  the  boy  was  sitting  on  the  step  of 
the  front  platform,  and  was  thrown  off  by  a  jolt.  In  all  these  cases 
there  was  some  element  warranting  an  inference  of  negligence  be- 
yond and  outside  of  riding  on  the  front  platform.  These  authori- 
ties do  not  establish  the  doctrine  asserted.  On  the  contrary,  the 
rule  is  settled,  that  independent  of  the  mandate  of  the  statute, 
which  we  have  seen  has  no  application  here,  it  is  not,  even  in  the 
ease  of  steam  cars,  negligent  per  en  for  a  passenger  to  stand  on  the 
front  platform  of  a  moving  car.   WiUis  v.  Lofig  Island  R.  R.   Co.,  34 
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N.  Y.670;  Hadeticatup  y.  SecoiulAtfe.  IL  Jt.  Co,,  1  Sweeney,  490; 
Oimta  v.  Second  Ave*  R.  R.  Co.,  67  N.  Y.  596.  The  qnestion  is 
one  of  fact  for  the  jurj^  taking  into  view  all  the  circumstances  of 
the  casa  Morrieoa  v.  Erie  R.  Co.,  66  N.  Y.  307 ;  Maguire  y. 
Middlesex  R  R.  Co.,  115  Mass.  239  ;  Westchester  £  Phila.  R.  R. 
Co.  V.  McElwee,  17  P.  F.  Smith,  311 ;  Meesel  y.  X.  c6  B.  R.  R.  Co., 
8  Allen,  234;  Whart,  on  Neg.,  §  366.  That  must  necessarily  be 
the  rule  in  a  case  like  the  present.  Not  only  was  no  notice,  such  as 
required  by  the  statute,  giyen  to  the  passenger,  forbidding  him 
from  riding  on  the  front  platform,  but  he  was  expressly  permitted 
so  to  do  by  the  act  of  the  conductor  in  taking  his  fore  while  in  that 
position,  and  the  proyen  custom  of  the  company  to  require  passen* 
gers  who  were  smoking  to  ride  on  that  platform.  If  there  has  been 
any  doubt  about  this  question,  it  may  now  be  deemed  settled  that 
where  the  notice  required  by  the  statute  is  not  giyen,  it  is  not  per 
se  n^ligence  for  a  passenger  to  ride  on  the  front  platform  of  a 
street  cor. 

[Minor  questions  omitted.] 

We  think  the  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
All  concur. 

Jtorm  WW  «■■  RgpoKTMu-See  ThMeenth  andFlftmnthSLPiam,  Av*  Co,  t.  BoudnnK 
M  Akuu  Si.  478 ;  8.  a.  97  Am  Itep.  707,  and  note.  710. 

In  Doumew  ▼.  Htndrie,  4tf  Mteh.  48i,  U  was  held  oontrflmtory  ne^igeooe  for  a  paaaenger 
of  ordlnaiy  oommoa  Moae  to  wit  on  the  drlTtn^-bar  of  a  street  oar  even  at  the  driver's 
iBTitatlon  if  there  Is  room  for  him  inHtJe  the  car.  The  court  said  :  **  The  point  is  under- 
stood as  belnic  that  iptuitinflr  the  driving  har  to  have  been,  as  the  pialntlif  knew,  m 
daogerous  seat,  and  also  admitting  that  the  fact  of  his  oooupyins  it  was  a  prozimnte  con- 
tributoiy  oauiie  of  his  injury,  yet  as  hl4  sitting  tluNre  was  on  the  driver's  invitation  ii 
ought  noi  to  be  reclconed  as  contributory  negiigenoe.  There  is  no  doubt  that  it  has  been 
laid  down  as  a  rule  thit  an  a^^i^^timent  of  tli-^  pa^nenger  by  the  carrier  to  a  position  of 
danger  may  in  case  of  injuiy  estop  the  carrier  from  setting  up  the  occupation  of  that 
position  as  contributory  negligence.  But  the  rule  U  plainly  not  one  of  universal  applica- 
tion 

*'  Regard  must  be  hod  to  the  pa«nenger*s  capacity  to  look  out  for  himself;  to  the 
opportunity  there  majr  be  to  get  a  safer  position  ;  to  the  distinctness,  certainty  and  extent 
or  degree  of  the  peril,  and  so  on. 

**  Take  the  rase  of  a  child,  and  the  case  of  a  man  every  way  qualified  to  take  care  of 
himself  ;  the  case  where  the  position  given  seems  tolerably  safe  and  no  better  one  is 
perceived :  and  the  caw  where  it  is  manifestly  one  full  of  danger  and  a  safe  one  is  known 
which  is  equally  aoceatible.  Tt  wimld  be  very  unreasoiabla  to  apply  the  rule  equally  to 
all.  May  the  ordinary  pa<«enger,  with  his  eyes  open  and  with  abundant  accommodation! 
before  bim  which  are  ffife.  accept  an  invitation  from  the  carrier  to  ride  on  the  cow* 
catcher  and  th«*n  If  injury  arise  from  it,  be  allowed  to  set  up  the  Invitation  as  a  legal 
answer  to  the  ohanro  of  contributory  neglfgence  f  To  conclude  that  he  might,  would  be 
to  permit  a  person  of  ftill  capacity  to  exempt  himself  firom  the  duty  and  responsibility 
appertaining  to  hhn  as  a  moral  being  and  in  aabstanoa  to  ttolfiltybimMll  in  order  to  cast 
a  Baliililgr  OB  aaother. 
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'*  Judges  cannot  denude  themaelTes  of  the  knowledge  of  the  incidenta  of  railwaj 
traTeUng  which  is  common  to  us  alL*  Siner  v.  Great  W.  By.  Co.,  L.  R^  4  Bs.  188 ;  Dublii^ 
WUsMow  db  Wessfimi  Ry.  Co,  ▼.  Slatiery,  8  App.  Gas.  1155  ;  84  Eng.  718  ;  Lake  8.<tM.^ 
R.  R,  Co.  y.  MUUrt  83  Mich.  874.  And  in  the  example  put  the  negligence  would  be  so 
obvioas  and  its  commiaslon  so  palpably  and  certainly  inexoosable  that  a  coort  would  not 
be  jiuUfled  in  treatuig  the  question  of  the  passenger's  responsibility  as  an  open  one.  A 
direct  charge  would  be  called  for. 

"  Other  cases  may  be  supposed  where  from  the  nature  of  the  dniumstanoes  a  bUnd 
acceptance  of  the  carrier*s  suggestion,  however  hasardous.  would  not  so  clearly  reveal 
the  passeoger's  disregard  of  that  primary  duty  which  rests  on  every  one  to  exert  his  own 
will  and  Judgment  to  guard  against  needless  perils,  as  to  justify  the  Judge  in  taking  the 
matter  from  the  Jury.  No  doubt  the  riding  on  a  cow-catcher  would  to  ordinary  apprehen- 
sion, if  not  in  fact,  be  an  exposure  to  consequences  more  serious  than  any  at  all  probable 
to  arise  from  riding  on  the  driver's  bar  of  a  street  car  in  the  way  in  which  the  plaintiff 
rode  on  this  occasion ;  but  the  unfitness  of  the  situation  and  the  fact  that  it  involves  great 
risk  of  some  injury  more  or  less  severe  and  is  therefore  one  of  extreme  danger,  is  Just  as 
conspicuous  in  the  one  case  as  in  the  other. 

In  Camden  and  AUantio  R.  Oo,t,  Hoouy,  Pennsylvania  Supreme  Oourt,  Januaiy  27, 
188J,  a  passenger  upon  a  railroad  train,  unable  in  consequence  of  the  crowded  condition  of 
the  cars  to  obtain  a  seat,  although  there  was  standing  room  Inside,  placed  himself  on  or 
near  the  edge  of  tlie  outside  platform,  and  rode  there,  with  his  back  against  the  end  car 
window,  holding  on  by  an  iron  rail  affixed  to  the  car.  While  in  this  position  a  Jolt 
occurred ,  by  which  he  was  thrown  upon  the  track  and  injured.  Suit  having  been  brought 
by  him  against  the  company  to  recover  damages  for  the  injury,  htM,  that  he  should  have 
been  nonsuited.  The  court  said  :  '  *  He  was  not  only  in  the  position  of  known  danger,  but 
was  there  voluntarily  and  in  disregard  of  the  rules  <^  the  company.  *  «  #  Hav- 
ing shown  by  his  own  testimony  that  at  the  critical  Juncture  he  was  iu  a  position  where 
no  one  of  ordinary  prudence  should  have  placed  himself.  It  was  incumbent  on  him  to 
prove  that  he  was  there  from  necessity  and  not  from  choice.  «  •  * 
The  dangerous  position  on  the  platform  in  which  the  plaintiff  voluntarily  placed  himself 
while  the  cars  were  in  rapid  motion,  was  undoubtedly  the  inmiediate  cause  of  his  being 
Jolted  off.  If  there  had  been  any  testimony  from  which  It  could  have  been  reasonably 
inferred  that  he  was  there  from  necessifcy  and  not  from  choice,  it  would  have  been  a  qnea- 
tion  for  the  Jury,  but  in  the  absence  of  such  evidence,  It  was  error  to  refuse  the  point,  and 
leave  it  to  the  Jury  to  determine  whether  he  was  or  was  not  guilty  of  contribntoiy  negll* 
gence.  Of  all  the  passengers  on  along  train  of  twenty  overcrowded  cars,  the  p»*faHir 
was  the  only  one  who  appears  to  have  been  injored.  If  he  had  submitted ,  as  many  others 
did,  to  the  inconvenience  of  standing  inside  the  ears,  or  If  he  had  been  guOty  of  no 
greater  imprudence  than  passing  from  car  to  car  while  the  train  was  in  rapid  motion.  It  is 
not  at  all  probable  he  would  have  been  injured.  His  much  to  be  regretted  misfortune  was 
the  result  of  his  own  carelessness.  This  was  clearly  proved  1^  unoontroverted  testimony, 
from  which  no  other  conclusion  could  reasonably  be  drawn.**  Merour, Goanoir,  and 
Trunk  KY.  JJ.,  diKsent. 

In  Pro;>Ie'<  Pnsteiifjcr  By,  Ct.  v.  Greets  80  Md.  84,  an  action  against  a  ttireet  passenger 
railway  oom.iany.  the  evidence  showed  that  the  plaintiff,  while  riding  in  a  car  of  the  de- 
fendant, got  up  and  gave  his  seat  to  an  elderly  lady.  The  car  being  crowded  he  was 
obliged  to  pass  out  on  the  front  platform.  While  standing  there  the  car  ran  off  the  track, 
and  at  the  request  of  the  driver,  the  plaintiff,  with  others  on  the  platform,  got  off  and 
assisted  in  getting  the  car  again  on  the  track.  Whan  this  was  done  the  passengers  got  on 
the  front  platform  again  by  stepping  over  an  incloeure  three  feet  high  surrounding  the 
same ;  and  while  the  plaintiff  was  In  the  act  of  getting  on  the  platform  In  the  aams 
manner,  the  driver  without  a  signal  or  warning,  started  the  horses.  By  thesodden  jerk 
in  starting,  the  plaintiff  was  thrown  down  on  the  side  of  the  oar  and  was  dragged  some 
distance  and  his  foot  crushed  by  the  wheeL  The  accident  occurred  in  the  day  time,  and 
there  was  proof  tending  to  show  that  the  driver  might  have  seen  the  plaintiff  In  the  act  of 
boarding  the  car.  Proof  was  also  offered  to  show  there  was  a  notloa  on  the  Inalds  of  the 
ear  reqoiring  passengers  to  enter  and  leave  the  car  by  the  rear  platform.  Held,  that  oon- 
eeding  there  was  negligence  on  the  part  of  the  plaintiff  in  attempting  to  enter  the  car  by 
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thefhmt  ptatform,  the  qiiestton  was  wbether  the  driTor  of  the  defendant's  oar,  by  the 
eiMuise  of  proper  oere  and  prudeaoe  might  have  seen  the  position  of  the  plaintiff,  and 
tberelv  have  avoided  the  injury,  that  taking  into  consideration  that  the  pift^miff  had  peid 
hia  fare,  and  tliat  owing  to  the  crowded  condition  of  the  oar  he  was  obliged  to  stand  on 
the  troat  platform,  that  lie  had  gotten  off  at  the  request  of  the  driver  to  help  in  getting 
the  car  again  on  the  track,  and  the  other  facts  in  the  case— there  was  an  obligation  on  the 
pert  d  the  driver  to  see  that  the  plaintiff  and  others  had  an  opportunity  to  get  on  the  oar 
sgaln  before  he  started  the  horses  ;  and  if  he  saw,  or  by  the  exercise  of  proper  care 
might  have  seen  the  position  of  the  pi»«nttff  and  thereby  have  avoided  the  injury,  the  de- 
fendant was  liable,  and  that  there  was  evidence  legaUy  Bufficlent  to  submit  this  question 
to  the  Jiny.  See  LeuriB*  oaae,  88  ikd.  688  ;  a  o.,  17  Am  Rep.  681';  Tug  v.  Wcurman,  M 
■ng.  a  Ifc 688 ;  BMUtikULT.  ForrttUr,  U  East,  60 ;  DoweUr.  Qm,8L  Sw,  Cb..  86Bi^ 
&L.]8fi. 


0114HAM  y.  Fibbmak's  Iksubakob  Oompaht. 

(87N.  T.  60.) 
Inrntranee — nDUrepretenUUion  — 


Wlwre  a  lire  inaarance  policy  is  conditioned  to  be  void  *'  in  caie  of  any  misrep- 
reeentation  whateyer,"  any  miaiepraeentation,  whether  material  or  not» 
wi]l  avoid  it. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

James  C.  Cloyd,  for  appellant. 

N.  B.  Haxie,  for  respondent. 

MiLLEBy  J.  The  first  condition  in  each  of  the  policies  of  insur- 
ance upon  which  this  action  was  brought  provides  that  if  any  appli- 
cation, etc.,  is  referred  to  in  the  policy,  it  ^' shall  be  considered  a 
part  of  this  contract,  and  a  warranty  by  the  assured. ''  It  is  then 
stated  that  if  any  false  representation  by  the  assured,  of  the  condi- 
tion, etc.,  of  the  property  shall  be  made,  or  any  omission  to  make 
known  any  fact  material  to  the  risk,*'  etc.,  "or  any  overvaluation, 
or  any  misrepresentation  whatever,  either  in  the  written  application 
or  otherwise/'  and  after  enumerating  other  things,  concludes  that 
"  then  and  in  every  such  case  this  policy  shall  be  void."  The  evi- 
dent meaning  and  purpose  of  the  concluding  clause  is,  that  if  any 
of  the  conditions  named  are  violated,  the  policy  shall  be  avoided. 
The  judge  upon  the  trial  held  that  the  provision  touching  any  mis- 
representation was  a  warranty  which  pre?ented  a  recovery,  and  di- 
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rected  a  verdict  in  favor  of  the  defendant^  and  the  plaintiff's  counsel 
excepted  to  the  ruling.  It  is  claimed  by  the  appellant's  counsel 
that  this  was  error^  for  the  reason  :  First,  that  the  statement  in- 
listed  upon  as  a  ground  for  the  forfeiture,  was  a  misrepresentation, 
and  if  untrue,  must  be  shown  to  be  material,  to  avoid  the  policy. 
Second,  whether  material  or  not  was  a  question  for  the  jury.  We 
think  that  the  position  taken  cannot  be  upheld,  and  that  the  true 
interpretation  of  the  policy  is,  that  it  is  void  in  case  of  any  misrep- 
resentation whatever  in  reference  to  the  particulars  which  are  enu- 
merated. The  concluding  clause  specifies  quite  distinctly  what 
should  be  the  result  of  a  violation  of  any  of  the  conditions  named, 
and  giving  full  force  and  effect  to  the  phraseology  employed,  it 
4)annot  be  questioned  that  any  misrepresentation  whatever  avoided 
th3  policy.  While  it  may  well  be  that  a  misrepresentation  of  a 
matter  which  does  not  affect  the  risk,  and  is  not  material  in  some 
cases,  as  is  claimed,  will  not  avoid  the  policy,  and  whether  it  is 
material  is  a  question  for  the  jury,  such  rule  has,  we  think,  no  ap- 
plication whereby  the  terms  of  the  policy  misrepresentations  are 
converted  into  warranties  by  a  stipulation  that  an  untrue  answer 
will  avoid  the  policy.  (May  on  Insurance,  104,  §  195.)  If  it  is 
stipulated  that  if  there  is  any  misrepresentation  whatever  the  co:i 
tract  should  be  void,  it  is  of  no  importance  whether  it  is  a  warranty 
or  a  representation.  The  materiality  is  contracted  for  and  under 
the  rule  as  to  warranties,  is  not  a  subject  of  consideration.  A  con- 
dition in  a  policy,  that  if  a  building  stands  on  leased  ground,  that 
&ct  must  be  especially  represented  to  the  company  and  expressed  in 
the  policy,  is  ordinarily  considered  as  a  warranty  that  the  building 
did  not  stand  on  leased  ground,  and  the  truth  of  that  warranty  be- 
<K)mes  a  condition  precedent  to  any  liability  of  the  insurer.  Van 
Schoick  V.  Niagara  Fire  Ins.  Co.y  68  N.  Y.  439.  So  also,  a  pro- 
vision that  if  the  insured  suffer  any  judgment  or  decree  as  a  lien  to 
pass  against  liim/ without  communicating  it  to  the  insurer,  it  is 
held  to  be  an  express  warranty.  Egan  v.  J/.  Inn.  Co.y  5  Den.  326. 
In  Anderaon  v.  Fitzgerald,  4  H.  of  L.  Cas.  484,  false  answers 
were  made  to  questions  contained  in  the  proposal  for  life  insurance, 
and  it  was  agreed  that  the  particulars  mentioned  in  the  proposal 
should  constitute  the  basis  of  the  contract.  Several  things  were 
also  mentioned  that  the  insured  warranted,  but  nothing  was  said 
about  false  answers.  The  policy  also  contained  a  provision  that  if 
any  thing  warranted  should  not  be  true,  or  if  any  circumstance 
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material  to  the  insuranee  shall  not  be  truly  stated,  or  shall  hare 
been  misrepresented  or  concealed,  or  any  false  statement  made  to 
the  company  in  or  about  the  obtaining  or  effecting  the  insurance, 
it  should  be  yoid.  It  was  held  that  this  prohibited  eyery  false  state- 
ment whatever,  whether  in  matters  actually  material  or  immaterial, 
and  leayes  no  room  for  dispute  whether  the  particular  matter  to 
which  it  related  was  material  or  not,  leaving  for  the  company  to  de- 
termine for  itself  what  matters  it  deemed  material,  and  what  not, 
and  that  it  was  error  to  leave  to  the  jury  the  question  whether  the 
representation  was  material  or  false,  the  question  being  as  to  the 
truth,  and  not  the  materiality  of  the  representation.  The  cases 
cited  establish  the  principle  that  where  the  provisions  of  the  con- 
tract explicitly  declare  that  it  shall  be  void  in  case  of  misrepresen- 
tation, and  certain  conditions  which  are  enumerated  are  not  per- 
formed, the  truth  and  not  the  materiality  of  the  misrepresentation 
is  the  real  question. 

We  have  been  referred  to  some  authorities  by  the  counsel  for  the 
appellant  which  are  claimed  to  hold  adversely  to  the  doctrine  laid 
down  in  the  cases  already  cited,  but  we  think  they  are  not  analo- 
gous. In  Oicetis  V.  Holland  Pvrchiute  Ins,  Co.,  56  N.  T.  568,  the 
application  for  insurance  contained  a  valuation  of  the  lands  and 
buildings  which  was  excessive,  and  which  contained  a  covenant  that 
tiie  valuation,  description  and  survey  is  true  and  correct  and  that 
they  are  submitted  as  his  warranty  and  the  basis  of  the  desired  in- 
surance." The  policy  in  referring  to  the  application  stated  that 
the  insurance  was  ''  on  the  following  property  as  described  in  ap- 
plication." It  was  held  that  this  only  adopted  that  portion  of  the 
application  describing  the  property,  and  that  there  was  no  warranty 
as  to  the  value.  The  rule  is  also  laid  down  that  when  parts  of  the 
application  are  not  adopted  and  made  the  basis  of  the  contract,  so 
as  to  constitute  warranties,  they  are  to  be  treated  as  representations, 
not  prejudicing  the  rights  of  the  insured,  unless  they  are  material 
to  the  risk,  are  untrue  and  were  not  made  in  good  faith.  This  rule 
must  be  considered  in  reference  to  the  facts  presented  in  the  case 
cited  and  cannot  be  regarded  as  adverse  to  ^he  rule  laid  down  in 
the  cases  to  which  we  have  referred. 

The  case  cited  from  the  Massachusetts  Reports,  Voab  v.  E.  L. 
S  H.  Ins.  Cd,,  6  Cush.  47,  does  not  present  a  state  of  facts  so  pre- 
cisely similar  as  renders  it  directly  in  point,  but  even  if  it  were 
otherwise,  it  cannot  control  the  adjudications  in  this  State.     Al- 
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thoogh  the  misrepresentation  as  to  the  ownership  of  the  property 
was  oral,  it  is  nevertheless  within  the  rule  that  such  a  repre6enU> 
tion  as  to  a  present  fact  as  to  the  title,  situation,  use  or  condition 
of  the  property  material  to  the  risk,  may  be  shown  to  avoid  the  con- 
tract. Wood  on  Ins.  415,  §  212 ;  AMon  t.  Mechanics'  Ins.  Go.,  4 
Hill,  329,  rerersing  1  id.  510. 

This  limitation  however  relates  to  a  misrepresentation  where 
there  is  no  warranty.  But  where  there  is  a  warranty  in  the  policy 
covering  ''any  misrepresentation  whatever,  either  in  the  written 
application  or  otherwise,"  the  materiality  of  the  representation  is 
not  usually  controlling. 

[Omitting  other  points.] 

AUooooor. 


MooRB  y.  Gadsbbh. 

(87N.T.8U 

Hie  owner  of  adtj  ki  is  not  liable  for  an  injury  snstaiiied  bfonepuAngonf 
hia  sidewalk  and  slipping  on  loe  formed  thereon  by  water  dripping  from  the 
dwelling,  the  steps,  and  the  grounds,  and  the  melting  of  snow  ;  there  iMing 
no  defeet  in  the  premises,  no  Interference  bv  the  defendant  with  the  side- 
walk, and  no  datj  imposed  on  him  by  statute  or  ordinance  to  take  cars  of 
the  sidewalk.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 


Bdwin  M.  PMy  for  appellant. 

Benj.  H.  Baylis,  for  respondent. 

Dakfobth,  J.  The  defendant  was  the  owner  of  certain  prem- 
ises situated  on  Hamilton  street  and  Gates  avenue,  in  the  citv  of 
Brooklyn.  The  complaint  alleged  that  he  negligently  and  in  viola- 
tion of  ordinances  and  statutes  allowed  snow  and  ice  to  accumulate 
on  the  sidewalk  in  front  of  those  premises  ;  that  plaintiff  while 

•See  WenMUdCY.  MttOoUct. ptm 
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paBung  over  it  on  the  25th  of  Jonnary,  1879,  slipped,  fell  and  was 
thereby  injured.    These  things  were  denied  by  the  answer.     The 
fall  of  the  plaintiff  and   her  injury   was  clearly  established,  and 
evidence  given  to  show  that  the  condition  of  the  sidewalk  was  as  de* 
scribed  in  the  complaint    No  proof  was  given  of  any  law  or  ordin- 
ance relating  to  sidewalks  or  the  care  thereof.     At  the  close  of  the 
plaintifPs  case,  the  defendant  moved  to  dismiss  the  complaint  upon 
the  ground  that  there  was  no  evidence  tending  to  show  negligence 
on  his  part,  and  specifically  that  it  did  not  appear  that  the  ice  upon 
which  the  plaintiff  slipped  and  fell  came  upon  the  sidewalk  from 
the  defendant's  premises  and  his  want  of  care.     The  court  denied 
the  motion,  and  in  submitting  the  case  to  the  jury  said  :  **  To  en- 
title the  plaintiff  to  recover,  she  must  satisfy  you  that  her  injury 
was  caused  by  some  negligence  of  the  defendant,  and  without  neg^ 
ligence  on  her  part  contributing  to  the  accident ;  **  and  limit^ 
this  general   rule  by  declaring   that  he  would  not  be  liable  '^for 
damages  caused  by  falling  upon  the  sidewalk  by  reason  of  snow  or 
ioe  which  has  formed  from  the  fall  of  snow  or  water  ''  thereon  ; 
adding,  one  "  injured  by  that  cause  must  look  to  the  city  or  to  the 
officers  of  the  city, ''  and  if  nothing  else  had  appeared,  he  should 
dismiss  the  complaint.     But  he  submitted  the  case  to  the  jury  as 
one  in  which  they  might  find  that  the  ice  in  question  **  was  the  re- 
salt  of  water  which  flowed  from  the  melting  snow  or  from  rain 
ranning  from  the  premises  of  the  defendant  upon  the  sidewalk  in 
front  of  his  house."    Exceptions  to  the  refusal  of  the  court  to  dis- 
miss the  complaint  and  to  this  portion  of  the  charge  present  the 
only  material  questions  upon  this  appeal.     The  evidence  discloses 
no  interference  by  the  defendant  with  the  sidewalk,  nor  does  it 
appear  that  the  natural  surface  of  nis  yard  had  been  changed,  or 
that  the  steps  of  his  house  had  been  constructed  in  any  other  than 
a  proper  and  usual  manner.     There  is  no  suggestion  that  the  snow 
had  been  removed  from  either  and  placed  upon  the  sidewalk  ;  but 
the  respondent's  position  is,  ''that  there  was  no  barrier  in  front  of 
the  yard  or  steps  to  prevent  the  melted  snow  from  running  upon 
the  sidewalk,  and  both   the  steps   and  yard   sloped  toward  the 
sidewalk  and  the  sidewalk  sloped  toward  the  gutter.''     Snow 
feU  upon  the  15th  of  January  ;  if  it  melted,  it  was  from  natural 
causes,  and  obeying  the  law  of  gravitation  found  its  way  upon 
the  sidewalk.     If  there  was  no  liability  —  and  such  is  concede  by 
both  parties  to  be  the  law  of  this  case — for  ice  formed  of  snow 
Voi^XLI  — 45 
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which  had  fallen  directly  upon  the  walk  and  there  melted^  it  is  diffi- 
cult to  see  upon  what  principle  it  can  attach  in  the  case  supposed. 
The  general  doctrine  is,  that  the  public  are  entitled  to  the  street  or 
highway  in  the  condition  in  which  they  placed  it,  and  whoever  ren- 
ders the  use  hazardous,  by  placing  any  thing  upon  it,  is  guilty  of  a 
nuisance.  Oongreve  v.  Smith,  18  N.  Y.  79.  The  plaintiff's  case  is 
not  within  it.  The  sidewalk  was  constructed  to  receive  the  drip 
from  the  steps  and  yard,  and  so  graded  as  to  discharge  itself  into 
the  gutter.  If  by  reason  of  obstruction,  which  it  was  the  duty  of 
the  city  or  its  officers  to  remove,  it  failed  to  do  its  office,  the  de> 
f endant  cannot  be  made  liable. 

The  cases  cited  by  the  respondent  do  not  seem  to  the  purpose. 
In  WalBh  V.  Mead,  8  Hun,  387,  a  passer-by  was  injured  by  snow 
falling  from  a  steep  roof,  and  recovered  upon  the  ground  that  it 
was  left  without  a  snow-guard,  and  so  improperly  constructed. 
Such  a  roof  was  'held  to  be  a  nuisance.  In  TfM  v.  City  of  Troy, 
61  N.  Y.  506,  the  ice  causing  the  injury  was  formed  from  water 
gathered  from  the  roof  and  poured  through  a  conductor  pipe  upon 
the  sidewalks  The  city  was  held  liable,  and  there  was  no  sngges* 
tion  that  the  fact  referred  to  afforded  ground  for  its  relief.  Apply- 
ing it  to  the  case  before  us,  the  municipal  authorities  of  Brooklyn 
would  be  liable  under  the  circumstances  here  disclosed,  as  well  as 
under  those  adverted  to  in  the  charge  of  the  trial  court.  Kirby  v. 
BoyMon  Market  Association,  14  Gray,  249.  But  in  the  present 
case  we  find  no  evidence  which  seems  to  distinguish  it  from  one 
where  rain  falling  at  once  on  the  walk  there  congeals,  or  snow 
hardens.  In  either  instance,  its  presence  is  the  result  of  natural 
causes,  unaffected  by  artificialjarrangement. 

We  think  therefore  the  learned  court  erred  in  submitting  the 
case  to  the  jury  as  one  in  which,  under  the  law  of  the  case  as  de- 
clared upon  the  trial,  the  plaintiff  was  entitled  to  recover. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 
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Company. 

(B7N.Y.88.) 
If^Kgenee  — eoneurring  mumi. 

If  a  traveller,  driving  on  a  highway  and  approaching  a  railroad  evoMdag,  !• 
pereonallj  free  from  negligence,  and  the  railway  company  neglects  to  glv* 
warning  of  the  approach  of  a  train,  ttie  traveller  la  not  debarred  from  recov^ 
ering  for  Injury  by  oollirion  by  the  fact  that  his  horse,  frightened  by  tbs 
engine,  suddenly  starts  forward,  and  draws  the  driver  into  the  danger. 

ACTION  for  death  by  negligence.     The  opinion  states  the  oaaa. 
The  defendant  had  judgment  below. 

Homer  A ,  Nebon,  for  appellant. 

Samuel  Hand^  for  respondent 

Andrews,  C.  J.  The  negligence  imputed  to  the  defendant 
was  the  omission  to  ring  the  bell  or  sound  the  whistle,  as  required 
by  statute.  Laws  1854,  chap.  282,  §  7.  The  eyidence  on  this  point 
was  conflicting,  and  presented  a  question  for  the  jury.  The  non. 
suit  sought  to  be  sustained  on  the  ground  that  the  accident  was 
caused  by  the  horse  becoming  unmanageable  and  getting  beyond 
the  control  of  the  driver,  and  rushing  in  front  of  the  engine,  and 
that  the  omission  of  the  statutory  signals  did  not  cause,  or  contrib- 
ute to,  the  casualty. 

[Omitting  detail  of  fact».] 

There  can  be  no  controversy  as  to  the  proposition  that  to  entitle 
the  plaintiff  to  recover,  it  must  appear,  or  there  must  be  evidence 
from  which  a  jury  could  infer  that  the  intestate's  death  was 
caused  by  the  neglect  of  the  defendant  to  ring  the  bell  or  blow 
the  whistle ;  or  that  such  negligence,  without  any  concurrent  neg* 
Hgence  of  the  intestate,  contributed  to  cause  his  death.  If  the  ac- 
cident resulted  from  a  distinct  and  independent  cause,  with  which 
the  neglect  of  the  statutory  duty  had  no  connection,  plainly  there 
can  be  no  recovery ;  and  it  is  equally  clear  that  if  the  deceased 
heard  the  noise  of  the  locomotive,  or  was  in  any  way  apprised  of 
its  approach,  in  time  to  have  enabled  him,  by  the  exercise  of  rea- 
sonable prudence,  to  have  avoided  the  danger,  and  he  chose  to  trust 
so  the  ability  of  the  driver  to  manage  the  horse  and  avoid  a  colli* 
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ffion,  the  defendant  is  not  responfiible  for  the  casualty^  notwith- 
standing its  omission  to  ring  the  bell  or  sound  the  whistle.  But 
on  the  other  hand,  if  he  did  not  hear  the  locomotiye,  or  know  of 
its  approach,  the  mere  fact  that  the  horse,  on  seeing  the  engine, 
suddenly  started  forward,  and  getting  beyond  control,  drew  the 
wagon  on  to  the  track  in  front  of  it,  would  not  exempt  the  defend- 
ant from  responsibility.  If  the  horse  had  not  started,  doubtless  no 
injuiy  would  have  occurred.  But  horses  are  liable  to  be  frightened 
.by  the  passing  of  trains,  and  if  a  traveller  driving  upon  a  highway 
is  himself  free  from  fault,  a  railroad  company,  guilty  of  negligence 
in  not  giving  the  signals,  cannot  escape  responsibility  because  the 
horse,  frightened  by  the  sudden  approach  of  the  engine,  blindly 
rushes  before  it,  and  exposes  the  traveller  to  injury.  In  the  case 
supposed,  the  neglect  to  give  the  signals  is  the  legal  cause  of  the 
accident,  and  not  the  conduct  of  the  brute.  The  cause  of  the  res- 
tiveness  of  the  horse  when  coming  down  the  hill  is  not  shown. 
It  may  be  conjectured  that  he  heard  the  noise  of  the  locomotive ; 
but  it  certainly  is  not  a  legal  inference  that  the  deceased  or  the 
driver  heard  it,  because  the  horse  did.  If  the  deceased  heard  it 
before  reaching  the  end  of  the  wall,  he  may  have  been  negligent  in 
remaining  in  the  wagon ;  but  it  was  for  the  jury  to  draw  the  infer- 
ence from  the  evidence.  When  did  the  deceased  first  discover  the 
danger ;  and  did  he  do,  or  omit  to  do,  any  thing  after  he  knew  that 
the  engine  was  approaching,  which  reasonable  prudence  required ; 
and  did  the  omission  to  give  the  statutory  signals  subject  him  to 
the  peril  which  otherwise  he  would  have  avoided  P 

We  think  these  questions  should  have  been  referred  to  the  juiy, 
and  that  the  nonsuit  was  improperly  granted.  This  leads  to  a  re- 
versal of  the  judgment  and  a  new  trial 

Judgmmt 

All  concur,  except  Bapallo,  J.,  absent. 
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Abqall  y.  Jacobs. 

(B7N.T.110.) 

Bankrupteif — eomponHon  — frattduktU  dtH, 

A  debt  fraadiilentljr  eontmeted  is  not  discharged  by  compoaitioii  in  bank* 

roptcy  .♦ 

ACTION  upon  promissory  notes.     The  opinion  states  the  caae. 
The  plaintiff  had  judgment  below. 

Samuel  Hand,  for  appellants. 

D,  C.  BriggSy  for  respondent. 

Eabl,  J.  This  action  was  bronght  upon  two  promissory  notes 
given  by  the  defendants  to  the  plaintiff  for  goods  sold.  They  in 
their  answers  admit  the  making  and  deliyery  of  the  notes,  and  set- 
up,  as  an  affirmatiye  defense,  a  composition  and  discharge  thereby 
in  bankruptcy  subsequent  to  the  date  of  the  notes. 

Upon  the  trial,  the  plaintiff,  to  avoid  the  effect  of  the  bankruptcy 
discharge,  gave  evidence,  under  objection  and  exception*  tending 
to  show  that  his  debt  was  created  by  the  fraud  of  the  bankrupts, 
and  the  trial  judge  charged  the  jury  that  if  they  found  that  the 
debt  was  so  created  the  discharge  was  no  bar  to  the  action,  and  to 
this  defendants'  counsel  excepted. 

The  Bankrupt  Act  of  1867  (U.  S.  Rev.  Stats.,  §  6117),  provides 
that  ;*no  debt  created  by  the  fraud  of  the  bankrupt  *  *  ♦. 
shall  be  discharged  by  proceedings  in  bankruptcy; "  and  the  act  of 
Congress,  chapter  390  of  the  acts  of  1874,  introduced  the  system 
of  discharges  by  composition  between  the  bankrupt  and  his  credi- 
tors. It  was  strenuously  argued  before  us,  on  the  part  of  the  de* 
fendants,  that  a  composition  under  the  act  of  1874  was  binding  on 
aQ  the  creditors  whose  names  and  addresses,  and  the  amounts  of 
the  debts  due  to  whom,  were  shown  on  the  statement  of  the 
debtor  produced  at  the  meeting  of  creditors  at  which  the  resolution 
favoring  the  composition  was  passed,  whether  their  respective  debts 
were  created  by  fraud  or  not;  and  that  the  limitation  above  cited 

*  To  same  effect*  jStottT.OiiM(«ad,  68  Vt.  211;  Mudger.  WUmoUmMtm.  483. 
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from  the  act  of  1867  did  not  apply  in  such  a  case.  The  plaintiff 
however  contends  that  no  debt  is  barred  by  the  bankruptcy  com- 
position which  would  not  have  been  barred  under  the  Bankrupt 
Act  of  1867;  and  so  it  was  held  in  WihnoiY.  Mudge,  103  IT.  S.  217. 
Upon  this  branch  of  the  case  therefore  nothing  more  needs  be 

[Minor  point  omitted.] 

The  judgment  should  be  afl&rmed,  with  costs. 

JudgmnU  ajfirm$d. 
AUoonoor* 


WlVZUCK  T.    McOOTTBB. 
<87N.T.  us. 

JMiOfiM— icy  iidewUk — waier  eanduetar — eanUmumM^, 

A  pipe  diseharging  water  from  the  roof  of  a  dtj  building  upon  the  sidewalk* 
and  there  forming  ioe,  bat  not  itself  extending  upon  the  aidewalk,  and 
properly  conatraeted.  Is  not  a  naisanoe  per  se. 

Where  one  bajs  premises  having  apon  them  one  each  dlscharge*pipe  for  the 
aooommodatlon  of  his  and  adjoining  premises,  bat  changes  the  flow  and  does 
not  ase  the  pipe  for  his  own  promises,  bat  the  pi|>e  continues  to  discharge 
the  water  from  the  adjoining  premises,  he  Is  not  liable  to  one,  who  passing 
along  the  sidewalk,  falls  npon  ice  formed  bj  such  discharge,  and  Is  injared«* 

ACTION  of  damage  for  personal  injury  by  nuisance  or  negligence. 
The  head-note  and  opinion  show  the  facts.    The  plaintiff  had 
judgment  below. 

John  A.  Taylor,  for  appellant. 

A.  H,  Dailey,  for  respondent. 

DANFOkTHy  J.  First,  it  is  unnecessary  to  consider  whether  at 
the  close  of  the  plaintiff's  case  she  had  established  a  cause  of  action. 
The  defendant  did  not  then  retire  from  the  contest;  and  if  the 
necessary  facts  were  after  that  established,  it  is  sufficient.  MuT" 
ray  v.  Judah,  6  Cow.  484;  Jackson  v.  Leggett,  7  Wend.  377. 

Second,  it  is  well  to  observe  that  the  proof  failed  to  sustain  the 

*  See  Moore  ▼.  Godaden,  atiU,  8681 
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ayerment  of  the  oompUiint  as  regards  the  position  and  extent  of  the 
pipe  upon  the  sidewialk.  It  did  not  reach  the  street^  nor  did  it 
abridge  the  area  of  the  walk.  Nor  does  the  decision  below  or  the 
contention  of  the  respondent  rest  upon  that  averment.  Both  stand 
npon  the  fact  that  it  was  the  medium  through  which  water  was 
discharged  thereon.  I  do  not,  however^  find  the  law  to  be  that  a 
conductor  pipe,  designed  to  convey  water  from  the  roof  to  the 
groundy  when  constructed  with  due  care  and  proper  precaution,  is 
in  itself  unlawf ul»  so  that  it  can  be  deemed  a  nuisance,  even  if  its 
mouth  is  toward  the  walk,  and  it  discharge  upon  it  Of  course,  if 
it  was  a  wrong  or  a  trespass,  the  recovery  here  might  be  justified. 
But  the  water  itself  is  no  injury;  nor  was  the  owner  of  the  property 
forbidden  by  any  ordinance  to  relieve  his  roof  in  that  manner.  It 
is  common  in  cities  to  direct  rain  or  melting  snow  from  the  roof  to 
the  gutter  and  thence  to  the  leader,  and  so  on  to  the  sidewalk  or 
street  Unless  prohibited  by  positive  regulation  it  is  not  an  ofiPense. 
If  when  gathered  the  water  is  poured  upon  the  traveller,  a  dif* 
feient  question  would  arise.  But  as  the  care  of  streets  and  side- 
walks is  intrusted  to  the  municipality,  if  they  do  not  object  to  the 
discharge,  I  do  not  see  how  an  individual  can.  Once  upon  the 
walk,  and  there  frozen  and  permitted  to  remain,  it  may  subject  the 
municipality  to  an  action  for  an  omission  of  duty.  Upon  this 
ground  the  city  of  Troy  was  held  liable  to  one  injured  by  stepping 
upon  ice  so  formed.  Todd  v.  City  of  Troy^  61  N.  Y.  506.  While 
under  like  circumstances,  it  was  held  in  Kirhy  v.  Boyhton  Market  ' 
Asgodaiiofif  14  Gray,  249,  that  an  action  would  not  lie  against  the 
property-owner,  and  that  the  remedy  for  damages  so  incurred  was 
exclusively  against  the  city.  Nor  can  the  plaintiffs  case  be  made 
out  upon  the  ground  that  the  defendant  caused  the  obstruction. 
As  he  neither  erected  the  pipe  nor  used  it,  at  no  time  intermeddling 
with  it  in  any  way,  or  being  benefitted  by  it,  the  most  that  can  be 
said  is  that  he  did  not  tear  it  up  or  remove  it  If  it  is  a  nuisance, 
it  was  placed  there  before  he  acquired  title  to  his  house,  and  his 
position  is  not  unlike  that  of  the  owner  of  land  upon  which  a  third 
party  should  wrongfully  enter  and  erect  a  nuisance.  In  such  a 
case  the  owner  would  not  be  liable  either  for  the  erection  of  the 
nuisance  or  its  continuance,  until  he  was  requested  to  abate  it  If 
he  used  or  repaired  it,  the  case  would  be  di£Ferent,  for  thus  he  would 
become  an  active  participant  in  the  wrong.  It  is  sometimes  said 
to  be  enough  to  charge  a  defendant,  that  having  acquired  the  title 
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'to  land  after  the  nuisance  was  erected,  he  has  continued  it.  ^ 
GreenL  Ey.,  §  472.  But  this  must  be  taken  to  mean  more  than 
•an  omission  to  abate  or  remove  it — something  amounting  to  actual 
use.  As  if  the  defendant  simply  suffer  a  dam  erected  upon  his 
land  by  a  former  owner  to  remain,  without  being  used  by  him,  it  is 
Jio  continuance  of  the  nuisance,  unless  he  be  first  requested  to  le- 
moye  it.  Pierson  y.  Olean,  2  Oreen,  36;  Morris  Canal,  etc.,  Co.  y. 
Hyenony  27  N.  J.  457,  469.  To  the  same  effect  is  Bestoick  y.  Oun- 
den  (Ora  Eliz.  520),  where  the  complaint  was  that  the  defendant 
euatodivit  and  manuienuU  quandam  tnolem  in  a  brook,  *^  by  reason 
whereof  the  brook  surrounded  his  land/'  The  court  say  its  mean- 
ing is  that  he  kept  the  bank  as  he  found  it,  '^  and  that  is  not  any 
Joffense  done  by  him,  for  he  did  not  do  any  thing;  and  if  it  were  a 
nuisance  before  his  time,  it  is  not  any  offense  in  him  to  keep  it." 
And  Moore  y.  Dame  Browne,  3  Dyer,  319,  where  the  defendant's 
husband  wrongfully  inserted  a  pipe  into  the  plaintiff's'  conduit, 
thereby  drawing  water  at  his  pleasure  to  senre  his  house.  After 
his  death  the  wife  was  found  guilty  of  continuing  the  nuisance 
erected  by  him,  because  by  turning  the  cock  and  using  the  water,  she 
assented  to,  and  thereby  adopted  the  wrongful  act  of  the  husband; 
later  cases  are  to  the  same  effect  Morris  Canal,  etc.,  Co.  y.  Ryerson, 
supra.  Nor  do  those  cited  by  the  respondent  establish  any  differ* 
ent  doctrine.  In  Brown  y.  Cay.  d  Sue.  R.  R.  Co.,  12  N.  Y.  486, 
the  obstruction — a  bridge  —  was  not  made  by  the  defendant,  but 
'  it  had  repaired  the  bridge  by  the  insertion  of  new  timber,  placed  a 
new  rail  upon  the  track  resting  thereon,  and  used  it.  And  so  in 
Waemer  y.  />.,  L.  d  W.  R.  R.  Co.,  80  N.  Y.  212;  s.  c,  36  Am.  Rep. 
608,  there  was  use  of  the  nuisance  by  the  defendant.  That  case 
stands  upon  the  general  doctrine  that  he  who  knowingly  adopts 
and  uses  a  nuisance  is  just  as  responsible  as  he  who  created  it.  In 
Irvine  y.  Wood,  61  N.  Y.  224;  s.  c.  10  Am.  Rep.  603;  and  Clif- 
ford  V.  Dam,  81  N.  Y.  52,  the  coal-hole  which  caused  the  injuiy  was 
used  by  the  defendants  as  appurtenant  to  their  premises.  In  Wideh 
y.  Mead,  8  Hun,  387,  the  roof  of  the  defendant's  house  was  not  fur- 
pished  with  a  snow-guard,  proyed  to  bo  an  essential  appliance  on 
such  a  roof  for  the  protection  of  persons  trayelling  on  the  walks 
below;  and  the  plaintiff,  while  there,  was  injured  by  snow  falling 
from  the  roof.  The  case  is  clearly  distinguishable  from  this  in  the 
fact  that  the  injury  came  from  accumulations  on  the  defendant's 
own  house,  and  fell  because  he  had  improperly  constructed  it.     In 
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the  ca8e  before  us,  the  defendant  by  merely  sufFering  the  pipe  to. 
remain,  doing  nothing  to  it,  in  no  way  using  it,  cannot  be  said  to 
have  continued  the  nuisance.     If  I  am  right  in  this  conclusion,  it 
follows  that  the  case  stated  in  the  complaint  and  adopted  as  the 
ground  of  judgment  was  not  established. 

Other  objections  are  made  to  the  plaintiff's  recovery,  but  as  for: 
the  reasons  aboye  stated  the  judgment  must  be  reyersed,  I  forbear  • 
to  speak  upon  them,  as  the  eyidence  upon  which  they  are  thought] 
to  stand  may  be  varied  if  a  new  trial  should  be  had. 

The  judgment  should  be  reversed  and  a  new  trial  granted^  with 
costs  to  abide  the  event. 

JudgtMtU  reverted. 

All  concur. 


Koto's  Oouktt  Fibb  Insurance  Oompaky  v.  Stbybks. 

(87  N.  Y.  tn.) 
Deed  —  boundary  — highwaif. 

A  deed  of  land  baginnlng  at  a  point  on  the  side  of  a  road,  and  ranning  thenoa 
bj  ooanes  and  distanoes  to  tlie  road,  and  tlieooe  along  the  road  to  the  plaoa* 
of  beginning,  does  not  convey  to  the  center  of  tlie  road.  * 

ACTION  to  restrain  the  tearing  down  of  a  fence.     The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

N.  Oothren^  for  appellant.  , 

Jesse  Johnson,  for  respondent. 

• 

Andbews,  G.  J.  The  title  of  the  plaintiff  to  the  southerly  half 
of  what  was  formerly  the  Wallabout  bridge  road,  on  which  the 
plaintiff's  premises  abutted,  depends  upon  the  construction  of  the 
deed  from  Garrett  ISTostrand  to  Edward  Sanford,  dated  January  20,' 
1835.  Sanford  is  the  common  source  of  the  title  to  the  premises  of' 
both  parties.  The  defendant's  lot  also  abutted  on  the  Wallabout 
road,  until  its  discontinuance,  long  after  the  conveyance  of  the  re- 
spective lots,  by  Sanford.     If  Sanford  acquired  title  to  the  sonth- 


•  See  contra.  Low  t.  7}(bhettx  (7^  Me.  92),  89  Am.  liep.  W1 ;  and  note,  806. 
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eriy  half  of  the  road,  under  his  conveyance  from  Nostrand,  the 
plaintiff,  as  his  grantee,  acquired  his  title  to  the  part  in  front  of  its 
premises.  Upon  the  assumption  that  the  plaintiff  acquired  title  to 
that  part  of  the  road,  the  right  of  the  plaintiff  to  relief  in  this  ac- 
tion, by  injunction,  would  depend  upon  questions,  not  now  neces- 
Biuy  to  be  considered.  If  however  the  title  to  the  southerly  half 
of  the  road  did  not  vest  in  Sanf ord,  under  his  deed  from  Nostrand, 
then  the  action  cannot  be  maintained.  The  fence  torn  down  by  the 
defendant  was  built  by  the  plaintiff  across  the  southerly  hiJf  of 
the  road-bed  of  the  Wallabout  road,  which  before  that  time  was  un- 
inclosed,  and  over  which  the  defendant  was  accustomed  to  pass  in 
going  to  and  from  her  premises.  The  obstruction  was  removed 
immediately  after  it  was  erected,  and  there  was  no  such  prior  pos- 
session by  the  plaintiff  as  would,  in  the  absence  of  legal  title,  con- 
stitute the  defendant  a  trespasser,  in  entering  upon  the  land  and 
removing  the  fence.  We  come  then  to  the  question,  whether  San- 
ford  acquired  title  to  the  road-bed  under  his  deed  from  Nostrand. 
That  deed  purports  to  convey  about  seventy-four  acres  of  land  ly- 
ing south  of  the  Wallabout  bridge  road,  described  as,  ''  Beginning 
at  a  point  on  the  southerly  side  of  the  Wallabout  bridge  road,  ad- 
joining the  land  now  or  lately  belonging  to  John  Skillman,"  and 
after  running  certain  courses  and  distances,  the  line  ran  along  the 
land  of  one  Jocubus  Lett  "  north,  forty-eight  degrees  and  nine 
minutes  west,  five  hundred  and  ninety-four  feet  to  the  Wallabout 
bridge  road,"  and  from  thence  ''along  said  road,  twelve  hundred 
and  twenty  feet  to  the  place  of  beginning.'^ 

There  is  but  little  diversity  in  respect  to  the  general  principles  gov- 
erning the  contruction  of  grants  of  land  on  a  highway,  but  there  is 
much  contrariety  of  (^^cisiori  in  the  several  States,  in  respect  to 
their  application,  in  particular  cases,  and  in  the  construction  of  par- 
ticular language,  as  bearing  upon  the  point  whether  the  highway 
is  by  the  descriptive  language  of  the  conveyance  included  in  or 
excluded  from  the  grant.  It  is  generally  conceded  that  a  grantor 
of  land  abutting  on  a  highway  may  reserve  the  highway  from  his 
grant.  But  the  presumption  in  every  case  is,  that  the  grantor  did 
not  intend  to  retain  the  highway,  and  such  reservation  will  not  be 
adjudged,  except  when  it  clearly  appears,  from  the  language  of  the 
conveyance,  that  suc£  reservation  was  intended.  But  what  lan- 
guage will  be  sufficient  to  exhibit  such  intent,  is  the  point  of  diffi- 
culty, upon  which  courts  have  differed.     It  was  settled  in  this  States 
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in  Ckild  y.  Siarr,  4  Hill^  369,  that  a  boundary  in  a  deed,  ''  along 
the  ahore ''  of  a  fresh- water  river,  carried  the  grantee  only  to  low- 
water  mark,  and  that  the  bed  of  the  river  did  not  pass  under  the 
oonveyance.  So  a  boundary  by  the  bank  of  a  creek  has  been  held 
to  confine  the  grantee  to  the  margin  of  the  stream.  Halsey  v. 
McChmUek,  13  N.  Y.  296.  In  The  Seneca  Nation,  etc.,  v.  Knight,  2a 
N.  Y.  498,  the  boundary  was  described  as  *^  beginning  at  a  post  on 
the  north  bank''  of  the  Cattaraugus  creek,  and  thence  ran,  by  vari- 
ous courses  and  distances,  to  a  post  on  the  north  bank  of  the  creek, 
''thence  down  the  same,  and  along  the  several  meanders  thereof,  to' 
the  place  of  beginning,''  and  it  was  held  that  the  grant  included  the 
bed  of  the  stream  to  the  center.  The  court  approved  the  remark 
of  Chancellor  Walwobth,  in  Child  v.  Starr,  that  monuments  in 
such  cases  are  only  referred  to,  as  giving  the  directions  of  the  lines 
to  the  river  or  stream,  and  not  as  restricting  the  boundary  on  the 
river.  The  court  also  remarked,  that  i^  ft  case  of  boundary  on  a  river 
monuments  are  never  located,  in  fact  or  in  diescriptidn,  in  the  chan* 
nel  of  a  river,  and  that  monuments  were  necessary,  in  order  to  mark 
the  places  of  intersection  with  the  stream.  There  is  a  close  anal- 
ogy between  conveyances  bounded  by  fresh- water  streams,  and  by 
highways,  in  respect  to  the  point  of  construction  of  descriptive 
words.  In  the  case  before  us,  the  starting  point  of  the  description 
is  on  the  southerly  side  of  the  Wallabout  bridge  road,  and  the  exact 
point  of  beginning  is  fixed  by  the  reference  to  the  lands  of  Skill- 
man.  The  other  lines  are  described  by  courses  and  distances,  and 
the  third  course  gives  the  length  of  that  line  in  feet  to  the  road, 
which  we  think  fairly  imports  that  the  measurement  is  to  the  side 
of  the  road,  and  the  fourth  course  is  along  the  road,  etc. ,  to  the  place 
of  beginning.  We  think  the  road-bed  was  excluded  by  the  terms 
of  the  descriptioif  within  the  cases  of  Jackson  v.  Ilathaioay,  15 
Johns.  447  (8  Am.  Dec.  263);  Enfjlish  v.  Brennan,  60  N.  Y.  609 ; 
Whitens  Bank  of  Buffalo  v.  Niclioh,  64  id.  65.  In  Jackson  v.  Hatha- 
way  the  description  was  '*  beginning  at  a  certain  stake  by  the  side  of 
the  road  called  the  old  Claverack  road,  etc.,  from  which  stake  running 
east,  twenty  degrees  south,  two  chains  to  another  stake;  thence  south, 
twenty-two  degrees  west,  seventeen  chains,  sixty-four  links ;  and 
thence  "  by  specified  courses  and  distances  *'  to  the  first-mentioned 
bounds,  making  twelve  acres,  two  roods  and  ten  perches  of  land." 
It  was  held  that  the  highway  was  not  included.  In  Enfjlish  v 
Brennan,  the  court  reached  the  same  conclusion,  where  the  descrip* 
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tion  was  :  **  Beginning  at  the  south-westerly  comer  of  Flashing 
and  Olermont  avenues^  ranning  thence  westerly  along  Flashing  ave- 
nue twenty-five  feet,  thence  southerly  at  right  angles  to  Flushing 
Avenue,  seventy-nine  feet  nine  inches  to  a  point  distant  forty  feet  seven 
and  a  half  inches  westerly  from  the  westerly  side  of  Clermont  avenue, 
thence  easterly  on  a  line  at  right  angles  to  Clermont  avenue,  forty  feet 
seven  and  a  half  inches,  thence  northerly,  etc.,  to  the  point  of  begin- 
ning. In  While's  Bank,  efc,  v.  Ifichoh,  the  reasoning  of  Allbk,  J., 
is  much  in  point.  He  says  :  '*  The  grant  under  which  the  defendant 
claims  title  describes  the  granted  premises  as  commencing  at  the 
intersection  of  the  exterior  lines  of  two  streets^  of  which  Garden 
street  is  one,  and  so  as  necessarily  to  exclude  the  soil  of  the  street. 
The  point  thus  established  is  as  controlling  as  any  monument  would 
have  been,  and  must  control  the  other  parts  of  the  description ;  all 
the  lines  of  the  granted  premises  must  conform  to  the  starting 
point  thus  designated/' 

The  cases  of  Sibley  y.  Holden,  10  Pick.  249  (20  Ami  Dec.  521)  ; 
Smith  V.  Sloeomb,  9  Gray^  36 ;  and  Cottle  v.  Young,  59  Me.  105,  are 
also  in  point.  In  Sibley  v.  Holden,  the  description  was :  **  Bciginning 
at  a  stake  and  stones  on  the  southerly  side  of  a  town  road/'  etc., 
thence  by  courses  and  distances  *^  to  said  road,  thence  by  said  road 
easterly  to  the  place  of  beginning,"  and  it  was  held  that  the  road  was 
excluded.  In  Smith  v.  Slocomb,  where  the  description  was  very  aiToi- 
lATtothatin  Sibley  Y.  ffolden,8KAYr,  C.  J.,said:  '^  But  when  it  starts 
at  the  side  of  the  road,  and  comes  back  to  the  road,  and  thence  on 
the  Ime  of  the  road  to  the  point  of  beginning,  the  conclusion  is  inevit-, 
able,  that  the  road  is  excluded."  The  words  to  and  along  the  road, 
in  the  description  now  in  question,  if  not  controlled  by  the  starting 
point,  would  by  well-settled  construction  carry  the  boxmdary  to 
the  center ;  but  it  is  to  be  observed  that  these  woyrds  are  not  incon- 
sistent with  confining  the  boundary  to  the  side  of  the  road.  It  was 
held  in  Dunham  v.  Williams,  37  N.  Y.  251,  that  a  deed  bounded 
on  a  highway  is  satisfied  by  title  extending  to  the  side  of  the  road, 
when  the  title  to  the  road-bed  was  not  in  the  grantor,  and  accord- 
ing to  the  principle  of  that  case,  the  absence  of  such  title,  where 
the  description  runs  to  and  along  a  highway,  would  not  constitute 
a  breach  of  the  covenant  of  seizin.  In  this  case  no  reason  appears 
why  Nostrand  should  desire  to  retain  title  to  the  land  in  the  Wall- 
about  road.  The  Wallabout  Bridge  Road  Company  was  a  corpo- 
ration created  by  special  charter,  by  chapter  86  of  the  Laws  of  1805, 
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with  aathority  to  take  land  for  its  road,  by  private  grant,  or  com- 
palflorily,  on  paying  the  damages  assessed,  in  which  case  the  act  de- 
clares the  company,  and  their  successors  and  assigns  forever,  shall 
have  and  hold  "  the  lands  and  tenements  occupied  by  the  said  road.'' 
The  side  of  the  road  may  have  been  made  the  boandary  of  the  land 
conveyed,  upon  the  mistaken  supposition  that  the  company  had  ac- 
quired, by  the  proceedings  for  condemnation,  the  absolute  title  to 
the  land  taken,  or  some  other  reason  may  have  existed  for  restrict- 
ing the  grant.  But  we  have  no  guide  in  ascertaining  the  intention 
of  the  parties  to  the  conveyance,  outside  of  the  language  of  the 
deed,  and  upon  this  language,  as  interpreted  by  the  courts  of  this 
State  in  analogous  cases,  we  think  the  southerly  side,  and  not  the 
center  of  the  Wallabout  road,  is  the  boundary. 

These  views  lead  to  an  affirmance  of  the  judgment; 

Judgmeni  qffirm$d. 

All  concur. 


Tkubtbbs  of  Golukbia  College  v.  Thaghxb. 

(gr  N.  T.  8U.) 

Cb^mani — noi  top&rmU  trade§  on  granUd  pr&mi$s$ — change  in  eharaet0r  ^ 

neighborhood. 

Owners  of  adjacent  premises  in  the  city  of  New  York  mntnallj  covenanted 
that  onlj  dwelling-hoases  should  be  erected  thereon,  and  not  to  carry  on  or 
safferany  kind  of  manafactory,  trade,  or  baeiness  thereon.  Sabeequently 
the  valae  of  the  premiaee  for  any  bat  trade  parpoeee  was  greatly  impaired 
by  the  advanoe  of  basinesn,  and  the  erection  and  operation  of  an  elevated 
railway  in  the  street.  Ifeld,  that  the  covenant  ran  with  the  land,  but  owing 
to  the  change  in  circamstances  and  the  defeat  of  the  scheme  of  the  original 
covenanten  it  woald  not  l>e  specifically  enforced  against  a  snbeeqaent  pur. 
chaser. 

ACTION  to  enforce  covenant.     The  head-note  and  opinion  suf- 
ficiently show  the  facts.     The  plaintiff  had  judgment  below. 

A.  J.  DiiUi/Uioefery  for  appellant. 

8.  P.  Ncuhj  for  respondent. 

DAHYORTHy  J.    The  validity  and  binding  obligation  of  the  cove- 
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nant  cannot  be  questioned  by  the  defendant  Thacher.  TruHlee^s  of 
Oolumbia  College  v.  Lynch,  70  N.  Y.  440.  Moreover  it  appears  that 
he  bought  with  notice,  not  only  of  the  agreement,  but  of  this  action. 
He  therefore  could  not  take  the  property  without  performing  the 
obligation  attached  to  it,  and  must  be  deemed  to  have  taken  it  at 
his  own  peril,  to  the  extent  of  such  judgment  as  might  be  rendered 
in  the  action.  It  is  claimed  in  his  behalf  that  the  business  charged 
in  the  complaint  to  have  been  carried  on  does  not  come  within  the 
prohibition  of  the  covenant.  This  question  was  not  raised  upon 
the  former  trial,  and  of  course  there  is  nothing  in  our  decision  70 
•S.  Y.,  supra,  to  prevent  its  litigation  upon  the  trial  then  ordered, 
And  now  under  review.  The  words  are  very  plain;  they  include 
*'  any  kind  of  manufactory,  trade  or  business  whatsoever,''  on  the 
premises.  The  complaint  shows  their  occupation  in  part  by  ''a 
re^  estate  and  insurance  broker  or  agent,"  and  in  part  by  ''sign 
and  fresco  painters,"  while  the  finding  of  the  trial  judge — and  this 
is  somewhat  more  important — shows  that  ^Hhe  business  of  a  tailor 
and  milliner,  of  a  newspaper  agent,  express  carriers,  a  tobacconist, 
as  well  as  that  of  an  insurance  agent,"  were  carried  on  by  permis- 
sion of  the  defendant  at  the  time  of  the  triaL  It  would  be  a  use- 
less waste  of  time  to  argue  that  these  vocations  —  for  employment 
or  profit,  whether  described  in  the  complaint,  or  found  by  the 
court — have  no  relation  to  the  exclusive  use  to  which  the  premises 
were  set  apart  In  such  a  suit  as  this,  the  relief  which  the  court 
can  give  must  depend  upon  the  condition  of  things  at  the  time  of 
the  trial.  We  have  no  doubt  that  the  conclusion  of  the  trial  judge 
was  right  upon  the  point  presented,  and  agree  with  him,  that  these 
several  trades  or  occupations  were  violations,  not  only  of  the  spirit, 
but  also  of  the  letter  of  the  covenant. 

Now  having  before  us  a  covenant  binding  the  defendant,  and  his 
breach  of  it,  if  there  is  nothing  more,  the  usual  result  must  follow, 
viz. :  an  injunction  to  keep  within  the  terms  of  the  agreement;  for 
the  case  would  come  under  the  rule  laid  down  in  Tipping  v.  Ecker^ 
ley,  2  E.  &  J.  264,  270,  thus:  ''If  the  construction  of  the  instru- 
ment be  clear  and  the  breach  clear,  then  it  is  not  a  question  of  dahiage, 
but  the  mere  circumstance  of  a  breach  of  covenant  affords  sufScient 
ground  for  the  court  to  interfere  by  injunction. "  Indeed,  this  has  in 
substance  been  recognized  in  the  decision  before  made  by  us.  70  N.  Y. 
supra.  It  was  then  however  suggested  that  another  trial  might  disclose 
objeetions  not  before  us,  and  it  is  now  claimed  by  the  appellant. 
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that  there  has  been  such  an  entire  change  in  the  character  of  the 
neighborhood  of  the  premises,  as  to  defeat  the  object  and  purpose 
of  the  agreement,  and  that  it  woold  be  ineqaitable  to  depriye  the 
defendant  of  the  privilege  of  conforming  his  property  to  that  char- 
acter, so  that  he  could  use  it  to  his  greater  advantage,  and  in  no 
respect  to  the  detriment  of  the  plaintiff.  The  agreement  before 
OS  recites,  that  the  object  which  the  parties  to  the  covenant  had  in 
view  was  **  to  provide  for  the  better  improvement  of  the  lands,  and 
to  secure  their  permanent  value."  It  certainly  is  not  the  doctrine 
of  courts  of  equity,  to  enforce,  by  its  peculiar  mandate,  every 
contract,  in  all  cases,  even  where  specific  execution  is  found  to  be 
its  legal  intention  and  effect.  It  gives  or  withholds  such  decree 
according  to  its  discretion,  in  view  of  the  circumstances  of  the  case, 
and  the  plaintiff^s  prayer  for  relief  is  not  answered,  where  under 
those  circumstances  the  relief  he  seeks  would  be  inequitable. 
P$UrB  V.  Delaplaine,  49  N.  Y.  362 ;  Margraf  v.  Muir,  57  id.  155 ; 
Maihews  v.  TerwiUiger,  3  Barb.  51;  Raddiffey.  Warrington,  12  Ves. 
331.  If  for  any  reason  therefore  not  referable  to  the  defendant  an 
enforcement  of  the  covenant  would  defeat  either  of  the  ends  con- 
templated by  the  parties,  a  court  of  equity  might  well  refuse  to 
interfere,  or  if  in  fact  the  condition  of  the  property  by  which  the 
premises  are  surrounded  has  been  so  altered  ^Hhat  the  terms  and 
restrictions  "  of  the  covenant  are  no  longer  applicable  to  the  existing 
state  of  things.  1  Story  Eq.  Jur.  (10th  ed.),  §  750.  And  so 
though  the  contract  was  fair  and  just  when  made,  the  interference 
of  the  court  should  be  denied,  if  subsequent  events  have  made  per^ 
formance  by  the  defendant  so  onerous,  that  its  enforcement  would 
impose  great  hardship  upon  him,  and  cause  little  or  no  benefit  to 
the  plaintiff.  Willard  v.  Tayloe,  8  Wall.  557;  Thomson  v.  Bareourt, 
case  66,  p.  415,  vol.  2,  Brown's  ParL  Bep. ;  Davis  v.  Hone,  2  Sch.  ft 
Lef.  350 ;  Baily  v.  De  Crespigny,  L.  R,  4  Q.  B.  180 ;  Clarke  v, 
RochesUr,  Loeiport  &  Niagara  Falls  Railroad  Co.,  18  Barb.  350. 

There  is  no  doubt  difficulty  in  embodying  these  principles  in  any 
general  rule  applicable  alike  to  all  cases,  but  in  any  given  instance 
a  court  can  more  easily  determine  whether  it  should  interfere,  or 
leave  the  plaintiff  to  his  remedy  at  law.  In  Claris  v.  Rochsstsr, 
Lockport  it  Niagara  Patts  Railroad  Co.,  supra,  there  was  a  duty 
imposed  by  statute  upon  the  defendant  to  construct  a  farm  crossing, 
and  the  plaintiff  sued  in  equity  for  its  performance.  He  succeeded 
at  Special  Term,  but  the  General  Term  dismissed  his  complaint  so 
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far  as  it  demanded  equitable  relief ,  yet  allowed  it  to  stand  for  the 
assessment  of  damages.  This  result  was  reached,  because  the 
expense  to  the  defendant  in  constructing  the  crossing  ^*  would  much 
exceed  the  value  of  it  to  the  plaintiff/'  and  so  in  the  opinion  of  the 
court  there  was  not  only  an  absence  of  proof  that  the  enforcement 
of  the  performance  of  the  duty  would  be  equitable,  but  it  was 
affirmatively  proved  that  it  would  be  inequitable.  There  the 
plaintifPs  case  was  within  the  statute.  Laws  of  1850,  ch.  140,  §§  50, 
49,  44,  requiring  railroad  corporations  to  erect  farm  crossings  for 
the  use  of  the  proprietors  of  land  adjoining  such  railroad — and  so 
the  court  held — but  also  that  a  refusal  to  perform  did  not,  as  of 
course,  entitle  the  plaintiff  to  the  interposition  of  a  court  of  equity. 
In  WilJard  v.  Tayloe,  supra,  the  court  refers  to  cases  where  a  claim 
had,  in  the  discretion  of  the  court,  been  denied,  because  of  some 
irregularity  or  unfairness  in  the  terms  of  the  contract,  by  reason  of 
which  injustice  would  have  followed  a  specific  performance,  and  to 
others  which  show  that  the  same  discretion  is  exercised  where  the 
contract  is  fair  in  its  terms,  if  its  enforcement,  from  subsequent 
events,  or  even  from  collateral  circumstances,  would  work  the  same 
result,  or  even  hardship,  to  either  of  the  parties.  In  that  case, 
although  relief  was  granted,  it  was  upon  reasons  which  do  not  con- 
cern the  one  in  hand,  and  it  was  also  said  that  it  was  *'  not  sufficient 
to  call  forth  the  equitable  interposition  of  the  court,  that  the  legal 
obligation  under  the  contract  to  do  the  specific  thing  desired  may 
be  perfect,"  but  '^  it  must  also  appear  that  the  specific  performance 
will  work  no  hardship  or  injustice."  In  Thomson  v.  Harcouri,  supra^ 
the  irregularity  of  the  bargain  related  exclusively  to  the  time  when 
performance  was  demanded.  In  Baily  v.  De  Crespigny,  supra,  we 
find  a  case  whose  facts  come  near  to  those  before  us.  The  action 
was  at  law  for  damages  for  breach  of  an  agreement  that  neither  the 
defendant  nor  his  assigns  would  permit  any  building  to  be  placed 
upon  a  certain  ^^ paddock"  fronting  the  demised  premises.  The 
plea  alleged  the  purchase  and  a  compulsory  taking  of  it  by  a  raO- 
road  company  for  the  purposes  of  their  incorporation,  and  the 
erection  upon  it,  by  them,  of  the  structure  complained  of  as  a  breach 
of  covenant.  Upon  demurrer  judgment  was  given  for  the  defendant, 
upon  the  ground  that  the  transfer  to  the  company  was  not  by  vol- 
untary act  of  the  prior  owner,  but  by  compulsion  of  law,  and  the 
court  was  of  opinion  that  he  was  discharged  from  his  covenant,  on 
the  principle  expressed  in  the  maxim,  '^  lex  non  cugil  ad  impossibilia.** 
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In  the  case  before  us,  the  plaintifFs  rely  upon  no  circamstance  of 
equity,  bat  pat  their  chum  to  relief  apon  the  covenant  and  the 
Tiolation  of  its  conditions  by  the  defendant.  They  have  established, 
by  their  complaint  and  proof,  a  clear  legal  caose  of  action.  If 
damages  have  been  sasfcained,  they  must,  in  any  proper  action,  be 
allowed.  Bat  on  the  other  hand,  the  defendant  has  exhibited  such 
change  in  the  condition  of  the  adjacent  property,  and  its  character 
for  use,  as  leaves  no  ground  for  equitable  interference,  if  the  dis- 
cretion of  the  court  is  to  be  governed  by  the  principles  I  have  stated, 
or  the  cases  which  those  principles  have  controlled.  The  general 
current  of  business  affairs  has  reached  and  covered  the  entire  premises 
fronting  on  Sixth  avenue,  both  above  and  below  the  lot  in  question. 
If  this  was  all  however  the  plaintiffs  would  be  justified  in  their 
daim,  for  it  ia  apparent  from  the  agreement  that  such  encroachment 
was  anticipated,  and  that  the  parties  to  it  intended  to  secure  the 
property  in  question  from  the  disturbance  which  business  would 
necessarily  produce.  But  the  trial  court  has  found  that  since  the 
action  was  begun,  an  elevated  railway  has  been  built  in  the  Sixth 
avenue.  It  runs  past  the  premises,  and  a  station  has  been  estab- 
Hshed  in  front  of  them,  at  the  intersection  of  Fiftieth  street.  He 
finds  that  ''  the  raQway  and  station  affect  the  premises  injuriously 
and  render  them  less  profitable  for  the  purpose  of  a  dwelling-house, 
but  do  not  render  their  use  for  business  purposes  indispensable  to 
their  practicable  and  profitable  use  and  occupation."  The  evidence 
sustains  the  finding.  The  premises  may  still  be  used  for  dwellings 
but  the  occupants  are  not  likely  to  be  those  whose  convenience  and 
wishes*  were  to  be  promoted  by  the  covenant,  persons  of  less 
pecuniary  ability,  and  willing  to  sacrifice  some  degree  of  comfort 
for  economy,  transient  tenants  of  still  another  class,  whose  presence 
would  be  more  offensive  to  quiet  and  orderly  people  who  might  re- 
side in  the  neighborhood.  Not  only  large  depreciation  in  rents 
when  occupied,  but  also  frequent  vacancies  have  followed  the  con- 
struction of  the  road.  Its  trains,  propelled  by  steam,  run  at  in- 
tervals of  a  few  minutes,  until  midnight  The  station  covers  from 
fifteen  to  twenty  feet  of  the  street  opposite  the  defendant's  premises. 
Half  the  width  of  the  sidewalk  is  occupied  by  its  elevated  platform. 
From  it,  persons  waiting  for  the  trains,  or  there  for  other  purposes, 
can  look  directly  into  the  windows.  Noise  from  its  tifains  can  be 
heard  from  one  avenue  to  the  other. 

.    It  is  obvious,  without  further  detail,  that  the  construction  of  this 
Vol.  XLI— 47 
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road  and  its  management  hare  rendered  privacy  and  qaiet  in  the 
adjacent  buildings  impossible,  and  so  affected  the  premises  of  the 
defendant,  and  all  those  originally  owned  by  him,  who,  with  the 
plaintiff,  entered  into  the  covenant,  that  neither  their  better  im- 
provement nor  permanent  value  can  be  promoted  by  enforcing  its 
observance.  Nor  are  the  causes  of  this  depreciation  transient 
The  platform  of  the  railroad  station,  which  renders  inspection  of 
the  interior  of  the  house  easy  to  all  observers ;  the  stairs,  which 
render  the  road  accessible,  must  remain  so  long  as  the  road  is 
operated,  and  the  noise  and  smoke  are  now,  at  least,  an  apparent 
necessity,  consequent  upon  its  operation*  It  is  true,  the  covenant 
is  without  exception  or  limitation,  but  I  think  this  contingency 
which  has  happened  Was  not  within  the  contemplation  of  the  parties. 
The  road  was  authorized  by  the  legislature,  and  by  reason  of  it,  there 
has  been  imposed  upon  the  property  a  condition  of  things  which 
frustrates  the  scheme  devised  by  the  parties,  and  deprives  the  prop- 
erty of  the  benefit  which  might  otherwise  accrue  from  its  observance. 
This  new  condition  has  already  affected,  in  various  ways  and  de- 
grees, the  uses  of  property  in  its  neighborhood,  and  property  values. 
It  has  made  the  defendant's  property  unsuitable  for  the  use  to 
which,  by  the  covenant  of  his  grantor,  it  was  appropriated,  and  if 
in  face  of  its  enactment  and^the  contingencies  flowing  from  it,  the 
covenant  can  stand  anywhere,  it  surely  cannot  in  a  court  of  equity. 
The  land  in  question  furnishes  an  ill  seat  for  dwelling-houses,  and 
it  cannot  be  supposed  that  the  parties  to  the  covenant  would  now 
select  it  for  a  residence,  or  expect  others  to  prefer  it  for  that  pur- 
pose. And  although  the  land  has  not  itself  been  taken  as  in  Baily 
v.  De  Crespignyy  supra^  for  actual  occupation  by  the  railroad,  the 
railroad  has  incumbered  the  walks  and  streets  about  it,  and  taken 
away  those  advantages  of  situation  which  induced  its  owners  to 
dedicate  it  to  dwellings  instead  of  stores,  and  to  retirement  rather 
than  to  the  bustle  of  business.  Submission  to  this  is  necessary, 
because  it  is  authorized  by  the  legislature,  and  so  the  defendant  is 
made  incapable  of  carrying  out,  if  he  should  desire  it,  the  wishes 
of  those  by  whose  agreement  he  would  otherwise  be  bound. 

There  is,  I  think,  no  merit  in  the  respondent's  suggestion  that 
the  change  in  the  character  of  the  neighborhood  is  insufficient  so 
long  as  it  does  not  extend  to  all  the  property  affected  by  the  agree- 
ment. If  this  assumption  is  well  founded  —  if  the  influence  of 
the  road  is  felt  only  by  the  portion  of  land  owned  by  the  defendant. 
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it  is  still  apparent  that  the  original  design  of  the  parties  has  been 
broken  up  by  acts  for  which  neither  the  defendant  nor  his  grantors 
are  responsible,  that  the  object  of  the  covenant  has  been,  so  far  as 
the  defendant  is  concerned,  defeated,  and  that  to  enforce  it  would 
work  oppression,  and  not  equity. 

To  avoid  this  result  the  judgment  appealed  from  should  be  re- 
versed, and  the  complaint  dismissed,  but  as  this  result  is  made 
necessary  by  reason  of  events  occurring  since  the  commencement  of 
the  action,  it  should  be  without  costs. 

Judgment  reversed,  and  complaint  dismissed. 

Allocmoiu; 


Paikb  y.  Upiov. 

<87  N.  T.  817.) 

Wlieie  bj  mntiiml  mislake  206  acres  were  oonvejed  s«  * '  aboat  992  aeree,  be 
the  fame  more  or  leaB,**  the  price  being  fixed  at  bo  maeli  an  acre,  and  a 
mortgage  given  for  part,  the  grantee  was  held  entitled  to  a  conesponding 
abatement  therefrom.* 

ACTION  to  correct  a  mortgage.    The  opinion  states  the  facts. 
The  defendant  had  judgmeiiton  the  trial,  which  was  reversed 
by  the  Oeneral  Term. 

D.  O.  Hyde,  for  appellant. 
ITieadare  Baeon,  for  respondent. 

Akdbews,  G.  J.  We  are  not  left  in  this  case  to  ascertain  the 
facts  from  the  evidence,  or  to  determine  whether  the  evidence  sup- 
ports the  facts  found  by  the  trial  judge. 

The  evidence  is  not  contained  in  the  record,  and  the  case  comes 
here  on  the  findings  alone.  The  facts  as  found  are  therefore  con- 
clusively settled,  and  the  only  question  is,  whether  upon  those 
facts  the  plaintiff  is  entitled  to  relief.  The  defendants,  other  than 
Mary  A.  Upton  and  Alexander  Pomeroy,  were  owners  as  tenants  in 
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oommon  of  a  farm  in  Monroe  ooonty,  formerly  owned  by  their 
father,  James  Upton,  commonly  known  as  the  homestead  farm. 
James  Upton  died  in  December,  1868.  The  defendant  Mary  Upton 
is  his  widow,  and  the  defendant  Pomeroy  is  one  of  the  executors 
of  his  wilL  A  few  weeks  prior  to  February  28, 1872,  the  defend- 
ants offered  the  farm  for  sale.  This  led  to  a  negotiation  between 
the  plaintiff  and  defendants  for  the  purchase  and  sale  of  the  farm. 
The  plaintiff  went  upon  and  examined  the  farm,  and  its  external 
boundaries  were  correctly  pointed  out  to  him.  At  the  outset  of  the 
negotiation  the  plaintiff  asked  the  defendants  how  much  land  there 
was  in  the  farm,  and  at  what  price  they  would  sell  it.  They  in- 
formed him  that  the  farm  contained  two  hundred  and  twenty 
acres  and  upward,  and  that  they  had  asked  for  the  same,  tl50  an 
acre,  but  would  sell  it  for  133,000.  At  the  same  time  they  exhibited 
to  the  plaintiff  a  printed  description,  describing  the  farm  by  metes 
and  bounds  in  three  parcels ;  one  parcel  was  described  as  contain- 
ing one  hundred  and  ninety-one  and  fifty-one-hundredths  acres, 
more  or  less,  another  as  containing  thirty  acres,  more  or  less,  and 
the  third  as  containing  one  acre,  making  in  the  aggregate  two 
hundred  and  twenty-two  and  fifty-one-hundredths  acres.  The 
plaintiff  declined  to  purchase  the  farm  at  the  price  fixed  by  the 
defendants,  but  made  a  counter-offer  of  $30,000,  which  the  defend- 
ants declined.  But  on  the  28th  of  February,  1872,  the  negotiation 
was  concluded  by  an  agreement  for  the  sale  of  the  farm 
to  the  plaintiff,  for  the  sum  of  $31,687,  and  written  articles 
were  entered  into  between  the  parties,  in  which  the  farm  was 
described  in  general  terms  as  the  homestead  farm  of  the  late  James 
Upton,  on  the  lots  named,  ^^  containing  about  two  hundred  and 
twenty-two  acres  of  land,  be  the  same  more  or  less."  The  articles 
provided,  that  the  purchaser  should  assume  a  mortgage  on  the  pre- 
mises, and  pay  the  balance  of  the  purchase-money  in  installments, 
and  secure  the  part  which  should  remain  unpaid  at  the  time  of  the 
execution  of  the  deed  by  his  bond  and  a  mortgage  on  the  premises. 
The  deed  was  to  be  executed  April  2,  1872,  and  was  executed  and 
delivered  at  that  date,  and  at  the  same  time  a  mortgage  was  executed 
by  the  plaintiff,  as  provided  in  the  articles.  The  deed  described  the 
f^rm,  in  three  parcels,  as  in  the  printed  description  exhibited  to  the 
plaintiff. 

The  plaintiff  on  the  purchase  of  the  farm  took  possession,   and 
has  ever  since  occupied  it.    About  nine  months  after  the  deed  was 
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giyen,  his  Buspicion  was  excited  of  the  accuracy  of  the  representa- 
tion of  quantity^  made  by  the  defendants,  and  upon  inyestigation 
it  was  ascertained  that  the  farm,  instead  of  containing  two  hun- 
dred and  twenty  acres  and  upward,  contains  only  two  hundred  and 
six  and  thirty-five  one-hundredths  acres,  there  being  a  deficiency, 
in  reference  to  the  quantity  which  the  defendants  represented  it  to 
contain,  of  more  than  thirteen  acres,  the  yalue  of  which,  at  the 
aTerage  price  per  acre  paid  for  the  farm,  upon  the  assumption  that 
it  contained  two  hundred  and  twenty  acres,  would  be  $1,953.93. 

The  trial  judge  found  that  all  the  parties  believed,  during  the 
negotiation  for  the  sale  of  the  farm,  and  at  the  time  of  executing  the 
contract  and  deed,  and  until  about  nine  months  after  the  making 
of  the  deed,  that  the  farm  did  in  fact  contain  two  hundred  and 
twenty  acres  of  land,  and  upward,  and  that  such  negotiation  and 
agreement  were  had  and  executed  on  both  sides,  upon  the  basis  of 
such  common  belief  and  understanding,  and  that  all  the  parties 
were  mutually  mistaken  in  the  belief  that  the  farm  contained  at 
least  two  hundred  and  twenty  acres.  The  judge  further  found 
that  James  Upton,  prior  to  1865,  owned  and  occupied  as  part  of 
his  homestead  farm,  the  first  parcel  described  in  said  deed,  and  also 
another  parcel  adjoining  it,  of  about  twenty  acres,  making  together 
one  hundred  and  ninety-one  and  one-half  acres.  In  that  year  he 
sold  the  small  parcel.  After  his  death  the  unsold  part  was  mort- 
gaged as  containing  one  hundred  and  ninety-one  and  one-half  acres, 
and  the  mistake  was  perpetuated  in  the  subsequent  descriptions  of 
the  farm. 

The  precise  question  presented  is,  whether  upon  the  facts  found, 
the  plaintiff  is  entitled  to  an  abatement  from  the  bond  and  mort- 
gage given  for  the  purchase-money,  proportionate  to  the  deficiency 
of  acreage  in  the  farm. 

It  is  to  be  observed  that  the  facts  affirmatively  show  a  mutual 
mistake  of  the  parties,  in  respect  to  the  quantity  of  land,  which 
commenced  with  the  commencement  of  the  negotiation  for  the  sale 
of  the  farm,  and  pervaded  the  whole  dealing  from  that  time,  until 
the  transaction  was  consummated,  by  the  giving  of  the  deed  and 
the  execution  of  the  mortgage.  This  mistake  moreover  was  as  to 
an  essential  and  material  element  of  the  contract.  In  the  absence 
of  any  finding  of  special  facts  and  circumstances,  the  natural  pre- 
sumption is  that  in  a  sale  of  agricultural  land  the  element  of 
quantity  enters  into  the  transaction,  and  affects  the  consideration 
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agreed  to  be  paid.  Bat  in  this  case  it  is  plain^  that  the  representa- 
tion of  quantity  was  deemed  material  by  the  parties.  The  sale  was 
perhaps  not  technicalljr  a  sale  by  the  acre.  But  the  starting  point 
of  the  negotiation  was  an  inquiry  by  the  purchaser,  as  to  the  quan- 
tity of  land  in  the  farm,  and  the  gross  sum  originally  asked  was 
fixed  by  the  sellers,  by  reckoning  the  land  at  tldO  an  acre,  not 
counting  any  surplus  there  might  be  over  two  hundred  and  twenty 
acres.  The  pnce  finally  agreed  upon  was  also  fixed  upon  the  sup- 
position that  the  farm  contained  at  least  two  hundred  and  twenty 
acres.  This  is  a  necessary  inference  from  the  finding,  that  the 
parties  acted  upon  the  assumption  that  the  farm  contained  that 
number  of  acres,  and  that  the  contract  was  made  and  executed  upon 
this  basis.  It  is  also  Tery  material,  that  the  misconception  under 
which  the  plaintiff  labored  in  respect  to  the  number  of  acres,  was 
inducedby  the  untrue,  although  not  fraudubnt,  representation  of 
the  defendants. 

Leaving  out  of  view  for  the  present  the  words  ''more  or  less"  in 
the  contract,  and  lacking  at  the  contract  as  still  executory,  and  aa 
if  these  words  had  been  omitted,  the  facts  found  would  present  a 
dear  case  for  the  interposition  of  equity.  The  case  of  Hill  t. 
Buckley,  17  Vos.  394  is  a  leading  case  on  the  subject,  and  has  been 
repeatedly  referred  to  with  approval.  It  was  a  bill  filed  by  a 
vendee,  against  a  vendor,  for  s;)3ci(io  performance  of  a  contract  for 
the  sale  of  land  for  a  gross  sum,  with  an  abatement  for  deficiency 
in  the  number  of  acres,  stated  in  the  contract. .  The  relief  was 
granted  upon  equitable  terms,  and  in  the  course  of  his  opinion  the 
master  of  rolls  (Sir  Wm.  Grant)  said  :  "  When  a  misrepresen- 
tation is  made  as  to  quantity,  though  innocently,  I  apprehend  the 
right  of  the  purchaser  to  be,  to  have  what  the  vendor  can  give ; 
with  an  abatement  out  of  the  purchase-money  for  so  much  as  the 
quantity  falls  short  of  the  representation."  And  he  adds  ''that 
is  the  rule  generally  ;  as  though  the  land  is  neither  bought  nor  sold 
professedly  by  the  acre,  the  presumption  is,  that  in  fixing  the  price, 
regard  was  had  on  both  sides  to  the  quantity,  which  both  suppose 
the  estate  to  consist  of."  But  the  right  of  a  purchaser,  xmder  such 
a  contract,  to  have  a  corresponding  abatement  of  the  purchase- 
money,  exists  as  well  after  the  execution  of  the  deed,  as  before, 
where  the  mistake  was  not  known,  when  the  deed  was  executed. 
This  relief  has  been  frequently  granted.  SImvcIy.  B(yan,2  Eq. 
Gas.  Abr.  688  ;  Queanel  v.  Woodlie/,  2  Hen.  &  Muml  173,  note ; 
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Cousey.  Boyles,3  Gr.  Ch.  212;  Darling  v.  Osborm,  51  Vt,  148, 
The  court  in  granting  such  relief  does  not  make  a  new  contract 
for  the  parties,  but  simply  conforms  the  nominal  agreement  to  the 
real  one.  The  vendor  cannot  in  justice  be  permitted  to  defeat  the 
yendee's  right  to  a  reformation  of  the  contract,  or  to  an  abatement 
from  the  purchase-money  by  the  plea,  that  if  he  had  known  of  the 
deficiency,  he  might  nevertheless  have  exacted  the  same  price. 
When  the  quantity  is  an  essential  element  of  the  contract,  the  pre- 
sumption is,  as  stated  by  Sir  Wm.  Grant,  that  the  price  was  fixed 
by  both  parties  with  reference  to  it,  and  in  this  case  it  is  a  reason- 
able presumption,  that  if  the  true  quantity  of  land  had  been  known, 
the  purchase-price  would  have  been  reduced  by  an  amount  cor- 
responding with  the  deficiency  in  the  land. 

The  contract  in  this  case  i3  distinguishable  from  the  one  in  IlUl 
V.  Buckley^  in  the  circumstance  that  the  words  more  or  less,  an- 
nexed to  the  statement  of  quantity,  and  it  is  a  pertinent  inquiry, 
whether  if  the  contract  was  still  executory  the  introduction  of 
these  words  would  defeat  the  right  of  the  plaintiff  to  belief,  not- 
withstanding the  conceded  misrepresentation  of  the  defendants, 
and  the  mutual  mistake  of  the  parties  as  to  the  quantity  of  land. 
We  arc  relieved  from  the  necessity  of  examining  the  authorities 
elsewhere,  with  a  view  of  determining  whether  under  such  circum- 
stances the  presence  of  these  words,  in  an  executory  contract  for 
the  sale  of  land,  is  a  bar  to  equitable  relief,  by  the  decision  of  this 
court  in  Belknap  v.  S'^ahy^  14  N.  Y.  143.  It  was  there  held  that 
the  introduction  of  the  words  more  or  less,  following  the  enumera- 
tion of  the  number  of  acres,  was  no  obstacle  to  relief  in  equity 
upon  the  ground  of  mistake.  The  authorities  in  this  State  were 
carefully  reviewed  in  tlie  able  opinion  of  Comstock,  J.,  and  it  was 
satisfactorily  shown  that  t  c  cases  supposed  to  have  a  bearing  ad- 
verse to  this  view  were  of  two  classes,  first,  cases  where  the  ques- 
tion was  one  of  construction  purely,  in  a  court  of  law,  and  not  one  of 
mistake  in  a  court  of  equity,  and  second,  cases  where  relief  was  de- 
nied on  the  ground  that  it  appeared  from  the  words  more  or  less, 
and  the  extrinsic  circumstances,  that  the  risk  of  the  quantity  wa^ 
one  of  the  elements  of  the  contract.  The  court  said,  that  those- 
words,  in  a  contract  or  conveyance  of  land,  do  not  import  a  special 
engagement  that  the  purchaser  takes  the  risk  of  the  quantity,  and 
that  while  their  presence  may  render  it  more  difficult  to  prove- 
such  a  mistake  as  will  justify  the  interference  of  equity,  they  aro 
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not  equivalent  to  a  stipulation  that  the  mistake,  when  ascertained^ 
shall  not  be  ground  of  relief.  The  conclusion  in  Belknap  y.  Sealey, 
is  founded,  we  think,  upon  the  most  obvious  equity.  It  is  not  a 
satisfactory  answer  to  the  claim  for  relief,  against  a  mistake  in  the 
quantity  of  land  contracted  to  be  sold,  embraced  within  given 
boundaries,  to  say  that  the  statement  of  the  number  of  acres  is 
mere  matter  of  description.  It  is  true  that  such  a  statement,  fol- 
lowing a  description  by  boundaries,  does  not  amount  to  a  covenant 
that  the  land  contains  that  quantity,  but  it  is  quite  another  ques- 
tion whether  equity  will  not  relieve  a  purchaser  when  both  parties 
supposed  the  statement  to  be  true,  and  the  bargain  was  made  upon 
that  belief — and  it  turns  out  that  the  quantity  is  less  —  and  the 
mistake  materially  affected  the  consideration.  It  was  said  in 
Belknap  v.  Sealey,  that  the  primary  purpose  of  these  words  is  to  in- 
dicate that  aU  the  land  within  the  boundaries  specified  is  included 
in  the  contract  or  deed,  and  is  intended  to  pass  to  the  purchaser. 
They  are  also  intended  to  cover  small  discrepancies  between  the 
actual  quantity  and  that  stated  in  the  contract  or  deed,  and  no  in- 
ference of  mistake  would  arise  from  a  small  discrepancy  merely. 
But  where  the  difference  is  material  and  the  mistake  is  confessed, 
or  satisfactorily  proved,  there  would  seem  to  be  no  violation  of 
principle  in  granting  relief.  It  must  be  conceded  upon  the  au- 
thority of  Belknap  v.  Sealey,  that  if  the  contract  for  the  sale  of  the 
farm  in  question  was  still  executory,  the  plaintiff  upon  the  facts 
found  would  be  entitled  to  equitable  relief. 

The  point  remaining  to  be  decided  is,  whether  the  acceptance  of 
the  deed,  and  the  giving  of  the  bond  and  mortgage,  barred  the 
antecedent  right  of  the  plaintiff  to  have  the  mistake  corrected.  It 
cannot  be  denied  that  this  claim  finds  some  support  in  the  observa- 
tions of  judges,  but  no  case  has  been  called  to  our  attention,  nor 
have  we  found  any,  where  the  point  has  been  so  adjudged.  The 
suggestion  in  some  of  the  cases,  that  by  the  acceptance  of  a  deed 
containing  the  words,  more  or  less,  or,  by  estimation,  in  connection 
with  the  statement  of  quantity,  the  purchaser  is  concluded  from 
obtaining  relief  on  the  ground  of  mistake,  appears  to  have  been 
founded  upon  an  inference  from  the  language  used  in  1  Sugden  on 
Vendors,  526.  The  distinguished  author  of  that  work,  referring 
to  the  general  subject,  says:  **  Where  the  contract  rests  in  fieri,  the 
general  opinion  has  been  that  the  purchaser,  if  the  quantity  be 
considerably  less  than  it  waa  stated^  will  be  entitled  to  an  abate- 
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ment^  although  the  agreement  contained  the  words  more  or  less,  or 
by  estimation."    It  will  be  perceived  that  the  writer  does  not  say, 
that  after  a  conveyance,  such  relief  cannot  be  granted,  but  the 
language  has  been  sometimes  regarded  as  implying  this.     It  seems 
to  OS  however  that  this  is  a  misconception  of  the  author's  mean- 
ing.   In  the  paragraph  preceding  the  one  quoted,  the  author  had 
stated,  that  ''where  the  lands  in  a  conveyance  are  mentioned  to 
contain  so  many  acres  by  estimation,  or  the  words  more  or  less 
are  added,  if  there  be  a  small  portion  more  than  the  quantity,  the 
vendor  cannot  recover  it;  and  if  there  be  a  small  quantity  less,  the 
purchaser  cannot  obtain  any  compensation  in  respect  of  the  de- 
ficiency."   This  language  clearly  implies,  that  in  case  of  a  consid- 
erable and  material  discrepancy  in  quantity,  relief  could  be  had 
after  a  conveyance.     The  paragraph  just  quoted  is  followed  by  a 
reference  to  a  case  referred  to  in  the  Aiionymoua  case,  2  Freeman, 
107,  in  these  words:  '' A  case  is  said  to  have  been  decided,  where  a 
man  conveyed  his  land  by  the  quantity  of  one  hundred  acres  were 
it  more  or  less,  and  it  was  not  above  sixty  acres;  but  the  purchaser 
had  no  relief,  because  it  was  his  own  laches.^*    This  language  is 
immediately  followed  by  the  language  first  quoted,  upon  which  the 
defendants  rely  to  establish  the  proposition,  that  relief  against  mis- 
take as  to  quantity,  when  the  words  more  or  less,  or  equivalent 
words  are  used,  can  only  be  granted  before  a  conveyance,  and  when 
the  contract  of  sale  is  in  fieri.     Mr.  Sugden,  as  will  be  noticed, 
uses  very  guarded  language  in  referring  to  the  case  cited  in  Free- 
man, speaking  of  it  as  a  case  said  to  have  been  decided,  and  Judge 
Stobt,  in  SUbbins  v.  Eddy^  4  Mason,  418,  referring  to  the  same 
case,  remarks,  that  Mr.  Sugden  thinks  the  case  open  to  much  ob- 
servation.    The  case  is  doubtless  in  conflict  with  many  authorities 
in  holding  that  the  words  more  or  less  covered  so  large  a  deficiency. 
The  statement  by  Mr.  Sugden  in  the  subsequent  paragraph,  that 
the  general  opinion  was  that  relief  could  be  granted  where  the  con- 
tract was  in  fieri,  was  not,  we  think,  intended  to  imply  that  in  his 
opinion  relief  could  only  be  granted  before  a  conveyance;  but  was 
designed,  by  bringing  into  view  the  principle  upon  which  courts 
proceed  in  respect  to  contracts  to  convey,  to  discredit  the  doctrine 
of  the  unreported  case  immediately  before  referred  to,  in  which  the 
conveyance  had  oeen  executed. 

Considering  the  question  on  principle,  we  can  perceive  no  solid 
ground  for  affirming  the  jurisdiction  of  a  court  of  equity  in  the  one 
Vol.  XLI    -is 
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case  and  denying  it  in  the  other.  The  general  jariBdiction  of  a 
conrt  of  eqnity  to  set  aside,  or  to  reform  written  instruments^  in 
oases  of  fraud  or  mistake,  is  not  limited  to  executory  contracts. 
Such  a  limitation,  as  was  said  by  Robertson,  G.  J.,  in  Harrison 
Y.  Talbot^  2  Dana,  258,  would  be  irreconcilable  with  an  obvious 
and  pervading  principle  of  justice.  It  is  doubtless  true  that  the 
annidling  or  reforming  of  executed  transactions  is  an  exercise  of 
supreme  judicial  power.  The  power  should  be  exercised  with  great 
caution,  and  when  invoked  on  the  ground  of  mistake,  a  plain  case 
should  be  made,  before  it  is  exerted.  But  these  are  considera- 
tions wliich  address  themselves  to  the  chancellor,  in  the  exercise  of 
the  jurisdiction;  they  ought  not  to  prevent  the  interference  of 
equity  when  the  proper  occasion  for  interference  arises.  The  grant- 
ing or  refusing  of  equitable  relief  on  the  ground  of  mistake  may 
depend,  to  some  extent,  on  the  fact  whether  the  contract  is  execu- 
tory or  executed.  The  court  might  very  well  refuse  the  specific 
performance  of  a  contract  for  the  sale  of  land,  in  respect  to  which 
a  mistake  is  alleged,  and  leave  the  party  to  his  remedy  at  law,  when 
it  would  not  interfere,  if  the  contract  had  been  executed.  But  it 
cannot,  we  think,  be  maintained  upon  principle,  that  where  a  mis- 
take  is  admitted  or  proved,  the  fact  that  the  title  has  passed  and 
the  purchase-money  has  been  paid  or  secured,  precludes  the  court, 
on  the  mistake  being  discovered,  from  granting  relief.  The  con- 
summation of  the  transaction  in  ignorance  of  the  mistake,  without 
IdcheH  on  the  part  of  the  party  injured,  gives  to  the  other  party  no 
immunity  from  making  recompense,  nor  does  it  deprive  the  court 
of  the  power  to  remedy  the  injustice.  In  this  case  no  laches  can 
be  imputed  to  the  plaintiff.  He  could  not  ascertain  the  mistake, 
from  seeing  the  external  boundaries  of  the  farm,  and  he  had  a  right 
to  rely  upon  the  representation  of  the  defendants.  Tlie  cases  of 
Qnesnel  v.  WfKniUef,  2  Hen.  &  Mumf.  173,  and  Darling  y.  Ottborne, 
61  Vt.  148,  are  direct  authorities  in  support  of  the  conclusion  we 
have  reached,  and  it  is  also  supported  by  the  case  in  this  court  of 
Wilson  V.  Randall,  67  N.  Y.  338. 

The  order  of  the  General  Term  should  be  affirmed,  and  the 
plaintiff  should  have  judgment  absolute  on  the  stipulation. 

Order  affirmed  and  judgment  accordingly. ' 

Order  affirmed. 

All  concur. 
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(B7N.  Y.Sn.) 

Orim^iMl  lam — wUlMce — hwrden  of  proof  of  insani^. 

On  a  erimlnal  trial  the  harden  of  proof  of  Insanity  is  npon  the  proeeeutiooy 
bttt  the  preenmption  that  every  man  is  sane  is  eatRcient  to  sastain  that  bar* 
d«n  uutii  repelled 

80  whero  the  court  charged,  **  he  la  prenained  to  be  a  sane  man  until  he  convincet 
70a  by  evidence  that  he  is  ineane/'  hdd,  correct.* 

CONVICTION  of  aasaolt  with  intent  to  kilL    The  opinion  rtatee 
the  case. 

Z>.  Oady  Herrieky  district-attorney^  for  defendant  in  error. 
J.  H.  Cluie,  for  plaintiff  in  error. 

DA.NFOBTH9  J.  The  appellant  was  convicted  of  an  assanlt  with 
intent  to  kill.  The  conviction  was  affirmed  by  the  Oeneral  Term 
of  the  Supreme  Court,  and  upon  appeal  from  that  decision  two 
points  are  made  in  his  behalf.  /Yr«/,  that  the  court  erred  in  charg- 
ing the  jury.  In  support  of  this  proposition  it  is  assumed  by  his 
counsel  that  the  judge  charged  "  that  the  defense  of  insanity  is  an 
affirmative  defense  "  and  the  prisoner  bound  to  satisfy  the  jury  by 
proof  that  he  was  insane.  Secoml,  that  the  court  erred  in  refusing 
to  charge  that  the  defendant  was  entitled  to  the  benefit  of  any  rea- 
sonable doubt  arising  on  the  evidence  as  to  his  sanity  or  insanity. 
We  think  neither  is  well  taken.  The  questions  upon  the  trial 
were,  firi^ty  were  the  acts  charged  committed  by  the  prisoner,  and 
secftfuly  at  the  time  of  their  commission  was  he  in  such  condition  of 
mind  as  to  be  responsible  for  them.  If  answered  in  the  affirmative 
the  acts  constituted  a  crime  and  the  conviction  was  proper.  As  to 
each  therefore  the  burden  was  upon  the  prosecutor,  for  upon  the 
existence  of  both  the  guilt  of  the  prisoner  depended. 

This  result  follows  the  general  rule  of  evidence  which  requires  him 
who  asserts  a  ftict  to  prove  it.  That  the  first  proposition  was  estab- 
lished  is  not  denied.  The  legal  presumption  that  every  man  is 
sane  was  sufficient  to  sustain  the  other  until  i*epelled,  and  the  charge 
of  the  judge,  criticized  in  the  first  point  made  by  the  apT)ellant, 

•See  state  t.  Bademter  (71  Mo.  i;8),  M  Am.  Hep.  48S,  and  note,  407. 
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goes  no  farther.  If  the  prisoner  gave  no  eyidence  the  fact  stood ; 
if  he  gave  evidence  tending  to  overthrow  it,  the  'prosecutor  might 
produce  answering  testimony,  but  in  any  event  he  must  satisfy  the 
jury,  upon  the  whole  evidence,  that  the  prisoner  was  mentally  re- 
sponsible ;  for  the  affirmative  of  the  issue  tendered  by  the  indict- 
ment remained  with  the  prosecutor  to  the  end  of  the  trial.  With- 
out going  to  other  authorities  these  observations  are  warranted  by 
Brotherton  v.  People,  75  N.  Y.  159,  where  the  general  rule  above 
stated  was  applied  to  questions  similar  to  those  before  us. 

It  was  not  violated  by  the^  trial  court.  After  referring  to  acts 
constituting  the  offense  charged  and  the  rules  of  law  applicable 
thereto,  the  learned  judge  called  attention  to  the  fact  alleged  in 
behalf  of  the  prisoner,  that  he  was  an  insane  man  at  the  time  they 
were  committed  and  so  not  responsible  therefor,  and  directed  them 
'^to  determine  from  the  evidence  whether  or  no  such  is  the  fact." 
''  He  is  presumed,  "  the  court  said,  'Ho  be  a  sane  man  until  he  con- 
vinced you  by  evidence  that  he  is  insane,"  defined  insanity  in  a  manner 
not  objected  to,  and  said  if  such  was  the  prisoner's  condition  ^^e 
was  relieved  from  responsibility,  otherwise  he  was  responsible  for 
that  which  he  does,"  and  in  conclusion  said,  ''if  you  have  a  reason- 
able doubt,  from  the  evidence,  that  the  prisoner  is  guilty  of  this 
crime,  then  you  should  give  him  the  benefit  of  that  doubt."  These 
words  related  to,  and  covered  the  whole  issue  tendered  by  the  in- 
dictment. It  is  quite  impossible  that  the  jury  should  have  misap- 
prehended them.  The  prosecutor  had  conducted  the  trial  upon 
the  theory  that  the  burden  was  upon  him  of  maintaining,  as  a  part 
of  that  issue,  the  sanity  of  the  prisoner;  this  further  appears  from 
his  request;  when  anticipating  that  the  jury  might  fail  to  find  the 
greater  offense,  the  district  attorney  asked  the  court  to  charge 
"  that  if  the  jury  find  the  wounds  were  inflicted  by  the  prisoner, 
and  that  he  was  sane,  etc.,  they  could  convict  of  an  offense  lesser  in 
degree,"  and  the  court  complied.  Here  again,  as  well  as  in  the  pre- 
ceding part  of  the  charge,  the  sanity  of  the  prisoner  is  made  a 
necessary  element  in  the  definition  of  the  crime. 

It  therefore  was  not  necessary  to  comply  with  the  request  of  the 
prisoner's  counsel.  The  substance  of  the  request  was  embraced  in 
the  charge  made,  and  the  court  could  not  be  required  either  to 
repeat  it  or  answer  again  to  different  portions  lis  analyzed  by 
oounsel. 

We  think  the  charge  will  not  bear  the  construction  on  which  the 
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tnt  point  of  the  appellant  rests,  and  as  the  trial  was  oondacted 
without  error,  the  oonyiction  should  be  affirmed. 

JudgmmUafimmL 
All  ooncur,  Eabl,  J.,  ooncunring  in  result. 


Adams  y.  OoNoyxB. 

C87  K.  7.  4n,) 

The  defaaduit  deeded  to  phdntiff,  with  a  ooTenantof  qaiet  e^JojmeBi,  a  tiaet 
of  land,  inelttding  a  mill,  wiih  a  dam  and  pood  for  eapplying  the  wf4er, 
*'  with  the  appartenaaoes."  When  the  deed  was  giTon  there  were  flush- 
boards  on  tlie  top  of  the  dam,  the  use  of  which  caused  the  pond  to  overflow 
the  land  of  F.,  who  owned  the  adjoining  premises  aboTO  on  the  stream. 
This  overflow  was  not  known  to  tlie  plaintiff  at  the  time  of  purchase.  F. 
reeoTored  s/i^ainst  theplaintiif  for  oTerflowing  his  land,  and  the  plaintiff  was 
compelled  to  reduce  the  height  of  his  dam.  UM,  that  an  action  would  lie 
lor  breach  of  the  covenant.* 

ACTION  for  breach  of  covenants  of  warranty  and  quiet  enjoy- 
ment.     The  head-note  and  opinion  show  the  fiicts.      The 
phdntifF  had  judgment  below. 


•  H.  AdatnSj  for  appellant. 

John  OiUMe,  Jr.,  for  respondent. 

FiKCH,  J.  The  principal  attack  upon  this  judgment  is  based 
upon  a  doctrine  which  we  have  recently  approved.  Oreen  v.  CoHinSy 
86  N.  Y.  246 ;  s.  c,  40  Am.  Bep.  531.  We  held  in  that  case  thata 
conveyance  of  land^  though  transferring  whatever  is  properly  and  law- 
fully appurtenant  to  the  subject  of  the  grant,  does  not  convey  an 
easement  which  has  no  lawful  or  valid  existence  as  such,  although  it 
may  seem  or  appear,  as  a  matter  of  fact,  to  be  attached  to  the  land. 
And  this  upon  the  obvious  ground  that  mere  general  words  or  pre- 
sumptions arising  from  the  character  and  uses  of  the  property  con- 
veyed cannot  justly  be  construed  to  pass  a  right  or  easement  in 
another's  land,  which  the  grantor  cannot  effectually  grant,   and 
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which  his  deed,  on  its  f  ace,  does  not  necessarily  purport  an  intention 
to  convey.  We  farther  held  that  the  ordinary  covenant  of  warranty 
is  co-extensive  only  with  the  grant,  and  does  not  reach  or  operate 
upon  any  thing  beyond  it,  and  what  the  deed  does  not  purport  to  con- 
vey the  covenant  cannot  be  said  to  warrant.  The  application  of  this 
doctrine  to  the  present  case  is  accomplished  by  limiting  the  entire 
•controversy  to  the  flowing  of  Felt's  land,  and  treating  that  as  an 
•easement  in  the  property  of  a  stranger  from  which  alone  the  plaint- 
iff had  been  evicted.  If  there  was  nothing  else  of  the  case  the  doc- 
trine referred  to  would  be  decisive.  The  grant  might  be  held  not 
to  pass  the  protended  easement,  and  therefore  its  loss  would  break 
no  covenant  of  quiet  enjoyment.  But  that  is  not  this  case.  It  has 
in  it  another  and  very  important  element,  the  possible  effect  of  which 
in  cases  of  the  conveyance  of  a  mill  property  we  broadly  intimated  in 
Green  v.  Collins,  might  lead  to  a  different  result.  The  conveyance 
here  was  of  that  character.  It  transferred  within  its  metes  and  bounds 
a  dam  and  water-power  essential  to  the  full  enjoyment  and  operation 
of  a  plaster-mill.  It  conveyed  the  dam  as  it  then  stood,  at  its  ex- 
isting and  apparent  height,  representing  sufficient  head  and  ade- 
quate power  to  drive  the  mill  successfully  and  properly.  The  power 
thus  created  and  stored  was  the  essential  and  material  element  of  value 
in  the  mill  property  which  was  the  subject  of  the  conveyance,  and 
was  alone  measured  and  secured  by  the  dam  at  its  existing  height. 
It  stood  with  its  slash-boards  in  plain  sight  of  the  purchaser,  and 
formed  largely  the  ground  and  reason  of  his  purchase.  He  had  a 
right  to  assume  that  it  stood  lawfully  at  its  existing  height,  that 
his  deed  would  pass  it  at  the  same  height,  and  allow  him  rightfully 
to  maintain  it  unchanged,  and  so  preserve  to  him  the  water-power 
which  was  the  important  and  essential  element  of  his  purchase.  By 
•every  rule  of  fair  construction  the  deed  of  the  grantor  purported  to 
convey  the  dam  as  it  existed,  as  it  stood,  and  the  water-power  it 
thus  indicated  and  measured,  if  not  in  terms,  at  least  as  an  incident 
of  the  grant. 

From  the  thing  thus  conveyed,  itself  covered  by  the  deed  and 
passing  under  it,  the  grantee  was  evicted  by  a  paramount  title.  It 
caused  an  overflow  of  Felt's  land.  As  to  the  latter,  it  became  a  nui- 
sance, which  he  might  lawfully  abate.  Broton  v.  Boweii,  30  N.  Y. 
Z19;  Hiompson  v.  Allen,  7  Lans.  459.  If  in  pursuance  of  that 
right  he  had  come  upon  plaintiff's  premises,  and  torn  down  so  much 
of  the  dam  as  occasioned  the  overflow,  he  would  have  exercised  a 
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right  and  evicted  the  plaintiff  from  the  enjoyment  of  a  part  of  the 
property  conveyed  by  the  deed.  He  did  this  just  as  effectually  by  his 
action  for  damages.  That  vindicated  his  right  and  compelled  by  law 
a  redaction  in  the  height  of  the  dam.  The  grantee  therefore  was  not 
merely  deprived  of  an  easement  in  another's  land  which  was  not  con- 
veyed, and  which  his  deed  did  not  purport  to  convey,  but  he  lost 
by  force  of  the  paramount  title  a  thing  actually  conveyed,  included 
within  the  metes  and  bounds  of  his  deed,  and  just  as  much  prop- 
erty granted  by  that  conveyance  as  if  it  had  been  a  particular  acre 
of  the  land.  Considering  the  subject-matter  of  the  grant,  the  pe- 
culiar character  of  the  property  as  a  water-power  and  a  mill-site, 
the  existence  of  the  dam  at  a  height  essential  to  that  power,  and 
to  the  full  enjoyment  of  the  property,  we  hold  that  the  deed  con- 
veyed the  dam  at  its  existing  height,  and  the  covenant  of  warranty 
was  broken  when  the  grantee  was  compelled  in  whole  or  in  part 
to  take  it  down.  The  case  therefore  does  not  come  within  the  rule 
of  Onen  v.  CoOhi9,  nor  is  it  like  /Jurke  v.  Niakoh,  2  Eeyes,  670. 
In  neither  of  these  cases  was  the  grantee  evicted  from  any  thing 
which  passed  by  the  grant.  That  plain  line  of  distinction  sepa- 
rates both  from  a  case  like  the  present,  where  the  thing  lost  was 
covered  by  the  conveyance,  and  embraced  within  its  description, 
and  the  deed  both  conveyed,  and  as  we  construe  it,  purported  to 
convey  the  identical  thing  destroyed  by  a  paramount  title.  The 
justice  of  the  rule  is  entirely  clear.  It  does  not  permit  the  vendor 
of  an  apparent  water-power  to  get  a  price  for  what  he  does  not  own, 
or  indulge  him  in  a  palpable  fraud  upon  his  vendee.  It  reists  upon 
the  general  principle  that  the  covenants  in  a  deed  are  designed  to 
protect  the  grantee  in  the  enjoyment  of  his  property,  in  the  man- 
ner and  for  the  particular  purpose  intended  by  the  parties  at  the 
time  of  executing  the  deed.  Comstock  v.  Johftson,  46  N.  Y.  615  ; 
Voorhees  v.  Burchard,  55  id.  102. 

It  is  further  objected  that  the  plaintiff  purchased  with  full 
knowledge  of  the  overflow  of  Felts'  land  and  was  chargeable  with 
notice  of  his  claim.  We  have  discovered  no  evidence  of  any  such 
tact  The  careful  and  excellent  brief  of  the  learned  counsel  of  the 
appellant  turns  our  attention  upon  this  point  to  but  a  single  item  of 
evidence,  and  that  seems  to  us  inadequate  for  the  purpose.  The 
plaintiff  was  told  that  Loveland,  whose  land  as  matter  of  fact 
adjoined  Felt's,  had  sued  the  defendant  for  damages  occasioned  by 
the  raising  of  the  dam ;  that  it  had  been  raised  and  the  defendant 
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it  from  the  one  then  before  us.  It  is  there  repeated  that  **  a 
lessor  of  premises  not  per  se  a  nuisance^  but  which  become  so  only 
by  the  manner  in  which  they  ai*e  used  by  the  lessee,  is  not  liable 
therefor. " 

If  there  is  fault  on  the  part  of  any  one,  save  the  plaintiff  in  this 
case,  the  rule  applies  here.  It  was  thought  not  to  apply  in  the  case 
cited,  because  the  pier  then  in  question  was  so  defective  and  in- 
secure when  leased,  that  the  subsequent  injury  received  in  the  proper 
use  of  it,  as  if  sound,  was  consequent  upon  its  original  condition. 
Robhim  v.  Jones,  15  J.  Scott,  221 ;  109  Eng.  C.  L.  Rep.  220,  goes 
further  and  meets  the  position  of  the  plaintiff,  that  the  defendant 
is  liable  because  the  premises  were  unsafe  when  let.  There  the 
court  hold  that  a  landlord  who  lets  a  house  in  a  dangerous  state  is 
not  liable,  to  the  tenants,  customers  or  guests  for  accidents  hap- 
pening during  the  term.  Whether  this  is  a  sound  rule  for  all  cases 
may  be  doubted  ;  but  to  danger,  arising  from  the  arrangement  of 
the  premises  in  question,  to  employees  of  the  tenant,  it  may  well 
apply.  It  is  not  needful  to  pursue  the  inquiry  further,  for  we 
concur  with  the  courts  below  in  the  conclusion  that  the  evidence, 
whether  given  or  offered,  shows  no  misfeasance  or  nonfeasance  on 
the  part  of  the  defendant,  or  any  violation  of  duty  toward  the 
plaintiff. 

The  judgment  in  his  favor  was  therefore  right  and  should  be 
affirmed.  Judgment  affirmetL 

AH  concur. 


Mbad  v.  Stbatton. 

<87  N  Y.  ttS.) 
OMlIkmageAol^iUath'^omier  ofpremitsi  — >  AiMtondomfio^ 

In  an  action  nnder  the  ClvU  Damage  Act.  for  injnry  to  the  wile's  means  of  sap- 
port,  a  recovery  may  be  had  for  the  husband'e  death.  * 

A  wife,  owning  a  bailding  and  knowingly  permitting  her  hnehand  to  carry  on 
the  hnsineBsof  Belling  intoxicatine  liqnors  therein,  is  liahle  nnder  the  Civil 
Damage  Act,  and  so,  it  seenu,  although  her  title  and  the  Joint  poMO— Ion 
acquired  hefore  the  passage  of  the  act. 

*  Seeeofitra,  Barrett  ▼.  IMan  (180  Mass.  880),  80  Am.  Bep.  466. 
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ACTION  under  the  Civil  Daniage  Act.      The  opinion  stateB  iha 
case.     The  plaintiff  had  jadgment  below. 

James  Woody  for  appellants. 

(/.  B.  Adams,  for  respondent. 

HiLLSB,  J.  This  action  was  brought  by  the  plaintiff,  who  was 
the  wife  of  Charles  Mead,  deceased,  to  recoyer  damages  sustained 
in  her  means  of  support  by  the  death  of  her  husband  m  consequence 
of  intoxication  produced  by  liquor  sold  to  him  by  said  defendant 
Isaac  S.  Stratton,  at  the  hotel  kept  by  him,  of  which  the  said  Mar- 
garet M.  Stratton,  the  wife  of  the  said  Isaac  J.  Stratton,  was  the 
owner  ;  and  which  it  is  claimed  she  rented  to  her  husband,  or  per- 
mitted to  be  occupied  as  a  hotel,  knowing  that  intoxicating  liquors 
were  to  be  and  had  been  sold  upon  said  premises. 

The  complaint  alleges  that  in  consequence  of  the  acts  of  the  de- 
fendants stated  and  set  forth,  and  in  consequence  of  the  intoxica- 
tion of  the  late  husband  of  plaintiff,  caused  as  aforesaid,  plaintiff 
had  been  injured  in  her  means  of  support  and  property. 

The  essential  facts  established  by  thp  verdict  were  that  the  de- 
fendant, Isaac  J.  Stratton,  was  the  keeper  of  the  hotel,  and  the  deed 
was  given  to  his  wife  who  had  general  charge  of  the  house,  except 
the  bar,  but  was  cognizant  of  the  fact  that  intoxicating  liquors  were 
sold  there  ;  that  the  deceased  came  to  the  house  with  a  horse  and 
buggy,  drank  intoxicating  liquors  several  times  there,  and  became 
so  much  intoxicated  that  he  was  helped  into  his  buggy  upon  start- 
ing for  home ;  that  he  must  have  fallen  in  his  buggy,  as  he  was 
found  dead,  with  his  knee  caught  tightly  under  the  iron  cross  or 
foot  bar,  and  his  head  over  between  the  wheel  and  the  wagon,  so 
that  his  head  was  beaten  by  the  spokes  and  otherwise  injured ;  and 
that  he  left  a  wife  and  several  children  who  were  dependent  upon 
him  for  support. 

The  statute  (chap.  646,  Laws  of  1873)  under  which  this  action  is 
brought  provides,  that  every  husband,  wife,  etc.,  **  or  other  person 
who  shaU  be  injured  in  person  or  property  or  means  of  support  by 
any  intoxicated  person,  or  in  consequence  of  the  intoxication  * 
*  *  shall  have  a  right  of  action  in  his  or  her  name  against  the 
person  who  shall,  by  selling  or  giving  away  the  intoxicating  liquors, 
cause  the  intoxication    *    *    *    and  any  person  or  persons  own- 
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ing  or  renting,  or  permitting  the  occupation  of  any  building  or 
premises,  and  having  knowledge  that  intoxicating  liquors  are  to  be 
sold  therein,  shall  be  liable,  severally  or  jointly  with  the  person  or 
persons  selling  *  *  *  for  all  damages  sustained  and  for  exem- 
plary damages."  The  statute  cited  provides  for  a  recovery  by  ac- 
tion for  injuries  to  person  or  property  or  means  of  support,  without 
any  restriction  whatever.  Both  direct  and  consequential  injuries 
are  included,  and  it  was  evidently  intended  to  create  a  cause  of  ac- 
tion unknown  to  the  common  law,  and  a  new  ground  and  right  of 
actioiu  Volans  v.  Owen,  74  N.  Y.  536 ;  s.  o.,  30  Am.  Bep.  337. 
The  injury  to  the  means  of  support  was  one  of  the  main  grounds 
ol  the  action,  and  when  the  party  is  deprived  of  the  usual  means  of 
maintenance,  which  he  or  she  was  accustomed  to  enjoy  previously, 
by  or  in  consequence  of  the  intoxication  or  the  acts  of  the  person 
intoxicated,  the  action  can  be  maintained.  Id.  It  is  evident  that 
the  legislature  intended  to  go  in  such  a  case  far  beyond  any  thing 
known  to  the  common  law,  and  to  provide  a  remedy  for  injuries  oc- 
easioned  by  one  who  was  instrumental  in  producing,  or  who  caused 
such  intoxication.  While  a  statute  of  this  character  should  not  be 
enlarged,  it  should  be  interpreted,  where  the  language  is  clear  and  ex- 
plicit, according  to  its  true  intent  and  meaning,  having  in  view  the 
evil  to  be  remedied  and  the  object  to  be  attained.  The  evident  object 
was  to  suppress  the  sale  and  use  of  intoxicating  liquors,  and  to  pun- 
ish those  who,  in  any  form,  furnished  means  ot  intoxication,  by  mak- 
ing them  liable  for  damages  which  might  arise,  which  were  caused  by 
the  parties  who  furnished  such  means.  If  the  injury  which  had  re- 
sulted to  the  deceased  m  consequence  of  his  intoxication  had  disabled 
him  for  life,  or  to  such  an  extent  as  to  incapacitate  him  for  labor 
and  for  earning  a  support  for  his  family,  it  would  no  doubt  be  em- 
braced within  the  meaning  and  intent  of  the  statute.  That  death 
ensued  in  consequence  thereof  furnishes  much  stronger  ground  for 
a  claim  for  a  loss  of  means  of  support ;  and  a  different  rule  in  the 
latter  case  would  make  provision  for  the  lesser  and  temporary  in- 
jury, while  that  which  was  greatest  and  most  serious  would  be  with- 
out any  remedy  or  means  of  redress.  Such  could  not  have  been 
the  intention  of  the  law-makers,  and  the  statute  was  designed  to 
embrace  and  must  manifestly  cover  and  include  all  injuries  pro- 
duced by  the  intoxication,  and  which  legitimately  result  from  the 
same.  If  it  is  an  injury  which  can  be  repaired  by  damages,  as  that 
arising  from  a  temporary  disability,  or  one  where  death  comes  as  a 
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,  natural  and  legitimate  oonsequenoe  of  the  intoxication^  a  case  is 
made  out  within  the  statute  which  entitles  the  injured  party  to  re- 
cover such  damages.  The  argument  that  in  this  case  it  was  the 
remote  cause,  and  not  the  natural  and  proximate  cause  of  the  act 
of  the  defendant,  would  apply  with  equal  force  if  death  had  not 
followed,  and  we  think  has  no  point  under  the  peculiar  circum- 
stances of  this  case. 

There  are  some  decisions  in  the  Supreme  Court  of  this  State  which 
bear  upon  the  subject.  In  Hayes  y.  Phelan^  4  Hun,  733,  the  opin- 
ion holds  that  the  statute  gare  a  right  of  action  only  in  cases  where 
it  lies  against  the  intoxicated  person.  This  conclusion  does  not 
however  appear  to  have  been  sustained  by  a  majority  of  the  judges 
constituting  the  Oeneral  Term  and  in  a  note  to  Dubois  v.  JUiVer, 
5  Hun,  335,  an  opinion  of  Jambs,  J.,  is  published,  dissenting  from 
the  views  expressed  in  Hayes  v.  Phelan,  and  it  is  stated  that  Board- 
man,  J.,  concurred  only  in  the  result  arrived  at  in  the  decision, 
and  oiily  two  justices  were  present  In  Brookmire  v.  Monaghan, 
15  Hun,  16,  where  the  complaint  asked  damages  only  by  reason  of 
the  plaintiff's  husband,  which  it  was  alleged  was  caused  by  intoxi- 
cation by  liquor  sold  the  deceased  by  the  defendant,  it  was  held 
that  the  complaint  did  not  state  a  cause  of  action  under  the  Civil 
Damage  Act,  and  it  was  said  that  the  court  had  heretofore  decided, 
in  Hayes  v.  Phelan,  that  such  damages  are  not  recoverable  under 
the  act  of  1873.  The  same  question  arose  in  the  fourth  judicial 
department  in  Jackson  v.  Brookins,  5  Hun,  530 ;  and  it  was  there 
held,  that  where  several  persons  became  intoxicated,  and  engaged 
in  an  affray  in  which  one  is  killed,  his  widow  may  maintain  an  ac- 
tion against  the  person  who  sold  the  liquor  which  caused  the  intoxi- 
cation, to  recover  damages  sustained  by  her  for  the  death  of  the 
husband.  The  same  doctrine  ic  upheld  in  Smith  v.  Reynolds,  2 
Hun,  128.  In  Quain  v.  Russell,  8  id.  319,  in  the  third  depart- 
ment, it  was  held  by  a  majority  of  the  court,  that  it  was  not  essen- 
tial to  the  existence  of  the  cause  of  action,  under  the  Civil  Damage 
Act,  against  the  vendor  of  liquors,  that  an  action  should  also  be 
maintainable  against  the  intoxicated  person,  and  it  is  sufficient  if 
the  wife  has  been  injured  in  her  means  of  her  support  through  the 
intoxication  of  the  husband.  The  case  of  Hayes  v.  Phelan  is  re- 
ferred to,  and  it  is  said  that  no  such  principle  as  is  claimed  in  the 
last  case  was  decided  by  the  court.  It  will  thus  be  seen  that  the 
decisions  of  the  Supreme  Court  in  this  State  are  not  entirely  har- 
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monious.     In  the  State  of  Illinois  it  is  held  that  the  action  will  lie 
when  death  ensues.    See  Schroder  v.  Crawford,  94  111.  357  ;  s.  c, 
34  Am.  Eep.  236  ;  Hackdt  v.  Smdsley,  77  111.  109.     The  same  rule 
is  apheld  in  Nebraska  (£oo«0  v.  Perkins,  9  Neb.  304 ;  s.  c,  31  Am. 
Bep.  409)  ;  and  in  the  State  of  Iowa.    Rafferty  v.  Buckinan,  46 
Iowa,  195.     Some  exceptions  are  made  by  the  courts  of  Illinois 
when  the  person  intoxicated  is  killed  in  an  affray^  or  when  death 
results  from  expbsure.     Shugart  v.  Egan,  83  111.  56 ;  Schmidt  v. 
MUcIiell,  84  id.  195.     It  is  not  necessary  to  decide  whether  these 
decisions  are  based  on  a  sound  principle^  as  no  such  question  arises 
in  the  case  at  bar.  Cases  are  also  cited  from  Indiana,  which  are  claimed 
to  be  adyerse  to  the  views  expressed.     See  KrcLch  v.  Ueilman,  53 
Ind.  517  ;  CoUUr  t.  Early,  54  id.  559  ;  Backes  v.  Dant,  55  id.  181. 
In  Krach  v.  Heilman,  supra,  the  person  intoxicated  was  killed  in  an 
affray.    The  last  two  cases  cited  are  somewhat  analogous  to  the  case 
at  bar,  but  the  decision  of  the  court  is  not,  we  think,  well  supported 
in  either  of  them«    It  is  also  held  in  Ohio,  that  under  the  act  in  that 
State  in  relation  to  the  sale  of  intoxicating  liquors  for  injury  to  the 
means  of  support  in  consequence  of  intoxication  which  caused  death, 
no  recovery  of  damages  can  be  had.    Davis  v.  Justice,  31  Ohio  St 
359;  27  Am.  Rep.  514 ;  Kirchner  v.  Alyem,   35  Ohio  St  85;  35 
Am.  Rep.  598.     We  cannot  concur  in  such  an  interpretation  of  the 
act  in  question,  and  for  the  reasons  already  stated  are  of  the  opinion, 
that  if  the  death  of  the  deceased  was  a  result  necessarily  following  the 
intoxication,  and  was  attributable  to  such  intoxication,  an  action 
will  lie  to  recover  the  damages  arising  to  the  means  of  support  of 
the  plaintiff  by  reason  thereof.     While  thus  holding  it  is  not  nec- 
essary to  decide  whether  a  person  producing  the  intoxication  would 
be  liable  when  death  ensued  by  reason  of  an  affray  caused  thereby, 
or  under  different  circumstances  from  those  which  are  presented  in 
the  case  at  bar.    Nor  are  we  called  upon  to  consider  in  this  case  the 
effect  of  the  statute  so  far  as  it  affects  the  right  of  action  of  the 
children  of  the  deceased  for  damages  sustained  by  each  of  them,  as 
that  question  is  not  now  presented.    The  conclusion  follows,  that 
there  was  no  eiTor  committed  by  the  judge  upon  the  trial  in  any  of  his 
rulings  in  regard  to  the  question  considered. 

A  claim  is  also  made,  that  the  judge  erred  in  refusing  to  dis- 
miss the  complaint,  or  to  nonsuit  the  plaintiff  as  to  the  defend- 
ant  Margaret  M.  Stratton.  The  title  to  the  liotel  was  in  her, 
and  she  lived  there  with  her  husband,   having  charge  of  the 
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domestio  arrangements  in  conducting  the  business  of  the  hotel. 
There  is  evidence  tending  to  show  that  she  had  knowledge 
that  her  husband  was  engaged  in  the  business  of  selling  in- 
toxicating liquors,  and  that  he  intended  to,  and  did  actually, 
carry  on  and  prosecute  such  business.  Under  the  evidence  it  was  a 
question  of  fact  for  the  jury  to  determine,  whether  she  had  knowl- 
edge that  the  building  was  occupied  and  used  by  her  husband  for 
any  such  purpose.  And  this  result  was  to  be  arrived  at  after  a 
due  consideration  of  the  relations  existing  between  the  husband  and 
his  wife,  and  the  circumstances  surrounding  the  case.  It  cannot, 
we  think,  be  claimed  that  as  a  matter  of  law  the  husband  was  in 
possession,  and  that  the  wife  was  relieved  from  liability  as  the  owner 
of  the  property,  who  had  no  knowledge  of  the  sale  of  intoxicating 
liquors.  Whatever  his  rights  may  have  been  at  common  law,  if 
she  was  the  owner  and  knew  that  the  business  of  selling  intoxicating 
liquors  was  condupted  there,  she  cannot  evade  responsibility.  The 
statute  does  not,  as  is  claimed,  provide  that  the  person  must  not 
only  own,  but  rent  the  premises,  but  if  there  is  either  an  ^'  owning 
or  renting,''  with  knowledge,  it  is  sufficient  to  create  a  liability. 
The  proof  of  ownership  was  clear,  and  there  was  proof  tending  to 
show  that  the  occupation  was  permitted  with  knowledge  of  the  pur* 
pose  of  selling  intoxicating  drinks* 

The  claim  that  Mrs.  Stratton,  even  if  she  was  the  owner  of 
the  premises,  does  not  come  within  the  provisions  of  the  stat- 
ute, so  as  to  render  her  liable,  is  based  upon  the  fact  that 
she  had  the  title  when  she  and  her  husband  went  into  posses- 
sion, and  that  the  act  of  the  legislature  upon  which  this  ac- 
tion is  founded  was  passed  afterward.  The  position  is,  that  the 
statute  was  not  intended  to  be  retroactive.  The  statute  had 
been  in  operation  some  time  when  the  sale  of  the  liquor  was  made, 
and  in  the  absence  of  direct  proof  it  can  hardly  be  assumed 
that  the  original  possession  was  to  be,  and  actually  was,  contin- 
ued without  regard  to  any  future  change  of  the  law  or  obligations  of 
the  parties,  and  that  for  this  reason  they  were  to  be  exempted  from 
the  operation  and  effect  of  all  future  legislative  enactments,  and 
we  are  unable  to  discover  how  the  doctrine  contended  for  can  be  in- 
voked under  the  circumstances.  Such  a  rule  would  screen  a  party 
for  an  unlimited  period  of  time  from  the  operation  of  a  statutory 
enactment,  and  clearly  cannot  be  upheld.  The  presumption  is, 
that  the  possession  originally  taken  was  continued  in  view  of 
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the  laws  of  the  State  as  they  were  thereafter  enaoted.  It  is  not 
pointed  out^  and  we  do  not  see  that  this  question  was  distinctly 
raised  upon  the  trial. 

A  question  is  also  raised,  as  to  whether,  considering  the  re- 
lations between  the  defendants,  there  was  such  a  permission 
to  occupy  as  would  make  her  liable  under  the  statute.  The 
judge  charged  the  jury  that  the  ''question,  so  far  as  Mrs. 
Stratton  was  concerned,  was  whether  she  permitted  the  occupation 
of  the  building  by  her  husband,  knowing  that  intoxicating  liquors 
were  to  be  sold  on  the  premises  —  permitting  them  to  be  sold,'' 
thus  leaving  it  for  them  to  determine  as  to  the  permission  to 
occupy.  The  permission  referred  to  was  not  confined  by  the  judge 
in  his  charge  strictly  to  the  time  when  the  husband  went  into  pos- 
session, but  may  have  arisen  from  subsequent  occupation,  or  from 
inferences  to  be  deriyed  therefrom.  It  is  not  important  we  think 
to  consider  whether  the  strict  relation  of  landlord  and  tenant  ex- 
isted, if  Mrs.  Stratton  was  the  owner,  and  permitted  her  husband 
to  occupy  with  the  knowledge  of  the  business  in  which  he  was 
engaged  of  selling  intoxicating  liquors.  There  was  no  error  in  any 
portion  of  the  charge  to  which  exceptions  were  taken,  or  in  the 
refusal  to  charge  as  requested,  or  in  any  other  of  the  rulings  on  the 
trial. 

The  judgment  was  right,  and  should  be  affirmed. 

Judgmml  affiffMd. 

All  concur,  except  Bapallo,  J.,  taking  no  part 
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Defendant  owned  and  ran  a  ferry-boat  between  Hudson  and  Athens  on  opposite 
sides  of  the  Hudson  river.  On  a  regular  trip  the  pilot  took  on  a  boatman 
without  compensation,  agreeing  to  put  him  on  his  boat  in  a  tow  passing  up 
the  river.  Similar  acts  had  occasionally  been  done  before,  but  not  to  de- 
fendant's knowledge.  The  ferry.l>oat  diverged  from  its  regular  course,  and 
negligently  colliding  with  a  canal.boat,  killed  the  plaintiff's  Intestate,  ffdd 
that  defendant  was  liable.* 


*  Notiiemjau,  etc,  Oo.  ▼.  Gaiue  06  Tnd.  142);  40 Am.  Bep.  234, and  note,S06;  Hqffinanw. 
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ACTION  for  death  by  negligence.    The  opmion  states  the 
The  defendant  had  judgment  below. 

/(MM  Johnson,  for  appellant 
/•  O.  Nowhirk,  for  respondent. 

FiKGH,  J.  The  dispute  here  is  oyer  the  application  of  a  general 
rale  to  a  particular  transaction,  neither  party  questioning  the  rule, 
but  each  following  it  to  a  result  fayorable  to  himself ,  and  fatal  to 
his  adversary.  That  themaster  is  liable  for  the  negligence  or  mis- 
feasance  of  the  servant  while  the  latter  is  acting  in  the  master's 
business,  and  within  the  scope  of  the  servant's  employment,  is  not 
disputed.  Rounds  v.  Dd.,  L.  d  West.  R.  R.  Oo,,  64  N.  Y.  129; 
8.  c,  21  Am.  Sep.  597;  Cosgrove  v.  Ogdsn,  49  N.  Y.  255;  s.  c,  10 
Am.  Bep.  361;  Ochsenbem  v.  Shaplsy^  85  N.  Y.  214.  Nor  is  it 
denied  that  such  liability  exists  notwithstanding  the  fact  that  the 
servant's  negligent  act  is  contrary  to  the  master's  direction,  and  as 
between  the  two,  a  violation  of  the  duty  which  the  latter  owes  to 
the  former.  It  is  not  correct  therefore  and  leads  to  an  erroneous 
result,  to  describe  the  master's  freedom  from  Uability  as  arising 
where  the  servant  has  departed  from  his  'Mine  of  duty  in  "  his  mas- 
ter's business,  which  is  a  mode  of  stating  the  rule  adopted  in  the 
opinion  of  the  Oeneral  Term  upon  the  first  argument  of  this  case 
before  that  tribunal.  Such  a  statement  of  the  law  might  excuse 
every  deviation  from  the  master's  orders,  and  substitute  a  new  and 
very  dangerous  test  of  liability.  In  the  case  of  Roundtt,  we  have  al* 
ready  had  occasion  to  say,  the  rule  is  stated  with  ail  the  precision  and 
accuracy  which  is  possible  from  the  nature  of  the  case,  and  we 
need  only  to  follow  its  guidance  to  reach  a  satisfactoiy  result. 

The  injury  here  complained  of  arose  from  the  act  of  the  defend- 
ant's servants  in  charge  of  his  ferry  boat,  running  across  the  river 
between  Hudson  and  Athens,  and  transporting  passengers  and 
freight  between  those  two  points,  in  stopping  mid-river  to  land  a 
passenger  upon  a  canal  boat  forming  part  of  a  tow  on  its  way  to 
Albany.  A  collision  arose,  as  a  consequence  of  which  the  plaintiff's 
intestate,  who  was  on  board  of  the  canal  boat  was  thrown  into  the 
river  and  drowned.  We  must  assume,  for  our  present  purpose, 
that  there  was  enough  in  the  facts  of  the  occurrence  to  raise  a  ques- 
tion of  negligence  for  the  consideration  of  the  jury,  since  that 
Voi^XLI  — 50 
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conceded  by  the  Oeneral  Term,  and  we  think  was  warranted  by  the 
circumstances  attending  the  transaction  ;  but  while  we  proceed 
upon  that  assumption,  nothing  which  we  may  find  it  necessary  to 
say  must  be  construed  into  any  expression  of  opinion  upon  the  fact. 
To  determine  that  will  be  the  sole  duty  of  the  jury.  The  passenger 
landed  upon  the  tow  came  on  board  at  Athens  by  the  invitation  of 
the  piloty  who  transferred  him  to  the  canal  boat  as  a  matter  of  favor 
and  apparently  without  compensation.  In  doing  this  the  ferry 
boat  deviated  from  its  usual  track  or  route  across  the  river.  Simi- 
lar acts  had  been  occasionally  done  before,  though  without  the 
knowledge  or  express  authority  of  the  master. 

It  is  now  argued  on  behalf  of  the  respondent  that  the  persons  in 
charge  of  the  boat  were  not  acting,  when  the  collision  occurred,  in 
the  master's  business,  or  within  the  scope  of  their  employment,  but 
in  the  execution  of  an  independent  purpose  of  their  own  not  con- 
nected with  the  master's  business,  and  for  the  results  of  which  they 
only  were  responsible.  We  do  not  concur  in  this  view  of  the  trans- 
action. At  the  most  it  appears  to  us  a  case  where  the  servant, 
while  acting  m  the  master's  business,  and  within  the  scope  of  his 
employment,  deviated  from  the  line  of  duty  to  his  master  and  dis- 
obeyed his  instructions. 

When  this  ferry  boat  left  the  dock  at  Athens  it  started  for  its 
terminus  at  Hudson.  It  took  freight  and  passengers  to  transfer 
across  the  river;  servants  and  boats,  as  the  latter  moved  out 
into  the  nver  were  doing  the  master's  business  and  acting  both 
in  the  line  of  duty  and  of  employment.  There  was  a  usual  track 
or  route  by  which  the  boat  crossed.  It  may  even  have  been 
selected  and  dictated  by  the  owner.  In  deviating  from  it  the  ser- 
vants might  disregard  the  instructions  of  the  master,  but  they  were 
none  the  less  engage4  in  the  master's  business  of  transporting  pas- 
sengers from  Athens  to  Hudson  because  they  did  not  follow  the 
usual  route,  or  pursued  another  or  even  a  forbidden  track.  They 
were  still  doing  their  employer's  work,  though  in  a  manner  con- 
trary to  his  instructions.  If  they  stopped  the  boat  in  the  middle 
of  the  river  they  did  not  cease  to  be  engaged  in  the  master's  busi- 
ness* Even  it  the  motive  waa  some  purpose  of  their  own,  they  were 
still  about  their  usual  employment,  although  pursuing  it  in  a  way 
and  manner  to  subserve  also  such  purpose.  When  they  took  this 
passenger  to  the  tow,  and  in  so  doing  deviated  from  the  usual  route 
and  stopi^ed  the  boat  mid-river  for  that  reason,  they  were  still  en- 
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gaged  in  the  master's  business  of  transporting  freight  and  passen- 
gers across  the  river.  They  were  doing  it  in  a  mode  and  manner 
perhaps  not  aathorized,  and  possibly  in  some  sense,  to  effect  a  pur- 
pose of  their  own,  but  none  the  less  acting  within  the  scope  of  their 
employment  and  engaged  in  the  master's  business.  In  Joel  y.  Mon- 
son,  6  G.  &  P.  501,  it  was  held  that  if  a  servant  driving  his  master's 
cart  on  his  master's  business,  make  a  detour  from  his  regular  and 
oBual  route  for  some  purpose  of  his  own,  his  master  will  be  liable 
for  damages  resulting  from  an  injury  occasioned  by  the  careless 
driving  of  the  servant  while  out  of  his  road.  In  Slealh  v.  Wilson, 
9  C.  &  P.  607,  it  was  said  that  whenever  the  master  has  intrusted 
the  servant  with  the  control  of  his  carriage,  it  is  no  answer  that 
the  servant  acted  improperly  with  it,  and  therefore  where  the 
servant  having  set  his  master  down,  was  directed  to  put  up  at  a 
particular  place  and  went  out  of  his  way  to  deliver  a  parcel  of  his 
own,  and  in  so  doing  injured  a  third  person,  it  was  held  that  the 
master  was  liable.  The  latter  of  these  cases  was  cited  with  ap- 
proval in  Phil,  dk  Read.  R.  R.  Co,  v.  Derby j  14  How.  486,  and  the 
question  was  said  to  be,  in  all  such  cases,  not  whether  the  servant 
was  obeying  or  disobeying  the  master's  orders,  but  whether  he  was 
acting  in  the  course  of  his  employment,  or  in  other  words,  whether 
he  was  or  was  not  at  the  time  in  the  relation  of  servant  to  the  de- 
fendant. These  cases  are  useful  to  illustrate  the  idea  that  there  may 
be  a  deviation  from  the  servant's  duty  in  his  employment,  and  that 
too  for  some  purpose  or  from  some  motive  of  his  own,  without  his 
ceasing  to  be  an  actor  within  the  scope  of  his  employment  and  in 
the  range  of  his  master's  business;  but  yet  our  own  decisions  must 
be  the  final  and  controlling  authority,  so  far  as  they  have  applica- 
tion, though  none  of  them  are  quite  like  the  present  case  in  their 
facts.  They  all  however  agree  in  the  one  important  respect,  that 
a  violation  of  the  master's  instructions,  or  a  departure  from  the 
strict  line  of  duty  due  to  him  from  the  servant  does  not  necessarily 
make  the  latter  alone  liable.  The  case  is  j>ut  by  the  appellant, 
mainly  on  the  ground  that  the  officers  of  the  ferry-boat  in  trans- 
ferring the  passenger  to  the  canal  boat,  were  simply  doing  the  lat- 
ter a  personal  favor,  and  so  carrying  out  a  separate  and  independent 
purpose  of  their  own.  That  is  not  in  all  respects  a  correct  view  of 
the  transaction.  The  passenger  appears  to  have  been  an  entire 
stranger.  There  was  no  individual  or  personal  motive  to  indace 
the  pilot  to  invite  him  on  board  or  promise  to  land  him  at  the  tow; 
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what  operated  to  lead  to  the  act  was  plamly  a  motiye  oonnected 
with  the  maBtert  business.     The  ferry  boat,  in  previoos  years,  had 
done  a  very  considerable  bnsiness  in  towing  to  Athens  or  Hudson, 
boats  taken  from  the  tows,  or  placing  them  in,  for  which  services 
compensation  was  paid.     The  defendant  finally  built  or  procured  a 
separate  boat  to  be  used  in  that  business.     The  canal  boats  arriying 
in  tows  were  more  or  less  his  customers,  and  their  captains  or  own- 
ers were  naturally  to  be  treated  with  consideration  as  a  matter  of 
business.      When  the  pilot  saw  this  boatman  standing  on  the 
dock,   and  anxious  to  reach    his    tow,  the  pilot   did  what  he 
thought  the  master  would  very  probably  hayedone  if  present, 
promised  to  put  the  boatman  on  the  tow.     In  doing  so  he  had 
no  individual  or  personal  purpose  of   his  own,   separate  from 
his  master's  business   and  interest      On  the  contrary  it  must 
have  been  that  business  and  interest,  a  disposition  to  gain  and  keep 
the  good-will  of  the  boatmen  as  a  class,   from  among  whom  came 
the   master's  customers,  which  prompted  the  invitation  and  the 
act.    The  facts  disclose  no  other  possible  motive,  certainly  none 
which  was  personal  to  the  pilot  and  entirely  independent  of  his 
master's  business.     Even  if  unwisely  or  mistakenly  done  the  act  was 
done  by  the  pilot  in  the  interest  and  for  the  supposed  benefit  of  the 
master.    Whatever  of  good- will  or  good  disposition  was  likely  to 
flow  from  this  and  similar  acts  of  favor  to  the  boatmen  would  re- 
dound, not  so  much  to  the  personal  benefit  of  the  pilot,  but  to  the 
ferry  boat  and  its  owner.     Unless  this  motive  influenced  the  act  it 
is  unexplainable  except  upon  the  idea  of  general  good  nature  and 
disposition  to  accommodate.     But  even  that  was  in  the  master's 
business,  and  amounted  only  to  a  disposition  to  conduct  it  as  far  as 
possible  so  as  to  please  and  favor  all  kinds  of  passengers.     It  is  diffi- 
cult therefore  to  trace  in  the  action  of  the  pilot  any  separate  and 
independent  purpose,  disconnected  from  the    master's   business. 
What  he  did  was  in  the  natural  line  of  his  employment,  might  well 
have  been  regarded  by  him  as  a  duty  due  to  his  master,  and  an  act 
which  would  benefit  rather  than  injure  his  business.     It  was  an  act 
within  the  general  scope  of  that  employment ;  it  was  the  transporta- 
tion of  a  passenger ;  if  not  across  the  river,  at  least,  partly  across  ; 
and  none  the  less  so  because  no  compensation  or  fare  was  demanded. 
To  hold  that  in  this  trip  across  the  river  the  officers  of  the  boat  were 
actmg  as  the  owner's  servants  and  in  his  business  only  at  the  begin- 
ning and  end  of  the  passage,  and  not  in  the  middle  because  stopping 
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to  put  a  passenger  on  a  tow  instead  of  taking  him  across  to  Hudson^ 
seems  to  us  an  unwarranted  conclusion.  The  motive  which  promp- 
ted the  act,  and  the  purpose  sought  by  it,  if  originating  with  the 
pilot,  and  in  some  sense  personal  to  him,  were  at  least  not  independ- 
ent or  outside  of  his  employment,  or  disconnected  with  the  master's 
business.  Indeed,  it  is  not  difficult  to  see,  that  in  the  absence  of 
an  express  prohibition  which  was  not  proved  in  the  case,  the  act 
was  plainly  and  fairly  within  the  discretion,  which,  as  was  said  in 
the  Rounds  case,  the  master  impliedly  must  be  held  to  have  con- 
ferred upon  the  servant  intrusted  with  the  use  of  his  property  and 
the  management  of  the  business  for  which  it  was  provided.  The 
servant  did  only  what  the  master  might  naturally  have  done  in  the 
transaction  of  his  own  business  if  he  had  been  personally  present, 
and  actively  in  command.  We  think  therefore  the  master  waa 
responsible  for  the  negligence  of  his  servants  in  charge  of  the  boat, 
if  such  negligence  existed. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Judgmmit  reimnkL 

All  ooncnr,  except  Millbb,  J.,  not  votings 


Waxson  v.  Pboplb. 

(STN.T.SO.) 

(Mndnallaw — faU$  preten$e$ — fiAarooltfr  ^  JbfWL 

1b  IniliMiitial  and  inteationally  false  repreaentatlon  hj  the  seller  to  the  pofw 
ehaaer  on  the  sale  of  a  hone,  that  the  horse  Is  sonnd,  kind  and  trne,  ths 
fUfllty  not  being  apparent,  is  indictable  as  false  pretenses.  (See  note^  p,  401.) 

/CONVICTION  of  false  pretenses.     The  opinion  states  the  point. 

William  F.  Kintxing,  for  plaintiff  in  error. 

John  McKoon^  district-attorney,  for  defendant  in  error. 

Miller,  J.    The  question  in  this  case  is,  whether  a  representa- 
tion to  the  effect  that  a  horse  was  sound,  kind  and  tnie,  which 
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was  false  and  known  to  be  such  and  was  made  with  intent  to  cheat 
and  defraud  the  purchaser,  accompanied  by  a  written  warranty, 
upon  which  money  was  obtained,  is  a  criminal  offense  within  the 
meaning  of  the  statute  of  this  State  against  false  pretenses.  That 
such  an  offense  may  be  committed  when  the  representation  is  false, 
and  is  made  designedly  by  the  prisoner  with  full  knowledge  of  its 
falsity,  and  with  an  intent  to  cheat  and  defraud  the  party  defrauded, 
we  think  admits  of  no  serious  question.  The  statute  was  intended 
to  supply  a  supposed  defect  which  existed  at  common  law  and  to 
make  provision  for  the  punishment  of  offenders  who  by  false  repre- 
sentations and  ingenious  devices  sought  to  procure  property  or 
money  from  others.  It  is  directly  aimed  against  and  intended  to 
embrace  every  offender,  who  with  intent  to  cheat  and  defraud  an- 
other shall  designedly,  by  color  of  any  false  token  or  writing,  or  by 
any  other  false  pretense  obtain  the  signature  of  any  person  to  a  writ- 
ten instrument,  or  any  money,  personal  property  or  valuable  thing. 
3  R.  S.  (Edm.  ed.)  697,  §  53.  Every  species  of  fraudulent  pre- 
tenses is  included  within  the  comprehensive  terms  employed,  and 
it  matters  not  what  the  nature  of  the  transaction  is,  if  money  be 
obtained  in  the  manner  and  by  the  means  indicated  in  the  statute. 
So  long  as  there  is  a  false  representation  designedly  made,  with  the 
intent  to  cheat  and  defraud,  it  is  enough  to  satisfy  the  requirement 
of  the  law  It  is  true  that  it  must  be  a  representation  which  affect* 
and  influences  the  mind  of  the  prosecutor  and  induces  him  to  sign 
the  instrument,  or  to  part  with  his  money  or  property,  and  to  sur- 
render it  by  reason  thereof.  The  question  to  be  determined  is. 
whether  the  false  pretense  charged  and  proven  is  of  such  a  character 
that  it  is  capable  of  defrauding  and  that  the  prosecutor  could  have 
been  deceived  by  it.  In  some  of  the  cases  decided  soon  after  the  en- 
actment of  the  statute  in  this  State,  as  well  as  the  Enghsh  statute 
which  IS  of  a  similar  import  and  substantially  the  same  as  the  first 
named  statute,  there  was  some  hesitation  as  to  whether  it  should  not 
be  interpreted,  having  in  view  the  restriction  which  existed  at  com- 
mon law  in  cases  of  a  similar  character.  But  this  disposition  has 
yielded  to  a  more  just  construction  so  as  to  give  full  force  and  effect  to 
the  statute,  and  to  furnish  protection  to  those  who  from  undue  confi- 
dence in  others,  or  inexperience,  are  liable  to  become  the  victims  of 
dishonest,  artful  and  designing  dealers.  This  interpretation  is 
more  consistent  with  the  intention  of  the  law  makers  and  the  object 
in  contemplation,  which  was  evidently  to  make  a  party  responsible 
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eriminally  for  any  false  representation  of  a  material  fact  designedly 
made  with  a  fraudulent  purpose  in  view,  and  which  did  have  the 
effect  to  cheat  and  defraud  another.  This  rule  has  generally  been 
upheld  in  the  decisions  in  this  State  with  the  exception  perhaps  of 
People  Y.  Williams,  4  Hill,  9,  which  may  be  regarded  as  tending  in 
a  different  direction,  although  the  precise  point  which  now  arises 
was  not  in  that  case.  The  later  cases  of  People  y.  Crissie,  4  Denio, 
525  ;  T/wnias  v.  People,  34  N.  Y.  351 ;  People  v.  Sully,  5  Park. 
143,  afi&rmed  upon  appeal  to  this  court.  People  v.  Oyer  £  Term- 
tner,  83  N.  Y.  436,  are  in  a  contrary  direction.  In  People  y. 
Orissie,  supra,  the  indictment  alleged  that  the  defendants  falsely 
pretended  to  a  third  person  that  a  drove  of  sheep  which  were  offered 
for  sale  were  free  from  disease  and  foot-ail,  and  that  a  lameness 
which  was  apparent  in  some  of  them  was  owing  to  an  accidental  in- 
jury, by  means  of  which  he  obtained  a  certain  sum  of  money  in 
the  sale  of  the  sheep.  It  was  held  that  this  was  a  false  pre- 
tense within  the  statute.  This  case  comes  very  near  in  its  leading 
features  to  the  one  at  bar,  and  there  is  in  fact  no  manifest  distinc- 
tion in  principle  between  them,  both  being,  we  think,  coyered  by 
the  statute.  In  People  v.  Oyer  (6  Termimr,  supra,  it  is  laid  down 
distinctly,  after  referring  to  some  of  the  reported  cases  in  this  State, 
that  the  pretenses  must  be  calculated  to  deceive,  leaving  that  to  be 
determined  by  the  jury,  and  if  the  pretense  was  capable  of  defraud- 
ing, it  is  sufficient.  The  English  decisions  fully  sustain  the  doc- 
trine that  it  is  enough  that  the  pretense  was  made  knowingly  and 
the  money  obtained  thereby  with  the  intent  to  defraud  and  that  the 
pretense  was  false  to  the  knowledge  of  the  person  making  it.  Ham- 
iUon  V.  Queen,  9  Ad.  &  El.  (N.  S.)  271, 278 ;  Reg.  v.  Wickham,  10 
Ad.  &  El.  34.  The  counsel  for  the  prisoner  cites  numerous  cases 
to  support  the  proposition  that  the  warranty  of  a  horse  to  be  sound 
is  nothing  more  or  less  than  a  warranty  as  to  quality,  and  that  in 
such  a  case  no  offense  is  made  out  in  violation  of  the  statute.  It 
may  be  remarked  that  most  of  the  cases  relied  upon  are  under  the 
common  law  before  the  passage  of  the  English  statute,  increasing 
offenses  of  this  description  so  as  to  include  within  its  terms  all  kinds 
of  false  pretenses,  whether  such  as  are  made  by  means  of  false  tokens, 
or  by  isiae  verbal  statements  made  designedly  with  an  intent  to  ob- 
tain money  or  property  and  to  cheat  and  defraud. 

Before  the  statute  was  enacted,  and  at  common  law,  only  such 
pretenses  as  were  made  by  means  of  false  tokens,  or  by  a  conspiracy 
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to  cheat  and  defraud,  or  by  such  acts  as  affected  the  public,  such  as 
false  weights  and  measures,  were  the  subject  of  punishment.  The 
statute  which  was  intended  to  remedy  these  defects  created  new 
offenses  and  extended  the  law  so  as  to  give  it  a  larger  field  of  opera- 
tion and  embrace  a  different  class  of  cases  than  what  had  preri- 
ously  been  known  and  recognized  as  offenses.  This  change  in  the 
law  renders  many  of  the  cases  cited  inapplicable.  This  distinction 
is  referred  to  in  the  opinion  of  the  Oenend  Term  and  some  of  the 
leading  cases  are  there  considered  and  commented  upon.  There  is 
no  merit  in  the  position  that  the  prosecutor  had  at  hand,  at  the  time 
of  the  purchase,  the  means  of  detecting  the  fraud,  and  therefore 
the  offense  was  not  within  the  statute.  This  point  was  not  dis- 
tinctly raised  by  any  request  to  charge,  or  otherwise,  and  although 
ordinarily  an  indictment  will  not  lie  for  a  naked  falsehood,  yet 
when  all  the  circumstances  evince  that  the  representation  was  made 
designedly,  with  an  intent  to  cheat,  and  was  calculated  to  deceiye 
and  capable  of  defrauding,  the  prisoner  cannot  excuse  himself  by 
saying  that  if  you  had  been  sharp,  vigilant  and  astute,  you  could 
have  detected  the  fraud.  When  there  is  an  absolute  representation, 
false  and  untrue  and  known  to  be  such,  the  purchaser  of  property 
has  a  right  to  rely  upon  it.  Where  a  statement  is  made,  as  the  evi- 
dence establishes  in  the  case  at  bar,  that  a  horse  is  sound,  kind  and 
true,  and  it  is  not  apparent  that  it  is  not,  and  that  immediately 
afterward  it  appears  that  it  was  utterly  worthless,  broken  down  so 
as  to  be  incapable  of  being  delivered,  a  representation  is  made  which 
is  capable  of  defrauding  on  its  face,  and  the  party  is  no  more  bound 
to  take  out  the  horse  and  try  him,  for  the  purpose  of  ascertaining 
whether  the  representation  is  true,  than  he  would  be  to  try  any  other 
arfcicle  of  personal  property  he  is  about  to  purchase,  which  was  ap* 
parently  whole  and  yet  so  defective  that  it  might  fall  to  pieces  upon 
being  moved.  He  has  a  right  to  rely  upon  the  representation,  and 
common  honesty  and  morality  demand  that  the  fraudulent  dealers 
should  not  screen  themselves  by  the  excuse  that  the  party  could  have 
detected  the  fraud  if  he  had  not  relied  on  the  representation  made. 
Nor  does  the  fact  that  there  was  a  warranty  relieve  the  prisoner 
from  the  effect  of  the  false  pretenses  under  which  he  obtained  the 
money.  It  would  not  exempt  the  prisoner  from  the  consequence 
of  a  false  pretense  made  as  to  an  existing,  additional,  material  fact, 
because  it  was  combined  with  a  promise  for  the  future.  Seg,  v. 
We8f,  26  L.  J.  (N.  S.),  Mag.  Oases,  6 ;  31  id.  146.  . 
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The  evidenoe  upon  the  trial  showed  a  case  of  gross  imposition 
and  frand  practiced  upon  the  prosecutor,  and  an  offense  within  the 
statute.  The  court  very  properly  refused  to  direct  the  jury  to  find 
a  yerdict  of  not  guilty  as  requested  by  the  prisoner's  counsel,  and 
there  was  no  error  upon  the  trial. 

The  conviction  should  be  affirmed. 

Judgm$nt  affirmed. 

All  concur,  except  Andrews,  0.  J.,  and  Tract,  J.,  dissenting. 


Ron  BY  TBB  Bdobtbb.~Ib  Aote ▼.  Stanley, 64 Me.  107, tlie  oomrt  waAAi  **Tliei 
of  theaooDdiiew  of  his  bone  by  the  defendant  Is  ibe  aasertioo  of  a  material  fact.  It  is 
fidseL  It  was  made  to  deoelye  and  defraud.  It  acoompUsbed  Its  puipoee.  Thus  much  the 
demurrer  admits.  It  is  not  readily  peroetred  why  this  fislsebood  is  not  within  the  spirit,  ae 
weUaa  the  letter,  (^  the  statate. 

"In  8UiU  T.  JtflRb,  17  Me.  811,  the  owner  of  a  horse  represented  to  another,  that  his 
'hone,  which  he  offered  tn  exehange  for  the  property  of  the  other,  was  a  horse  known  aa 
**TheGbarley,**  when  he  knew  that  it  was  not  the  horse  called  by  that  name,  and  by  such 
representation  obtained  the  property  of  the  ether  person  in  exchange,  it  was  held  that  the 
indictment  was  sustained,  althoogh  the  hotsesald  to  be  the  Charley  was  equal  in  yalue  to 
the  properly  received  in  exchange,  and  aa  good  as  the  Ghariflgr.  So  the  statement  that 
the  property'  Is  unincumbered,  when  the  fsct  Is  otherwiae,  will  sustain  an  indictment  for 
fheaHng  by  false  pretenses  notwithstanding  there  may  have  been  a  warrsnty,  if  the  false 
pretense  and  not  the  warranty  was  the  Induoement  which  operated  upon  the  party  to 
make  the  eiehange.  StaU  y.  Dnrr^  88  Ma  486.  In  People  ▼.  Oiaeie,  4  Denio,  MB,  an  in- 
dictment alleging  that  the  defendants  fklsely  pretended  to  a  third  person  that  a  drove  of 
sheep  whkdi  they  oifered  to  sell  him  were  free  of  disease  and  foot-ail,  and  that  a  certain 
IsmmmsB.  apparent  in  some  of  them,  was  owing  to  an  accidental  injury,  by  means  of 
which  they  obtained  a  certain  sum  of  money  on  Oie  sale  of  said  sheep  to  such  person,  with 
proper  quailing  words  and  an  averment  negativing  the  facts  repreeented,  was  held  good 
under  the  statute  against  cheating  by  fislse  pretenses.  In  iier  v.  Joclceon,  8  Gamp.  870,  it 
was  held  to  be  an  offense  to  obtain  goods  by  giving  a  check  on  a  banker  with  whom  the 
drawer  kept  no  cash.  So  the  representation  that  a  bank  check  was  a  good  and  genuine 
check  and  would  be  paid  on  presentation,  when  the  drawer  had  no  funds  In  the  bank  en 
wfaldi  It  is  drawn,  is  a  falee  pretense,  fimttfcv.  i¥ople,47K.  T.  808.  So  false  repreeenta- 
tlons  as  to  quantity  may  oonetltute  a  falee  pretense  for  which  the  person  so  falsely  repr^ 
sentingmaybefaidicted.  Bey.  v.  Sherwood,  40  B.  C.  L.  685.  So  by  giving  false  samples. 
Beg.  ▼.  JJjIbott^  1  Den.  O.  O.  878.  In  Beg.  v.  Kenriek^  48  B.  C.  L.  40,  the  false  pretense 
was  that  the  horses  were  the  propeity  of  a  private  person  and  not  of  a  horse  dealer,  and 
that  they  were  quiet  and  tractable,  and  Lord  Dsvmax,  C  J^  aays,  *The  pretenses  were 
frise,  and  the  money  wto  obtained  by  their  means,*  and  the  Indictment  was  sustained.  In 
that  case  the  purchaser  wanted  a  quiet  and  tractable  horse,  in  the  one  at  bar  a  sound  one 
was  wanted.    In  that  case  as  In  the  one  at  bar,  the  false  repreeentation  was  effective  to 


**▲  falee  pretense  may  relate  to  quality,  quantity,  nature  or  other  taicident  of  the  artide 
offered  for  sale,  wherel^  the  purchaser  relying  on  such  false  representation  Is  deftmided. 
Ai0.  ▼..^MMtttSlB.  G.L.480.  ▲  mere  fUse  affirmation  or  expression  of  an  opinion  wiU 
not  render  one  liable.  It  must  be  the  fSslse  assertion  of  a  material  fkust  with  knowledge  of 
MsfaMty.  Bfahopv.  S^NOll,  88  Me.  18:  JZie^v.  Reed,  88  B.  a  L.,  804.  No  harm  can  hap. 
pen  to  any  one  fhnnabstlnenoe  in  the  making  of  false  repfresentatlons.  Whenmade,and 
flMterial  and  efflBctlve  for  deception,  no  soffloiant  reason  is  perceived  why  the  guUty  party 
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iregoikMiinitrwmmU -^notice  of  dM4m0r'^^^ 

The  aecond  iadoraer  of  a  negotiable  note,  residing  at  Warxen,  Maine,  having 
reoeWed  due  notice  of  dUhonor  bj  mall,  being  oyer  eightj  jean  old  and 
wishing  to  oonanlt  conneel,  drove  on  the  same  daj  to  the  neighboring  town 
of  Thomaeton,  and  there  mailed  to  defendants  notice  of  dishonor,  addieaed 
to  them  at  New  York,  their  residence,  bj  the  mail  leaving  at  1:40  P.  M. 
which  passed  throagh  Warren  at  2  P.  M.  There  was  also  a  mail  Iflsving 
Thomaston  at  10:10  a.  m.  and  Warren  at  0:80  a.  k.    BM,  timelj  noCin. 

ACTION  on  a  promissory  note.    The  head-note  and  opiiiion  state 
the  facts.    The  plaintiff  had  judgment  below; 

Albert  A,  AUott,  for  appellants. 

James  licKeen,  for  respondent. 

Earl,  J.  [Omitting  other  considerations.]  Smith  was  an 
aged  man,  upwiurd  of  eighty  years  old.  On  the  morning  of  March 
7,  he  took  the  notices  for  the  defendants  and  drove  to  Thomaston, 
for  the  purpose  of  consulting  his  counsel,  and  there,  under  the 
advice  of  his  counsel,  he  wrote  a  letter  addressed  to  the  defendantB, 
and  inclosed  it  with  the  notice  for  the  defendants  in  an  envelope  ad- 
dressed to  them,  and  caused  it  to  be  mailed  at  Thomaston,  in  time 
for  the  mail  which  left  there  for  New  York,  the  residence  of  the 
defendants,  at  1:40  p.  m.  That  mail  passed  through  Warren,  on  its 
way  to  New  York,  at  2  p.  m.  There  were  two  mails  each  day  from 
Warren,  one  closing  at  about  9:30  A.  M.,  and  the  other  at  aboat 
1:30  p.  M.,  and  that  letter  went  in  the  same  mail  that  closed  at 
Warren  at  1 :30.  The  contention  on  the  part  of  the  defendants  is, 
that  the  law  required  that  that  notice  should  have  been  mailed  bj 
the  first  convenient,  practicable  mail  on  the  7th,  and  hence  that  it 
should  have  been  mailed  by  the  first  mail  on  that  day ;  and  to 
sustain  their  contention,  our  attention  is  called  to  various  authori- 
ties. Smedes  v.  Ulica  Bank,  20  Johns.  372  ;  Meadr.  BtujSy  5  Cow. 
303  ;  tSewall  v.  Russell,  3  Wend.  276  ;  Howard  v.  Ive^,  1  Hill,  263; 
Haskell  v.  Boardman,  8  Allen,  38 ;  Sussex  Bank  v.  Baldwin,  2  Har- 
rison (N.  J.),  487  ;  Burgess  v.  Vreeland,  24  N.  J.   71 ;  Lawson  v. 
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Fxr/MTs'  Bank,  1  Ohio  St  (N.  S.)  206;  Dreeman's  Bank  y.  Par- 
kins,  18  Me.  292.  These  authorities,  while  not  entirely  harmonioiiB» 
undoabtedly  tend  to  sustain  the  rule  that  the  notice  must  be  sent 
on  the  next  day  by  the  first  practicable  and  convenient  post 

The  oounsel  for  the  plaintiff  howeyer  contends  that  the  rule  is, 
that  notice  of  dishonor  in  such  cases  may  be  sent  to  the  prior  party 
by  any  poet  of  the  next  day,  and  he  calls  our  attention  to  seyenQ 
aathorities  which  tend  to  sustain  his  contention.  Chick  y.  Piikbury, 
24  He.  458 ;  WhUwM  y.  Johnaon,  17  Mass.  449  (9  Am.  Dec. 
165);  2  Dan.  Neg.  Inst  87 ;  Stoiy  on  Bills,  §  288 ;  Stoiyon  Prom. 
Notes,  §  324 ;  3  Kent  Com.  106. 

From  a  careful  examination  of  all  these  authorities  and  many 
ethers  it  is  clear  that  the  law  is  not  precisely  settled.  It  appears 
that  at  first  it  was  supposed  to  be  necessary  that  notice  of  dishonor 
should  be  giyen  by  the  next  post  after  dishonor,  on  the  same  day 
if  there  was  one.  That  rule  was  found  inconyeniently  stringent, 
aad  then  it  was  held  that  when  the  parties  liyed  in  different  places, 
between  which  there  was  a  mail,  the  notice  could  be  posted  the 
next  day  after  the  dishonor  or  notice  of  dishonor.  Some  of  the  au- 
thorities hold  that  the  party  required  to  give  the  notice  may  haye 
the  whole  of  the  next  day.  Some  of  them  hold  that  when  there  are 
KTeral  mails  on  the  next  day,  it  is  sufficient  to  send  the  notice  by 
any  post  of  that  day.  Other  authorities  lay  down  the  rule,  in  gen- 
eral terms,  that  the  notice  must  be  posted  by  the  first  practicable  and 
oonyenient  mail  of  the  next  day ;  and  that  rule  seems  to  be  sup- 
ported by  the  most  authority  in  this  State.  What  is  a  practicable  and 
oonyenient  mail  depends  upon  circumstances.  It  may  be  controlled 
hy  the  usages  of  business  and  the  customs  of  the  people  at  the  place 
of  mailing,  and  the  condition,  situation  and  business  engagements  of 
the  person  required  to  giye  the  notice.  The  rule  should  haye  a 
reasonable  application  in  eyery  case,  and  whether  sufficient  diligence 
has  been  used  to  mail  the  notice,  the  facts  being  undisputed,  is  a 
question  of  law. 

In  Mead  y.  Engs,  5  Cow.  303,  notices  of  dishonor  of  a  bill  reached 
the  post^ffice  at  the  residence  of  the  last  indorser  at  5  p.  m.,  and 
actaally  came  to  his  hands  the  next  morning.  The  first  mail  there- 
after for  the  residence  of  the  prior  party  left  at  1  p.  m.,  but  the  no- 
tices for  that  party  were  not  mailed  until  after  that  hour.  Suthbb- 
LAKD,  J.,  said :  ''  The  cashier  was  not  bound  in  the  exercise  of  due 
diligence  to  haye  prepared  and  forwarded  notices  by  the  one  o'clock 
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mail ;  it  is  not  reasonable  to  demand  from  him  the  n^lect  of  his 
other  offioial  duties  to  prepare  his  letters  and  notices  during  the 
.usual  banking  hours ; "  and  further^  that  "  the  law  does  not  require 
the  holder  of  a  bill  or  note  to  giye  the  earliest  possible  notice  of  its 
dishonor ;  it  requires  of  him  only  an  ordinary  and  reasonable  dill- 
gence ;  nor  is  he  bound,  the  moment  he  receiyes  notice  of  the 
dishonor  of  a  bill,  to  lay  aside  all  other  business  and  dispatch  notice 
to  the  prior  parties  to  the  bill ;  if  reasonable  diligence  is  used,  it  is 
sufficient''  In  Darbishire  y.  Parker,  6  East,  3,  Lord  Ellbh- 
BOROUGH  observes :  ^^  There  must  be  some  reasonable  time  allowed 
for  giving  notice,  and  that,  too,  accommodating  itself  to  other 
business  and  affairs  of  life ;  otherwise  it  is  saying  that  a  man  who 
has  bill  transactions  passing  through  his  hands  must  be  nailed  to 
the  post-office,  and  can  attend  to  no  other  business,  however  argent, 
till  this  is  dispatched.'' 

It  does  not  appear  here  how  far  Mr.  Smith  lived  from  the  post* 
office  at  Warren ;  he  was  an  aged  man  and  wanted  some  advice 
about  the  matter.  Early  on  the  day  after  he  received  the  noticee, 
he  went  to  Thomaston  to  see  his  counsel,  and  thus  he  missed  the 
mail,  which  closed  at  Warren  at  9:30.  We  think  it  cannot  be  said 
that  the  delay  was  unreasonable,  or  that  there  was  the  absence  of 
that  proper  diligence  which  the  law  requires.  There  was  therefore 
no  error  in  holding  as  matter  of  law  that  due  diligence  was  used 
by  Smith  in  posting  the  notice  to  the  defendants. 

The  judgment  should  be  affirmed,  with  oosts. 

Jadgmmi  ^firmd* 

Alloonoor. 
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iirKMw.nL> 

Wm9tiftm§'^t0niriM9rp'^tre9p(Uier  an  raOmmff  Jmafc— atnfawi> 

AttOwmj  eompanj  ooosinieied,  for  it8  track.  In  an  ungradM  and  nnimprof«4 
chj  itnet^  an  elevated  embankment,  and  In  oonneetion  with  H  a  treatla. 
v«k  eioMlng'  a  ereek  blgh  above  the  water,  without  ralllnga  or  floorhig. 
The  plaintiffs  wife  whi^  attempting  to  walk  over  the  treetlewoik  was  in- 
Juedbyaew.  AU;  that  the  plaintUT  waa  without  remedy,  in  the  abaenee 
ef  wanton  ncgllgenee  on  the  defendant's  part,  and  that  proof  of  a  eoaloai  of 
iootpaMangem  to  erass  the  treatle-work  waa  Improper.* 

AOnON  by  husband  for  loss  of  seryioeB  of  wife  by  reascm  of  in- 
jury negligently  inflicted.    The  opinion  states  the  osMt    Tht 
defendant  had  judgment  below. 

D.  B.  Botdlmf,  for  plaintiff  in  error. 

£  /.  Sherlock,  for  defendant  in  error. 

HoBiov,  C.  J.     [Omitting minor  matters.]    FUuntifl  complains 
thai  the  court  erred  in  ruling  out  eyidence  concerning  the  custom 

^BeeOMrtmondlkELBifLGoiv.iSlfiiipMfwCMTa.  Bnloi 

^ •  itfwaj  traek  bjaeomnionaod  w«a-kB0WB  path  Is  nota tTMpMMr,  and  najr 
^•negHceot  Injiir^.   FMIa.,  «te.J{.  Ot>.  ▼.  IVtnitfiMWhPsnii.  Sup.  Ct,  April,  IM. 
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of  foot  paBsengera  crossing  the  bridge  oyer  Jersey  creek,  where  his 
wife  was  injured,  after  two  witnesses  had  testified  thereto  withoat 
objection.  Unless  the  evidence  was  competent,  the  admission  of 
like  evidence  in  the  first  instance  is  no  bar  to  the  exclusion  of  other 
and  further  evidence  of  that  character.  Because  some  incompetent 
evidence  is  admitted  without  objection,  other  incompetent  evidence 
is  not  thereby  competent,  if  offered  to  prove  the  same  fact.  It  ap- 
pears from  the  record  that  the  plaintiff,  about  the  time  she  re- 
ceived her  injuries,  was  going  to  her  home.  Instead  of  going  upon 
Third  street  in  the  city,  whiclf  was  graded  and  sidewalked,  she  at- 
tempted to  reach  her  home  by  a  nearer  route.  In  taking  this  course, 
it  was  necessary  to  cross  Jersey  creek,  a  few  rods  above  where  it 
empties  into  the  Missouri  river.  The  only  way  of  crossing  this 
stream  at  this  place  was  by  climbing  upon  the  embankment  of  de- 
fendant's railway  and  passing  from  this  upon  the  trestlework  of  the 
road  over  Jersey  creek,  by  stepping  from  tie  to  tie.  This  the  wife 
attempted  to  do.  At  the  place  where  the  trestle  is  located,  the 
streets,  as  laid  out  on  the  plat  of  Wyandotte  city,  are  unused  for 
general  travel,  and  at  such  place  the  streets  have  not  been  graded 
or  improved.  The  bridge  over  the  creek  is  iron,  and  has  a  span  of 
over  one  hundred  feet.  It  is  thirty  feet  from  the  top  of  the  trestle 
to  the  water  in  the  creek,  and  the  water  under  the  trestle  is  from 
three  to  six  feet  deep.  The  embankment  at  the  south  end  of  the 
bridge  is  four  or  five  feet  at  the  fill  and  fifteen  feet  at  the  creek, 
and  on  the  north  side  eight  to  ten  feet  at  the  fill  and  twenty  feet  at 
the  creek.  Jersey  creek  is  about  sixty  feet  wide  at  the  bridge,  and 
the  banks  on  each  side  are  perpendicular  and  from  fifteen  to  twenty 
feet  high.  There  are  no  railings  to  the  bridge,  and  no  foot-planks 
to  walk  upon.  Considering  the  character  of  the  structure  erected, 
and  the  use  to  which  it  is  applied  by  the  defendant,  we  do  not  think 
there  was  any  error  in  refusing  to  admit  further  evidence  concern- 
ing foot  passengers  crossing  it.  It  cannot  be  well  said  that  such 
trestlework  and  bridge,  as  constructed,  were  either  in  law  or  in  fact 
a  public  street.  As  there  was  no  attempt  to  show  that  either  the 
injured  party  or  any  other  person  was  invited  by  the  company  to 
cross  or  travel  upon  the  structure  over  the  creek,  or  that  the  injured 
party  was  upon  the  structure  with  the  consent  of  the  company,  the 
fact  that  other  parties  had  crossed  upon  it  did  not  make  it  less  dan- 
gerous or  less  negligent  for  the  wife  of  the  plaintiff  to  attempt  to 
do  so.  .  This  is  not  a  case  where  the  legal  right  of  the  railway  com- 
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pany  and  that  of  the  public  to  use  such  trestlework  are  about  equal. 
The  embankment  and  trestlework  are  so  much  elevated  above  the 
streety  and  are  so  erected  for  the  purpose  of  operating  thereon  cars 
and  engines  only,  as  to  apparently  forbid  foot  passengers  crossing 
the  creek  at  this  place ;  therefore  we  do  not  think  that  the  railway 
oomx>any  was  bound  to  operate  its  cars  with  reference  to  footmen 
undertaking  the  peril  of  attempting  to  step  from  tie  to  tie  in  cross- 
ing the  long  span  over  the  stream,  especially  in  view  of  the  frequent 
running  of  the  cars  on  the  track  of  such  trestlework.     Counsel  for 
plaintiff  contends,  that  as  the  bridge  lay  wholly  within  two  of  the 
streets  of  the  city  of  Wyandotte,  called  Front  street  and  Wa-Was 
street,  which  cross  each  other  at  the  point  where  the  bridge  crosses 
the  creek,  and  as  a  street  belongs  to  the  public  from  the  center  of 
the  earth  to  the  heavens  above,  persons  had  the  right  to  climb  up 
the  embankment,  and  to  use  the  trestlework  as  a  public  street  of 
the  city.     Not  so.    The  embankment  and  trestlework  were  the  prop- 
erty of  the  railway  company.     They  were  used  for  the  purposes  of 
the  company  in  operating  its  cars  and  trains,  and  so  built  and  con- 
structed as  to  render  any  travel  thereon  perilous,  even  without  the 
operation  of  cars  upon  the  track.     Whether  the  authorities  con- 
sented to  the  construction  of  such  embankment  and  trestlework  is 
immaterial  at  this  time.     The  railway  company  was  in  full  occupa- 
tion of  it,  and  the  public  had  no  right  to  cross  over  such  a  danger- 
ous structure,  and  knowing  it  to  be  unsafe  for  travel,  to  claim  ex- 
emption from  all  negligence  on  their  part,  and  charge  the  railway 
company  with  the  fruits  of  their  own  imprudence. 

This  leads  us  to  the  consideration  of  the  instruction  given  by  the 
court,  to  the  effect  that  if  the  plaintiff's  wife  was  injured  at  a  point 
not  on  the  surface  of  a  public  highway  or  traveled  street,  but  upon 
the  trestle  or  embankment  of  the  defendant's  road-bed,  then  she 
had  no  right  to  be  there,  and  was  a  trespasser,  and  if  injured  while 
trespassing  by  the  act  or  negligence  of  the  defendant's  employee^ 
before  the  defendant  could  be  held  legally  responsible  for  such  neg- 
ligence of  its  employees,  the  negligence  must  be  so  gross  as  to  amount 
to  wantonness.  Whenever  a  party  infringes  upon  the  rights  of 
others,  this  negligence,  or  this  wrong-doing,  as  the  case  may  be, 
absolves  others  from  using  ordinary  care  and  diligence  toward  each 
party.  In  brief,  they  are  under  no  legal  or  moral,  obligation  to  t)e 
cautious  and  circumspect  toward  one  who  infringes  upon  their 
rights.      U.  P.  R^y  Co.  v.  Rollins,  6  Kans.  167.    A  railway  com^ 


40S  KANSAS, 

Grans  ▼.  White. 


pany  has  the  exdosiYe  right  to  occupy,  luse  and  enjoy  its  railway 
tracks,  bridges  and  trestlework,  and  such  ezclasiye  right  is  abso- 
lutely necessary  to  enable  such  a  company  to  properly  perform  its 
duties,  and  any  person  going  upon,  or  using,  or  occupying  the  track 
or  bridge  of  a  railway  company  without  the  consent  of  the  company 
is  held  in  law  to  be  there  wrongfully,  alid  therefore  to  be  a  tres- 
passer. Now  as  the  {)oint  where  the  plaintiff's  wife  was  injured 
was  not  on  the  surface  of  a  public  highway  or  travelled  street  but 
upon  the  trestlework  or  embankment  of  the  defendant's  road-bed, 
for  all  the  purposes  of  this  case  the  railway  company  had  the  ex- 
clusive right  to  occupy,  use  and  enjoy  such  trestlework  and  em- 
bankment ;  therefore  the  instruction  that  the  railway  company  was 
liable  only  for  such  negligence  so  gross  as  to  amount  to  wantonness, 
was  a  correct  declaration  of  the  law  to  the  jury.  The  plaintiiFs 
wife  climbed  the  embankment,  and  attempted  to  cross  the  trestle- 
work  or  bridge  without  the  consent  of  the  company,  and  at  her  own 
peril ;  and  the  husband  can  recover  only  for  injuries  done  to  h^ 
for  such  negligence  of  the  employees  of  the  company  as  was  so  gross 

to  amount  to  wantonness. 

The  judgment  of  the  District  Gourt  will  be  aflKrmed. 

JudgvMwt  t^fwA 

All  the  justices  oonouning. 


(Sr  K«M.  819  ) 

trader  the  sUtate  exempting  pension-inQney  "In  eoarae  of  tnuuniisBkM,*  As 
money  is  not  exempt  where  the  pensioner  sells  the  pension  drafts  to  a  iNsk 
and  is  eredited  in  his  general  aoeonnt  with  the  proceeds,  and  porteMof  te 
■ame  aie  from  time  to  time  cheeked  ont  bj  him.    (5m  n^jn  41L) 


r\  AHNISHMENT.    The  opinion  states  the 

L.  U.  Humphrey  and  W.  T.  ff  Conway  forplaintiilB  in 
DanM  Oraas,  for  defendant  in  error. 
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Bbewbb,  J.  The  question  in  this  case  is  one  of  exemption  under 
the  pension  laws  of  the  United  States.  The  facts  are  these:  To 
garnishee  proceedings  against  the  defendant  in  error,  certain  bank- 
ers garnished  answered  in  these  words: 

**  In  the  month  of  April,  Mr.  White  came  into  the  bank  with 
pension  checks  or  drafts  to  the  amount  of  $2,826.82.  He  in- 
dorsed the  same  and  passed  them  to  me,  and  I  gave  him  or  his  ac- 
count credit  for  the  said  sum.  We  took  and  bought  the  checks  or 
drafts  in  the  usual  course  of  banking,  and  after  passing  the  amount 
of  the  face  of  the  checks  to  White's  credit,  sent  the  same  to  our 
correspondent  at  Kansas  City  or  St.  Louis  for  collection  and  re- 
turns as  usuaL  Mr.  White  has  checked  out  all  of  the  said  sum  but 
four  hundred  and  fifty  dollars;  which  sum  is  now  due  him  from  us, 
being  the  balance  of  the  proceeds  of  said  checks,  which  we  obtained 
from  the  defendant  in  the  manner  stated.  The  checks  or  drafts 
we  obtained  from  him  were  pension  drafts,  and  were  given  to  him, 
as  we  understood  in  payment  of  a  pension  obtained  by  him  from 
the  government.  The  amount  yet  due  him  from  us  is  a  part  of  that 
which  he  obtained  upon  these  pension  checks  or  drafts,  whatever 
they  are  called.'' 

The  garnishee  proceedings  were  commenced  on  May  16,  and 
the  answer  made  September  17.  XJpo&  this  answer  the  District 
Court  hold  the  property  exempt,  and  discharged  the  garnishee;  and 
upon  this  ruling,  plaintiffs  in  error,  plaintifEs  below,  come  to  this 
court  The  exemption  was  sustained  under  the  following  section 
in  the  general  pension  act,  IT.  S.  Bevised  Statutes,  p.  931,  §  4747: 
**  No  sum  of  money  due  or  to  become  due  to  any  pensioner  shall 
be  liable  to  attachment,  levy  or  seizure,  by  or  under  any  legal  or 
equitable  process  whatever,  whether  the  same  remains  with  the 
pension  office,  or  an  officer  or  agent  thereof,  or  in  course  of  trans- 
mission to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner." 

Was  this  ruling  of  the  court  correct?  The  first  question  is  as  to 
the  scope  of  this  section  of  the  United  States  statutes.  Does  it 
create  an  exemption  of  moneys  in  the  hands  of  a  pensioner  or  sim- 
ply protect  such  money  in  course  of  transmission  to  him?  The 
difference  is  obvious  and  vast  If  the  exemption  attaches  to  the 
money  absolutely,  then  practically  the  State  exemption  law  is 
amended  by  a  Federal  statute.  Counsel  for  plaintiffs  in  error  ear- 
nestly contend  that  the  Federal  government  has  no  power  thus  to 
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amend  a  State  exemption  law;  that  it  cannot  provide  that  money 
in  the  hands  of  one  citizen  of  Kansas  shall  not  be  subject  to  seizure 
for  the  payment  of  his  debts,  when  a  like  sum  of  money  in  the 
hands  of  every  other  citizen  of  the  State  is  by  the  State  law  subject 
to  such  seizure.  Their  argument  would  be  entitled  to  serious  con- 
sideration if  it  appeared  that  such  is  the  intent  and  scope  of  the 
Federal  statute.  But  such  is  not  the  meaning  of  that  statute;  it 
does  not  attempt  to  invade  the  domain  of  State  legislation  in  re- 
spect to  exemptions;  its  simple  and  obvious  purpose  is  to  protect 
the  donation  while  in  transit  to  the  pensioner.  Its  language 
is  not,  '^no  money  in  the  hands  of  a  pensioner/'  or  ^'no  pension 
money,"  but  '^no  sum  of  money  due  or  to  become  due  to  any  pen- 
sioner." The  protection  is  to  an  undelivered  sum  of  money.  This 
which  is  implied  in  the  first  words  of  the  section  is  made  more 
clear  by  its  after  language,  for  it  prohibits  seizure  whether  this  sum 
of  money  due  or  to  become  due  remains  with  the  pension  office  or 
an  officer  or  agent  thereof,  or  in  course  of  transmission  to  the  pen- 
sioner entitled  thereto.  To  guard  against  any  abuse  or  destruction 
it  thus  specifies  the  various  positions  which  money  due  or  to  be- 
come due  can  occupy,  and  in  effect  declares  that  pension  money 
shall  not  be  interrupted  on  its  way  to  the  pensioner.  The  last 
clause  of  the  section  whicli  reads,  **  but  shall  inure  wholly  to  the 
benefit  of  such  pensioner,"  is  qualified  by  and  must  be  read  in  the 
light  of  the  preceding  words  of  the  section.  It  is  comprehensive 
language,  but  it  is  only  language  strengthening  and  making  more 
plain  the  intention  of  the  preceding  words.  It  applies  to  money 
due  or  to  become  due,  and  not  to  money  paid  and  in  possession. 
Nowhere  in  the  section  is  there  reference  to  pension  money  in  the 
hands  of  the  pensioner.  It  does  not  purport  to  exempt  money  in 
such  hands  from  the  operation  of  State  laws,  either  those  of  tax- 
ation, or  the  ordinaiy  statutes  concerning  exemptions  and  indebted- 
ness. It  is  doubtless  true  that  such  statute  is  to  be  liberally  con- 
strued, and  so  construed  that  the  pensioner  shall  acquire  full  pos- 
session of  his  pension,  free  from  any  interception  directly  or  indi- 
rectly in  the  course  of  its  transit.  Now  turning  to  the  facts  of  this 
case,  and  it  is  evident  that  the  defendant  had  acquired  full  and 
absolute  control  of  his  pension,  he  had  sold  it  to  the  bank;  it  had 
been  passed  to  his  general  account,  and  he  had  already  used  most 
of  it.  He  had  not  simply  deposited  the  drafts  for  collection,  but 
he  had  sold  them  to  the  bank  and  the  bank  was  his  debtor  for  a 
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balance  upon  his  general  account  at  the  time  of  these  proceedings. 
We  haye  been  referred  to  the  case  of  Eckert  v.  McKeey  9  Bush,  355, 
in  which  the  Supreme  Court  of  Kentucky  .reached  a  conclusion 
different  from  that  expressed  by  us  in  this  opinion,  and  construed 
the  statute  as  exempting  the  money  itself  eyen  in  the  hands  of  the 
pensioner,  and  declared  such  an  exemption  within  the  power  of 
Congress.  It  is  yery  likely  that  on  the  facts  as  stated  in  the  opinion 
in  that  case,  eyen  with  the  yiews  we  entertain  of  the  scope  of  the 
Federal  statute,  we  should  haye  decided  the  case  in  the  same  way; 
for  it  would  seem  that  though  the  pensioner  had  indorsed  the  check 
and  sent  it  through  an  agent  who  had  receiyed  the  money  from  the 
bank,  the  money  had  not  in  fact  reached  her,  so  that  in  a  lib- 
eral construction  it  might  be  said  that  the  pension  was  still  in  the 
course  of  transmission;  but  we  cannot  agree  with  all  that  is  said  in 
the  opinion.  The  section  as  we  understand  it,  simply  protects  pen- 
sion money  in  transit;  and  here  the  facts  are  that  the  transit  was 
ended,  the  drafts  had  been  sold  and  the  bank  was  a  debtor  in  the 
balance  of  a  general  account  to  the  defendant,  and  hence  the  bank 
was  liable  as  garnishee.  See  the  case  of  Kellogg  y.  Waitey  12  Allen, 
529,  in  which  the  Supreme  Court  of  Massachusetts,  while  not  de- 
ciding the  question  before  us,  uses  language  impliedly  sustaining 
the  yiews  we  haye  expressed.  See  also  Webb  y.  Holty  Iowa  Su- 
preme Court,  March  24,  1882. 

The  judgment  of  the  District  Court  will  be  reyersed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  the  yiews 
herein  expressed. 

Judgment  reversed. 

All  the  justices  concurring. 

Kois  BT  TBI  BspoBRB.— In  Webb  T.  Holt,  AT  Iowa,  719,  where  a  pensioner  received  bis 
penelon  in  the  foi*m  of  a  draft,  drew  the  money  on  the  draft  and  deposited  the  same  in  a 
bank  to  his  credit,  it  was  not  exempt,  in  the  bands  of  the  bank,  from  the  process  of  attach* 
ment  for  the  pensioner's  debts.  The  court  said  :  "  The  defendants  claim  that  the  monej 
in  question  Is  exempt  from  attachment  under  section  4747  of  the  Bevised  Statutes  of  tlie 
United  states,  which  is  as  follows  :  ^  No  sum  of  money  due,  or  to  become  due,  to  any 
pensioner,  shall  be  liable  to  attachment,  lery.  or  sehnire  by  or  under  any  legal  or  equit- 
able process  whatever,  whether  the  same  remains  with  the  pension  office  or  any  officer, 
or  agent  thereof •  or  is  In  course  of  transmission  to  the  pensioner  entitled  thereto,  but 
diall  Innre  wholly  to  the  benefit  of  such  pensioner.* 

'^The  appellants  cite  and  rely  npon  BScH^rt  ▼.  MeKee^  0  Bush.  865 ;  Hdt^toard  ▼.  Ckifh.  Bl 
yt  612,  and  FriUiehow  r.  Werner,  51  Wig.  85.  In  Havwood  ▼.  Clark,  the  defendant  received 
acheck  or  draft  fft>m  the  United  States  pension  agent,  and  gave  it  to  his  wife,  who  by  his. 
sdvloe  passed  it  to  one  Plerpont,  and  took  his  note  therefor.  A  creditor  sought  to  chaiige 
PiarpTnt  as  A.trustee  of  the  deCandant.  The  court  held  that  while  the  check  or  draft  from 
tha  yfMfialfm  office  waa  tha  form  of  the  defendant's  claim,  and  while  that  constituted  the' 
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matter  <tf  eredtt  In  the  mdm  d  the  trmtee  law  of  the  State,  it,  or  the  valoe  ropraieBtod  by 
It,  oould  not  be  reached  by  any  creditor  by  any  proceee  or  proceeding ;  that  the  def eodaat 
had  therlgfat  to  give  the  draft  to  his  wife,  and  the  legal  title  paased  to  her  by  gift ;  that 
the  only  ground  upon  vrhloh  Pierpont  could  be  ohaiged  aa  for  a  debt  due  from  him,  on  the 
score  of  thedraft,  was  the  note  given  to  the  wife,  and  that  upon  the  facts  shown  the 
note  did  not  render  him  Uableaa  on  a  note  payable  and  deUvered  to  the  husband.  It  is 
CTldentthat  this  holding  detennlned  the  case,  and  perh^M  correct^,  for  it  may  well  be 
decided  that  until  the  original  drsft  through  which  the  money  is  transmitted  is  cashed, 
the  money,  in  the  language  of  the  statute,  *  is  in  course  of  transmission  to  the  pen- 
sioner,* and  that  he  might  then,  without  any  fnuid  upon  his  creditors,  give  it  to  his  wife. 
The  court  howcTcr  went  further,  and  declared  what  it  would  feel  It  to  be  its  duty  to  hold 
In  order  to  protect  the  pension  fh>m  process,  did  the  case  require  it.  What  is  further 
said  in  the  opinion,  it  appears  to  us,  can  be  regarded  only  asdictum. 

**  In  the  case  of  Miekert  ▼.  McKee,  Adams,  the  pension  sgent  at  Lexington,  drew  his 
check  on  the  United  States  assistant  treasurer,  for  a  pension  due  to  Mrs.  M.  H.  McKee. 
The  check  was  payable  to  the  order  of  Mrs.  McKee.  On  the  same  day,  one  J.  T.  Vanora- 
dale  brought  the  check  with  the  nameof  Mrs.  McKee  Indorsed  thereon  to  the  oflloe  of 
,the  pension  agent,  who  went  with  Vanorsdale  to  a  bank,  and  introduced  him,  when  the 
money  was  paid  to  him.  The  creditors  of  Mrs.  McKee  sought  to  subject  a  part  of  the 
money  to  the  payment  of  their  debts.  It  does  not  appear  from  the  statement  of  facts, 
whether  the  money  had  erer  in  fact  come  Into  the  possession  of  Mrs.  McKee,  or  was 
still  in  the  hands  of  Vanorsdale.  The  court,  without  citation  of  authority  or  wiaiioning  to 
support  the  determination,  concluded  that  the  ftind  was  not  liable  to  attachment.  If  the 
money  had  not  come  into  Mrs.  McKee*s  possession,  It  might  be  regarded  as  in  course  of 
transmission,  and  hence  as  coming  under  the  protection  of  the  statute.  The  case  of 
jPbtochow  ▼.  Werner  is  the  only  one  in  which  It  distinctly  appears  trom  the  facts  that 
the  question  of  exemption,  after  payment  to  the  penstoner,  was  involved.  In  that  case 
It  was  held  that  the  pension  money  was  exempt  from  liability  for  the  pensioner's  debts. 
In  the  opinion  the  case  of  JBkkert  w.  McKee  ia  cited  and  relied  upon.  The  reasoning  of 
the  court  Is  not,  to  our  minds,  satisfactory.  Upon  the  other  hand,  the  appellee  dted  and 
relied  upon  Keaogg  v.  WaiU,  IS  Allen,  (09,  and  Spdrnan  v.  ^IdHdi,  U8  Mass.  US.  In 
KeBooQ  V.  Watte  the  money  had  been  paid  to  the  agent  of  the  penstoaer  before  the 
statute  in  question  was  enacted,  and  the  court  held  that  It  could  not  be  oontroUed  by  It. 
In  Spdman  v.  Aldricht  the  court,  without  any  reasoning,  and  relying  solely  upon  KeOogff 
V.  Waite,  held  that  even  if,  under  the  statute  in  question,  the  pension  was  exempt  whOe 
it  remained  in.the  foimof  a  pension  check,  the  exemption  certainly  ceased  after  the  money 
was  drawn  upon  the  idieck.  The  question  resting  In  so  unsatisfactory  a  situation,  upon 
authority,  we  feel  at  liberty  to  determine  it  wholly  upon  principle.  The  ssotlon,  by  Its 
direct  terms,  is  limited  to  money  In  two  conditions,  money  due  to  a  pensioner,  and  monay 
to  become  due  to  a  pensioner.  The  pension  is  a  fixed  amount  of  money  payable  at  stated 
petiods.  When  the  period  for  psyment  has  elapsed,  the  money  is  due ;  before  snch 
period  has  elapsed,  the  money  Is  to  become  due.  When  the  money  has  actually  oome  Into 
the  hands  of  the  pensioner,  It  ceases  to  be  money  due,  or  to  become  due,  and  then,  it 
seems  to  us,  the  statute  ceases  to  apply  to  It  It  is  said  however  that  the  statute  pit^ 
vides  that  the  money  shall  inure  wholly  to  the  benellt  of  the  pensioner.  In  our  opinion  It 
does  inure  wholly  to  the  benefit  of  the  pensioner,  when  It  comes  into  his  possession, 
and  becomes  subject  to  his  control,  under  the  laws  of  the  State,  in  the  same  manner  as 
other  property  owned  by  him.  The  provision  of  the  statute,  '  whether  the  same  remains 
with  the  pension  oflloe,  or  any  ofllcer  or  agent  thereof,  or  Is  in  oourseof  transmission  to 
the  pensioner  entitled  thereto,*  cannot  be  ignored  in  placing  a  construction  upon  the 
statute.  This  It  seems  tons  Imposes  a  limitation  upon  a  provision  which  would  other- 
wise be  general,  and  determines  the  peculiar  situation  In  which  money  due,  or  to  become 
due,  shall  be  exempt  from  selsure.  The  enumeration  of  particulars  Implies  a  negation  of 
the  general.  If  the  statute  exempts  money  paid  to  a  pensioner,  even  after  It  comes  into 
his  hands,  the  particular  enumeration  of  conditions  under  which  the  money  would  be 
exempt  becomes  unnecessary  and  unmeaning,  and  might  aa  well  beelimiaated  ttom  the 
statute.  In  our  opinion,  the  purpose  of  the  statute  Is  to  render  it  certain  that  the 
government's  bounty  shall  ooom  into  the  hands  of  its  beneflelary,  and  shaD  not  be  i 
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Corfu  debli  before  it  raachM  him.  If  it  bad  been  the  intentloD  to  impren  upon  it  a 
dWerant  character,  after  it  oomee  into  the  liaadsof  the  pensioner,  from  other  propertj 
ewned  by  him,  it  seems  to  ns  that  that  intention  would  .liave  been  expressed  in  a  manner 
more  certain  and  direct.  Indeed  it  msj  well  be  doubtful,  whether  the  ordiiuuy  inddenta 
«f  property  which  has  Tested  in  a  oMsen  of  a  State  can  be  controlled  or  modifled  \iy 
Vederai  legislation." 

BoiHsooL  and  BaoK,  dissented. 

InFkjUehoww.  Werner^  mpm,  **  We  are  entirety  satisfied  that  the  learned  dreuit  judge 
interpreted  the  statute  correctly.  The  subject  matter  of  the  statute  is  pension  money, 
sad  its  purpose  and  object  is  to  protect  the  pensioner  in  the  personal  enjoyment  of  the 
bounty  of  the  government.  The  exemption  is  abeolute  in  its  terms.  The  money  shall 
not  *■  be  liable  to  attachment,  levy  or  seixure  by  or  under  any  legal  or  equitable  process 
whatever,  *  •  •  but  shall  inure  wholly  to  the  benefit  of  such  pensioner.*  And  as  an 
sddittonal  safeguard  f6r  the  protection  of  the  pensioner,  and  the  more  effctually  and  cer^ 
tsinly  to  secure  the  object  of  the  statute,  the  exemption  was  made'  to  cover  and  protect 
the  money  while  sdll  In  the  pension  office,  and  when  in  the  course  of  transmission  to  the 
pensioner.  The  words  *  due,  or  to  become  due,'  in  the  statute,  were  doubtless  employed 
to  render  it  certain  that  the  benefit  of  the  statutory  exemption  was  intended  for  pensioners 
to  whom  pensions  had  already  been  granted,  as  well  as  for  those  to  whom  pensions  should 
be  granted  after  the  statute  was  enacted. 

"Manifestly  none  of  the  above  provisions  of  the  statute  were  intended  as  limitations 
upon  the  right  of  exemption  thereby  conferred,  but  rather  as  extensions  of  it.  The  plain 
meaning  of  the  statute  Is,  that  the  specific  money  received  by  the  penlsoner  from  the  gov- 
ernment In  payment  of  a  pension  granted  to  him  cannot  be  reached  by  a  creditor  and  ap- 
plied to  the  pi^yment  of  the  debt  of  the  pensioner  by  any  judicial  process.  To  sustain  this 
construction  it  Is  not  necessary  to  resort  to  the  rule  which  prevails  in  this  State,  that  ex- 
emption laws  are  to  be  liberally  construed  In  fevor  of  the  debtor.    Kruegerr,Piereet9f 

Wla.980. 
*  *  The  only  eases  cited  in  which  the  statute  (section  4747)  has  been  considered,  are  Sekeri 

V.  MeKect  9  Bush,  35S,  and  KeOnffg  v.  Barton,  19  Allen,  BSfS,   The  first  of  these  cases  f  uUy 

sustains  our  views  of  the  statute.    In  the  latter  case,  although  there  are   some  expres- 

rfons.  in  the  opinion  opposed  to  our  views,  it  was  held  that  the  statute  was  not  applicable 

because  the  money  had  been  paid  to  the  agent  of  the  pensioner  bef6re  It  was  enacted. 

**  The  remaining  cases  (all  from  New  England)  cited  in  the  brief  of  counsel  for  plaintiff, 
have  but  little  bearing  on  the  question  under  consideration.  Moreover,  It  must  be  re- 
membered that  those  cases  were  decided  by  courts  which  in  the  construction  of  exemp- 
tion laws  hold  a  strict  rule  against  the  debtor.  Henpe  those  cases  afford  but  little  aid  in 
the  construction  of  that  dasB  of  laws  by  this  court.  WtUHng  v.  BUttmMruki,  40  Wis.  847.** 

In  Jardain  v.  FMrton  SanHng  Fund  AMOdatl/m,  44  N.  J.  876  (Sup.  Ct.),  the  pension  draft 
had  been  transmitted  to  the  pensioner,  and  be  had  indorsed  it  and  deliveredit  to  a  bank,  and 
received  part  of  it  in  cash,  and  left  the  balance  on  deposit  to  his  credit  to  be  checked 
out.  The  court  said :  **  Under  this  legal  provision  It  is  contended  on  behalf  of  the  prose- 
cutor that  funds  so  proceeding  are  to  be  held  sacred  and  protected  from  creditors,  even  in 
the  hands  of  the  beneficlaiy,  so  long  as  they  can  be  identified.  But,  obviously,  I  think 
such  a  purpose  Is  outside  of  the  scope  of  the  legislative  intention.  The  fund  is  not  placed 
in  his  hands  as  a  trust,  but  it  is,  in  the  language  of  the  act,  to  inure  wholly  to  the  benefit 
of  the  pensioner,  and  the  section  quoted  does  no  more  than  to  protect  it  and  prevent  in- 
terference in  any  way  while  it  is  in  the  custody  of  the  United  States,  or  any  of  its  officers 
or  agents  appointed  for  its  distribution,  or  while  it  is  in  the  course  of  transmission  from 
them  to  the  party  entitled  to  receive  it.  The  money  would  probably  have  this  Immunity 
from  the  claim  of  creditors,  irrespective  of  the  act  mentioned .  Buchanan  v.  Alexandert 
4  How.  SO ;  Elwin*9  Appeal^  87  Fenn.  St.  887,  and  cases  there  dted.  When  it  comes  to 
him  in  band  or  personal  control,  it  is  his  money  as  effectually  and  for  all  purposes  as  the 
proceeds  of  his  work  and  labor  would  be,  and  whether  he  expends  it  in  new  contracts,  or  it 
be  taken  to  pay  the  consideration  due  from  him  for  those  of  the  past,  it  equally  enures  to 
Usbeoellt.*' 
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A  railroad  fireman  was  ktlled  bj  oollialon  of  the  engine  with  a  steer  straying 
on  tlie  track.  Tlie  railway  oompanj  owned  the  right  of  way  in  fee  simple ; 
the  owner  of  the  steer  owned  the  land  adjoining  on  both  sides ;  the  railwaj 
was  unfenoed  ;  and  the  owner  of  the  steer  was  in  the  habit  of  turning  hi* 
cattle  loose  on  his  land.  There  was  no  statutory  diity  to  fence.  BM,  that 
there  was  no  caose  of  action  against  the  owner  of  the  steer. 

ACTION  for  death  of  the  plaintifPs  intestate  by  negligence.   The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

NeUon  Cobb,  for  plaintiff  in  error. 
A .  W.  Benson,  for  defendant  in  error. 

Brewbr,  J.  This  was  an  action  brought  under  section  423  of 
the  Code  of  Civil  Procedure.  Petition,  answer  and  reply  were  duly 
filed,  and  the  case  went  to  trial.  After  the  plaintiff  had  finished 
his  testimony,  a  demurrer  to  the  CTidence  was  sustained,  judgment 
entered  for  defendant ;  and  to  reyerse  this  ruling  plaintiff  in  error 
comes  to  this  court. 

The  facts  are  these :  Plaintiff's  intestate  was  afiremui,  employed 
on  the  L.  L.  ft  O.  railroad,  and  while  engaged  in  running  a  freight 
train,  the  train  struck  a  steer  belonging  to  defendant,  the  engine 
and  tender  were  thrown  from  track,  and  plaintiff's  intestate  so 
injured  that  he  died.  The  right  of  way  at  the  place  of  the  injury 
was  owned  in  fee  simple  by  the  railroad  company,  which  had 
obtained  a  deed  therefor  from  the  defendant.  The  latter  owned 
the  land  on  both  sides  of  the  right  of  way;  the  railroad  was 
unfenoed ;  defendant  was  in  the  habit  of  turning  his  cattle  loose 
on  his  own  lands,  and  they  frequently  strayed  on  and  across  the 
railroad  track.  The  learned  counsel  for  plaintiff  thus  states  the 
question  :  *^  The  question  presented  is,  whether  one  owning  land 
on  each  side  of  a  railroad,  owned  in  fee  simple,  and  occupied  by  a 
railroad  company  in  the  transportation  by  steam  power  of  freight 
and  passengers  (the  railroad  not  being  fenced),  may  depasture  his 
land,  and  with  it  the  land  of  the  railroad  company,  without  liabilitf 
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to  persons  lawfully  npon  the  trains,  i or  injuries  produced  by  colli* 
sions  between  the  cattle  and  the  trains,  and  without  allowing  the 
jniy  to  pass  upon  the  question  of  defendant's  negligence  or  wrong* 
fnl  omission*" 

The  question  is  a  new  one,  in  this  State  at  least,  and  of  no  small 
importaoice.     The  statement  presented  by  counsel  presents  the 
question  in  as  fully  a  fayorable  light  for  the  plaintiff  as  the  facts 
will  warrant.     It  may  be  remarked  that  it  is  not  pretended  that 
defendant  droVe  his  cattle  upon  the  track,  or  was  guilty  of  wrong 
or  negligence  in  any  other  way  than  in  permitting  his  cattle  to 
roam  at  large,  and  in  failing  to  fence  between  his  land  and  the  rail- 
road .track.     Neither  is  it  pretended  that  the  employees  in  charge 
of  the  train,  plaintiff's  intestate  included,  were  any  of  them  guilty 
of  actual  negligence  in  the  handling  of  the  train.     The  accident 
was-  unavoidable  save  by  previous  fencing  of  the  track,  or  other 
means  to  keep  the  cattle  off  from  it.     Under  these  circumstances, 
was  the  defendant  liable  for  the  accident,  or  was  there  a  question 
which  ought  to  have  been  submitted  to  a  jury  ?    The  argument  of 
plaintiff  in  error  is  substantially  this,  that  defendant's  cattle  were 
trespassers  on  the  railroad  track  {Railway  Co,  y.  Rollins,  5  Eans. 
168),  and  that  plaintiff's  intestate  was  rightfully  on  the  train  and 
under  no  obligation  to  defendant  or  any  one  else  in  respect  to 
fencing ;  that  no  statute  of  this  State  in  terms  commands  either  a 
land-owner  or  a  railroad  company  to  fence ;  that  as  to  railroads  the 
statute  simply  imposes  a  liability  of  paying  for  stock  in  case  the 
company  has  not  fenced  its  track  (Compiled  Laws,  1879,  p.  784, 
§  30  ;  Railroad  Co.  y.  Jio^oer,  16  Eans.  573);  that  as  to  the  land- 
owner, a  failure  to  fence  debars  him  from  the  right  of  recovery  for 
damages  to  his  crops  by  trespassing  cattle  {Larkin  v.  Taylor,  5  Eans* 
433);  and  that  these  penalties  and  restrictions  are  the  express  and 
sole  limit  of  liability ;  that  independent  of  all  statutory  provisions 
there  is  an  obligation  upon  both  the  railroad  company  and  the  land- 
owner to  fence  whenever  so  doing  is  necessary  for  public  safety  l 
and  that  while  the  railroad  company  may  have  been  guilty  of 
negligence  in  not  fencing  so  as  to  keep  cattle  off  its  track  at  the 
place  of  this  injury,  the  defendant  was  also  guilty  of  negligence  in 
permitting  his  cattle  to  roam  at  large  adjacent  to  and  upon  the 
track  of  the  railroad  company,  and  that  while  the  railroad  company 
by  reason  of  its  negligence  might  not  be  able  to  maintain  any 
action  against  the  defendant,  the  plaintiff,  whose  intestate  waf 
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gaOty  of  no  wrong  and  free  from  all  negligence,  may  tnAinfAJn  this 
action  against  the  defendant  on  accoont  of  his  negligence. 

We  do  not  think  this  argument  sound.  The  fencing  of  a  railroad 
track  is  a  duty  required  not  merely  for  the  protection  of  cattle,  but 
for  the  protection  of  the  lives  and  safety  of  persons  on  ^^ilroad 
trains,  whether  employees  or  passengers.  The  enforcement  of  this 
duty  is  the  exercise  of  the  police  power  of  the  State,  and  it  may  be 
oast  by  the  legislature  upon  either  the  land-owner  or  the  railroad 
company,  as  it  shall  deem  best  There  is  especial  justice  in  cast- 
ing this  duty  upon  the  railroad  company,  inasmuch  as  it  chiefly 
profits  by  the  use  of  the  railroad  track,  and  those  rapid  moans  of 
transportation  whose  yery  rapidity  makes  the  presence  of  cattle  on 
the  track  so  dangerous  to  life  and  limb  ;  and  such  we  understand 
to  be  the  purpose  and  scope  of  the  statute  of  1874,  chapter  94.  So 
far  as  the  statute  respecting  partition  fences  is  concerned  (if  it  ever 
had  any  application  to  the  fencing  of  a  railroad  track,  and  as  to 
that  we  express  no  opinion),  it  was  superseded  by  this  statute  of 
1874 ;  and  from  that  time  on,  the  duty  of  fencing  so  as  to  keep 
cattle  ott  from  the  track  was  a  duty  enjoined  solely  upon  the  com- 
pany. Counsel  refers  in  his  brief  to  the  peculiar  phraseology  of 
that  statute,  in  this  that  it  imposes  no  express  command  on  the 
railroad  company,  but  declares  substantially  that  it  must  pay  for 
pattle  unless  it  has  fenced  its  road.  We  had  occasion  to  notice  this 
peculiarity  of  the  statute  when  first  before  us  for  consideration  in 
the  case  of  Railroad  Company  y.  Mower,  supra,  and  in  that  opinion 
referred  to  the  statutes  of  other  States  in  which  a  similar  form  of 
legislation  had  been  adopted.  Notwithstanding  this  peculiarity,  it 
seems  dear  to  us,  that  as  between  the  land-owner  and  the  railroad 
company,  the  duty  of  fencing,  so  as  to  keep  cattle  oflF  the  track 
is  cast  exclusiyely  upon  the  railroad  company.  Unlike  the  case  of 
the  CefUral  Branch  R.  R,  Co,  y.  Lea,  20  Kans.  353,  the  land-owner  in 
this  case  violated  no  statute  in  suffering  his  cattle  to  go  at  large. 
Whatever  risk  of  liability  he  might  run  to  the  owners  of  fields 
properly  fenced,  or  to  a  railroad  company  whose  track  was  properly 
fenced,  for  any  depredations  or  injury  done  by  his  cattle,  the  owner 
of  an  unfenced  field  and  a  railroad  company  with  an  unfenoed 
track  were  not  in  a  position  to  challenge  his  conduct.  The  law 
had  imposed  upon  them  a  duty  which  they  must  perform  before 
they  were  in  a  position  to  complain  of  this  action.  Counsel  does 
not  seriously  contend,  but  rather  concedes,  that  the  railroad  com- 
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pany  could  maintain  no  action  against  him ;  but  in  how  much  better 
position  is  the  plaintiff  ?  His  intestate  was  not  a  passenger,  but  an 
employee  of  the  railroad  company,  and  if  the  employer  could  main- 
tain no  action  by  reason  of  his  own  negligence,  can  the  employee, 
while  engaged  in  his  master's  business,  assert  a  superior  right  ? 
The  case  nearest  in  point  which  we  have  been  able  to  find,  or  to 
which  we  haye  been  referred  by  counsel,  is  that  of  Okild  y.  Hearny 
L.  B.,  9  Exch.  176.  In  that  case,  the  facts  were  that  the  plaintiff, 
a  plate-layer  in  the  employ  of  a  railway  company,  was  returning 
from  his  work  along  its  line  upon  a  trolley  propelled  by  hand,  when 
the  defendant's  pigs  got  through  the  fence  of  his  field,  which  ad- 
joined the  railway,  upon  the  line  in  front  of  the  trolley,  and  the 
trolley  ran  oyer  the  pigs  and  was  upset,  and  the  plaintiff  was  injured. 
The  fence  was  insufficient,  and  it  was  the  duty  of  the  railway  com- 
pany to  maintain  the  fence,  and  it  was  held  that  the  plaintiff  could 
not  maintain  an  action.  Bbahwell,  baron,  in  deliyering  the 
opinion,  uses  this  language : 

^*  The  pigs  then  got  upon  the  line  through  an  insufficient  fence, 
and  caused  injury  to  the  plaintiff ;  and  the  question  arises,  is  the 
defendant  liable  ?  What  might  happen  if  one  of  the  public  were 
injured  in  the  use  of  the  railway,  which  is  a  public  highway,  I  will 
not  say. '  The  defendant  might  perhaps  say  :  *  I  was  not  bound  to 
fence  ;'  but  then  the  plaintiff  might  reply  :  ^  There  was  an  open- 
ing through  which  you  knew  the  pigs  might  get  out  of  your  field 
upon  the  line  ;  you  allowed  them  to  be  in  the  field,  and  I,  using  the 
road  innocently,  suffered  injury  through  their  escaping  upon  the 
line.'  But  howeyer  that  might  be,  here  the  plaintiff  was  a  seryani 
of  the  owner  of  property  which  was  unf enced  through  the  owner's 
default.  It  is  manifest,  as  I  haye  before  said,  that  if  the  pigs  got 
upon  that  unf  enced  property  through  its  owner's  default,  the  owner 
could  not  maintain  an  action  ;  and  if  so,  it  is  impossible  to  say  that 
a  third  person,  using  the  property  through  the  license  of  the  owner 
and  on  his  behalf,  can.  The  seryant  can  be  in  no  better  position 
than  the  master  when  he  is  using  the  master's  property  for  the 
master's  purposes.  Therefore  without  saying  any  thing  as  to  the 
decision  in  lliorogood  y.  Bryan,  it  is  sufficient  to  say  that  the 
defendant's  pigs  escaped  through  the  negligence  of  the  plaintiff's 
employer,  and  that  haying  met  with  the  accident  through  his  em- 
ployer's negligence,  the  plaintiff  can  maintain  no  action  against  the 
defendant." 
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So  here  whateyer  rights  a  passenger  might  haye  under  circum- 
stances like  those  in  the  present  case,  we  think  the  plaintiff,  whose 
intestate  was  an  employee  engaged  at  the  time  in  the  management 
of  the  train,  can  haye  no  rights  superior  to  those  of  the  railroad 
company.  Therefore  it  follows  that  the  ruling  of  the  District  Oouit 
was  correct,  and  there  was  no  question  of  negligence  on  the  part  of 
the  defendant  to  be  submitted  to  the  jury,  and  the  judgment  must 
be  affirmed. 

Judgmmi  affirmmL 
All  the  justices  concurring. 


Statb  y.  Claytov. 

Onr  Kans.  442,) 

The  nilgiiatUm  of  a  pablie  offloe  does  not  take  effect  ontU  aooepUiiee  cri 

thing  eqaiyalent.* 

A  OTION  to  test  title  to  office.     The  opinion  states  the  case. 

Maker  di  Osmond  and  Nimocks  dk  Diffenbachery  for  relator. 

W.  H.  Bassington  and  0.  B.  Smith,  for  defendant 

Bbewbb,  J.  This  is  an  original  case  in  this  court,  brought  for 
the  purpose  of  testing  the  title  of  defendant  to  the  office  of  Probate 
judge  of  Barton  county.  To  the  petition  defendant  has  interposed 
a  demurrer,  and  the  case  is  now  submitted  to  us  upon  such  demurrer. 
The  facts  as  alleged  in  the  petition,  and  admitted  by  the  demurrer, 
are  as  follows  :  In  1880,  one  E.  L.  Chapman  was  duly  elected  and 
qualided  as  Probate  judge  of  Barton  county.  On  the  3d  day  of  Oc- 
tober, 1881,  he  wrote  and  forwarded  to  the  goyemor  an  uncondi- 
tional  resignation  of  such  office.  Such  resignation  reached  the 
goyemor's  office  on  October  4,  and  the  goyemor's  hands,  October 
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8,  and  on  the  same  day  the  governor  wrote  to  Judge  Chapman  : 
**  Your  resignation  has  just  been  received^  and  is  hereby  accepted, 
and  to  take  effect  on  appointment  of  your  successor/' 

This  letter  was  received  by  Judge  Chapman  on  the  9th  of  October. 
About  the  first  of  November^  1881,  the  defendant  was  appointed  by 
the  goYemor  Probate  judge,  and  immediately  qualified  and  entered 
upon  the  duties  of  the  office.  Prior  to  the  November  election  of 
1881,  each  of  the  three  political  parties  in  Barton  county  made  a 
nomination  of  Probate  judge.  The  sheriff  in  his  proclamation  of 
election  notified  the  electors  that  a  Probate  judge  was  to  be  elected, 
and  nearly  every  one  who  voted  at  that  election  voted  for  one  or  the 
other  of  the  candidates.  The  relator  received  a  majority  of  the 
votes  cast  at  that  election,  received  a  certificate  of  election,  and 
qualified  in  due  time.  He  then  demanded  possession  of  the  office 
from  the  defendant,  who  refused  to  surrender,  claiming  that  he  was 
entitled  to  hold  the  office  during  the  year  1882.  Thereupon  this 
action  was  commenced.  The  election  in  November,  1881,  was  held 
on  the  8th  day  of  November.  Intermediate  the  9th  of  October  and 
the  time  the  defendant  qualffied  and  entered  upon  the  duties  of  his 
office.  Judge  Chapman,  as  Probate  judge,  performed  several  official 
acts,  but  in  affixing  his  signature  he  did  so  in  this  form  :  ''  E.  L. 
Chapman,  acting  Probate  judge.''  The  relator  had  been,  prior  to 
the  election,  a  justice  of  the  peace,  but  did  not  act  as  such  officer 
from  and  after  the  day  of  the  election  ;  and  on  the  24th  day  of  No- 
vember he  forwarded  his  resignation  to  the  governor,  which  resig- 
nation was  accepted,  and  a  successor  appointed  and  duly  qualified. 
The  case  therefore  turns  upon  this  question:  When  did  the  vacancy 
occur  in  the  office  by  the  resignation  of  Judge  Chapman  ?  Section 
11,  article  3,  Constitution  of  the  State,  contains  this  language:  ^^  In 
case  of  vacancy  in  any  judicial  office,  it  shall  be  filled  by  appoint- 
ment of  the  governor,  until  the  next  regular  election  which  shall 
occur  more  than  thirty  days  after  such  vacancy  shall  haye  hap- 
pened.*' 

Section  12  reads :  ''AH  judicial  officers  shall  hold  their  offices 
until  their  successors  shall  have  qualified." 

Now  it  is  claimed  by  plaintiff  that  Judge  Chapman's  resignation 
took  effect  October  3,  because  upon  that  day  an  absolute  and  un- 
conditional resignation  was  by  him  transmitted  to  the  governor,  the 
officer  entitled  to  receiye  it ;  and  this  upon  the  theory  that  the  in- 
cumbent of  a  public  office  has  an  absolute  right  to  lay  aside  its  do- 
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ties  and  resign  the  office  at  any  time,  and  that  no  acceptanoe  of  such 
resignation  is  necessary.  Plaintiff  further  contends  that  if  there  be 
any  doubt  as  to  this,  the  resignation  was  complete  and  took  effect 
on  October  8,  the  day  it  was  received  and  acknowledged  by  the  gor- 
emor.  On  the  other  hand  it  is  contended  by  the  defendant  that 
acceptance,  or  something  equivalent  thereto,  is  necessary  to  perfect 
a  resignation ;  that  a  party  who  has  once  accepted  an  ofBce  and  en- 
tered upon  its  duties  has  not  the  absolute  right  at  his  own  pleasure 
to  abandon  its  duties  and  resign  the  office  ;  that  the  public  are  in- 
terested as  well  as  the  individual  incumbent ;  and  that  as  accept- 
ance or  its  equivalent  is  necessary  to  perfect  a  resignation,  when 
the  acceptance  specifies  the  time  at  which  it  will  take  effect,  un- 
til such  time  the  resignation  is  not  complete.  The  law  as  stated 
by  the  defendant  is  correct.  The  public  have  the  right  to  com- 
mand the  services  of  any  citizen  in  any  official  position  which  they 
may  designate  ;  and  he  may  not,  after  entering  upon  the  duties 
of  the  position,  abandon  them  at  his  option.  It  is  true  that 
this,  as  a  practical  question  will  seldom  arise,  and  is  of  little  mo- 
ment ;  for  in  this  country  there  are  so  many  willing  and  eager  to 
serve  the  public  in  official  positions  that  the  difficulty  will  always 
be  to  find  offices  for  the  aspirants  rather  than  to  find  incumbents 
for  the  offices.  Still,  emergencies  may  arise  in  which  the  absolute 
and  superior  right  of  the  public  must  be  recognized.  In  times  of 
peace  the  ranks  of  the  army  are  supplied  by  voluntary  enlistment, 
but  in  times  of  war  and  great  national  danger  compulsory  military 
service  may  be  and  has  been  required.  So  also  service  as  a  juror, 
who  is  a  quasi  officer,  is  compulsory,  and  the  individual  citizen  may 
not  decline  at  his  pleasure.  So  a  party  elected  or  appointed  to  any 
township  office,  who  shall  refuse  or  neglect  to  serve  therein,  unless 
unable  from  disease  or  other  infirmity  to  discharge  its  duties,  is  lia- 
ble to  a  fine  of  $25.  Oomp.  Laws  of  1879,  p.  985,  §  46.  It  is 
true  there  are  some  authorities  in  this  country  which  seem  to  rec- 
ognize the  absolute  right  of  the  office-holder  to  resign  his  office, 
and  hold  that  the  resignation  is  complete  without  acceptance.  These 
authorities  are  collected  by  plaintiff  in  his  brief,  and  are  Untied 
SiatesY.  Wright,  1  McLean,  509 ;  People  y.  Porter,  6  Oal.  36  ;  State 
V.  Clarky  3  Nev.  566 ;  State  v.  Fitts,  49  Ala.  402  ;  Gates  v.  Zfefa- 
ware,  12  Iowa,  405.     See  also  Bunting  v.  WtUis,  27  Oratt  144. 

The  opposite  view  is  however  recognized  in  other  States,  as  will 
appear  from  the  following  authorities.     Hoke  v.  Henderson,  4  Dev. 
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(N.  C.)  L.  1  (25  AnL  Doo.  677)  ;  Vam  Or$daU  y.  Hatard,  3  Hill, 
243 ;  tStaie  y.  Ferguson,  31  N.  J.  107.  In  the  case  from  North 
Gaiolina^  lupra,  Ghief  Justice  Ruffin,  in  speaking  for  the  courts 
said  : 

"  An  officer  may  certainly  resign,  but  without  acceptance  his  resig- 
nation IB  nothing,  and  he  remains  in  office.  It  is  not  true  that  an 
office  is  held  at  the  will  of  either  party.  It  is  held  at  the  will  of  both. 
€tenerally  resignations  are  accepted ;  and  that  has  been  so  much  a 
matter  of  course  with  respect  to  lucrative  offices  as  to  have  grown 
into  a  common  notion  that  to  resign  is  a  matter  of  right.  But  it 
is  otherwise.  The  public  has  a  right  to  the  serrices  of  all  the 
citizens,  and  may  demand  them  in  all  civil  departments  as  well  as 
in  the  military  ;  hence  there  are  on  our  statute  book  seyeral  acts  to 
compel  men  to  serve  in  offices.  Every  man  is  obliged  upon  a  gen- 
eral principle,  after  entering  upon  his  office,  to  discharge  the  duties 
of  it  while  he  continues  in  office,  and  he  cannot  lay  it  down  until 
the  public,  or  those  to  whom  the  authority  is  confided,  are  satisfied 
that  the  office  is  in  a  proper  state  to  be  left,  ajid  the  officer  dis- 
charged.'' 

See  also  the  case  of  London  v.  Headen,  76  N.  G.  72. 

This  question  has  recently  been  examined  by  the  Supreme  Court 
of  the  United  States,  in  a  case  which  arose  in  the  State  of  Michigan 
{Bdwards  v.  United  SkUeSy  103  XT.  S.  471) ,  in  which  the  question  is 
examined  and  authorities  reviewed  at  some  length  by  Mr. 
Justice  Bradley,  and  the  conclusion  of  the  court  is  unanimous 
.that  where  the  common  law  obtains,  and  in  the  absence  of  express 
statute,  acceptance  is  necessary  to  perfect  a  resignation.  In  this 
case,  citing  the  English  authorities,  he  shows  that  the  unquestioned 
rule  of  the  common  law  whs  in  accordance  with  the  conclusion 
reached  by  the  coturt.  In  our  own  State,  by  express  statute  (Oomp. 
Laws  1879,  p.  1013,  g  3),  ^*  the  common  law,  as  modified  by  con- 
stitutional and  statutory  law,  judicial  decisions,  and  the  conditions 
and  wants  of  the  people,  shall  remain  in  force  in  aid  of  the  general 
statutes  of  this  State."  See  also  Railway  Co,  v.  NicholSy  9  Eans. 
252.  So  far  as  any  special  provisions  of  our  statutes  are  concerned, 
they  suggest  no  departure  from  the  common-law  doctrine,  and  are 
very  like  the  provisions  of  the  Michigan  statutes  which  are  referred 
to  and  considered  by  tbe  Supreme  Court  of  the  United  States  in  the 
opinion  just  cited.  It  follows  from  th^se  considerations,  that  the 
resignatfon  forwarded  by  Judge  Ohapmah  did  not  take  effect 
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absolutely  at  the  time  it  was  f  orwarded,  but  required  acceptance  oa 
the  part  of  the  goyemor,  and  this  acceptance  being  to  take  effect 
upon  the  appointment  of  a  successor,  the  vacancy  was  not  absolute 
until  such  appointment  was  made.  The  demurrer  must  therefore 
be  sustained,  and  judgment  entered  for  the  defendant. 

Judgment  acoordtngjg. 
All  the  justices  concurring. 


Jbstkiks  t.  MoNall. 

CI7KaBS.6a8.) 

A0011KM1 —  MempUon — double-^"  imptemmU.'* 

A  ptintor's  printing*prefl8  is  exempt  from  execation  m  an  implement  of  tiade. 
Bnt  a  printer,  wlio  is  also  a  money-lending  agent,  cannot  exempt  his  press 
unless  he  derives  his  principal  snpport  from  printing. 

REPLEVIN.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

A.  M,  Corny  for  plaintiff  in  error. 
WM  MeNdUy  for  defendant  in  error. 

HoBTON,  0.  J.  This  was  action  of  repleyin  for  one  Gh>rdon  job*, 
printing  press,  brought  by  Will.  D.  Jenkins,  as  plaintiff,  against 
0.  E.  McNall,  as  defendant.  The  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  The  court  rendered  a  judgment  for 
the  defendant,  to  which  plaintiff  excepted. 

The  question  m  the  case  is,  whether  the  printing  press  was  exempt 
to  the  plaintiff.  Sec.  3,  ch.  38,  p.  437,  Oomp.  Laws  of  1879, 
provides : 

**  Every  person  residing  in  this  State  and  being  the  head  of  a 
family,  shall  have  exempt  from  seizure  and  sale  upon  any  attach- 
ment, execution  or  other  process  issued  from  any  court  in  this  State, 
the  following  articles  or  personal  property  ♦  ♦  ♦  gth.  The 
necessaiy  tools  or  implements  of  any  mechanic,  miner  or  other 
person,  used  and  kept  for  the  purpose  of  carrying  on  his  trade  on 
business    ♦    ♦    ♦    " 
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If  this  case  under  the  findings  of  the  court,  came  within  the 
pioyisions  of  this  statute  we  would  hold  that  the  printing-press  was 
exempt  from  seizure  and  sale.  Notwithstanding  the  opinion  in 
Buckingham  t.  Biilinga,  13  Mass.  82,  and  Danforlh  y.  Woodward, 
10  Pick.  423  (20  Am.  Dec  531),  we  know  of  no  good  reason  upon  a 
liberal  interpretation  of  our  exemption  laws,  why  such  a  printing- 
press  should  not  be  exempt.  The  exemption  laws  are  to  be  liberally 
construed,  so  as  to  effect  the  humane  purpose  of  the  legislature  in 
enacting  thcni ;  and  it  would  seem  to  us  that  a  job-printing  press,  used 
and  kept  by  a  person  for  the  purpose  of  carrying  on  his  trade  or  busi- 
ness as  a  job-printer,  might  be  as  much  a  necessary  tool  or  implement 
of  such  a  person  as  an  axe  to  a  carpenter,  or  an  anvil  to  a  blacksmith. 
It  will  not  do  to  confine  '^  tools  and  implements  "  to  such  imple- 
ments only  as  are  used  by  the  hand  of  one  man.  Beguillardj. 
Barileit,  19  Eans.  382;  s.  c,  27  Am.  Bep.  120;  Voorhees  v.  Patter- 
ton,  20  Eans.  555;  Patten  y.  Smith,  4  Conn.  450  (10  Am.  Dec.  166); 
LaHee  y.  Waters,  17  Ala.  482.  But  the  findings  of  the  court  do  not 
clearly  bring  the  plaintiff  within  the  terms  of  the  statute,  so  that  the 
printing-press  in  this  case  was  exempt  from  execution.  It  appears 
from  the  findings  that  at  the  date  of  the  levy  the  plaintiff  was  en- 
gaged in  editing  a  newspaper,  running  a  job-printing  office,  and 
also  acting  as  an  agent  for  the  loaning  of  money.  It  is  not  shown 
*that  the  running  of  the  job-printing  office  was  his  principal  or  main 
business.  The  findings  show  that  the  plaintiff  only  depended  on 
his  printing-office  in  part  for  the  support  of  himself  and  family. 
In  answer  to  an  inquiry  whether  the  use  of  the  printing-press  was 
necessary  to  the  plaintiff  in  the  successful  prosecution  of  his  trade 
or  business,  the  court  answered  that  it  was  as  to  the  branch  of  job- 
printing.  A  person  cannot  by  multiplying  his  employments,  claim 
cumulatively  several  exemptions,  created  by  the  statute  for  several 
distinct  employments.  Thus  one  person  cannot  claim  the  exemp- 
tion of  his  library  and  office  furniture  as  a  professional  man,  and  at 
the  same  time  ask  to  have  exempted  to  him  tools  and  implements 
for  the  purpose  of  carrying  on  his  trade  or  business  as  a  mechanic 
or  miner.  The  mere  fact  however  that  a  debtor  carries  on  two  or 
more  trades  or  professions  at  the  same  time  does  not  deprive  him 
of  all  exemptions.  If  he  has  two  separate  pursuits,  the  exempted 
articles  must  belong  to  his  main  or  principal  business.  In  other 
words,  to  the  business  in  which  he  is  principally  engaged.  Oomp. 
Laws  1879,  ch.  38,  p.  487j  Bevitt  v.  CrandftU/}0  Wis.  ;)ftl:  Gup- 
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HI  v.  McFse,  9  Eans.  30;  Thomp.  on  Exemp.,  §  758.  Under  the 
findingSy  for  aught  that  appears,  the  plaintifl  may  have  derived  his 
principal  support  from  editing  a  newspaper  or  from  his  business  as 
a  loan  agent.  At  least  there  is  no  finding  that  the  property  levied 
upon  was  necessary  for  the  purpose  of  carrying  on  any  trade  or  busi- 
ness from  which  the  plaintiff  derived  his  principal  support;  nor  is 
there  any  finding  that  the  busiiiess  of  job-printing  was  the  princi- 
pal or  main  business  of  plaintifl.  The  judgment  of  the  court  was 
against  the  plaintiff,  and  all  the  presumptions  are  in  favor  of  the 
judgment,  unless  the  special  findings  of  the  court  are  inconsistent 
therewith.  If  the  special  findings  can  be  construed  in  harmony 
with  the  general  finding,  such  construction  must  be  givexu  We 
think  this  can  clearly  be  done.  As  the  court  decided  the  property 
not  exempt,  and  as  it  does  not  appear  from  the  special  findings  that 
the  plaintifl  derived  his  principal  support  from  his  business  of  job- 
printing,  and  as  it  does  appear  from  such  findings  that  he  was  en- 
gaged in  several  employments  or  pursuits,  we  cannot  hold  under 
the  circumstances  of  the  case,  against  the  judgment,  that  the  prop- 
erty described  in  the  petition  was  exempt  to  the  plaintifl.  There- 
fore the  judgment  of  the  District  Oourt  will  be  affirmed* 

Judgment  afimmL 
AU  the  justices  concurring. 


Statb  v.  Jaoksov. 

(97  Kant.  861.) 

Jmf'^dttquaiificaiian^iehm  olifeetian  mnuib§  raimi. 

The  objection  that  a  jaror  was  not  an  elector  mast  be  laiaed  before  veidielk 
even  in  a  capital  case,  it  not  being  an  abeolate  disqaalifloation  bat  oa|f 
groand  of  challenge. 

pONTIOTION  of  murder.     The  opimon  states 

Sluss  ft  ffatton,  for  appellant. 

Charles  WiOrie  and  J.  W.  Haughey,  for  State. 
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VALBirriKK,  J.  This  was  a  criminal  prosecution  for  murder  in 
the  first  degree.  The  defendant  was  convicted  and  sentenced  and  he 
now  appeab  to  this  court  Only  two  questions  are  presented  to  this 
court:  First  it  is  claimed  that  the  information  upon  which  the  de- 
fendant was  prosecuted  does  not  state  facts  suf9cient  to  constitute 
the  offense  of  murder  in  the  first  degree  ;  second^  it  is  claimed  that 
two  incompetent  jurors,  along  with  ten  other  jurors,  were  allowed 
to  hear  and  determine  the  case. 

[Omitting  the  first  question.] 

The  next  question  is  seemingly  more  difficult,  for  there  are 
authorities  which  seem  to  sustain  the  position  for  which  counsel 
for  the  defendant  contend,  though  we  think  the  weight  of  authority 
is  on  the  other  side.  Two  of  the  jurors  who  found  and  rendered 
the  yerdict  in  this  case  had,  during  the  war  of  the  rebellion,  vol- 
untarily borne  arms  against  the  government  of  the  United  States, 
and  their  consequent  disabilities  have  never  been  removed.  It  is 
clear  therefore  that  these  two  jurors  are  not  electors  of  the  State  of 
Kansas ;  and  for  that  reason,  inferentially,  they  are  not  proper 
persons  to  serve  as  jurors.  There  is  no  provision  however  of  either 
the  Constitution  or  the  statutes,  that  in  terms  makes  such  persons 
incompetent  to  serve  as  jurors ;  but  the  statutes  with  reference  to 
the  qualifications  of  jurors  would  seem,  inferentially,  to  authorize 
'only  electors  to  serve  in  such  capacity.  These  two  persons  were 
competent  in  every  respect  to  serve  as  jurors  in  this  case,  except 
that  they  were  not  electors  of  the  State  of  Kansas.  We  would 
think  that  if  any  objection  had  been  made  to  these  two  persons 
serving  as  jurors  at  any  time  before  the  jury  were  impanelled  and 
sworn,  that  the  objection  should  have  been  sustained,  and  these  two 
jurors  discharged;  but  no  such  objection  was  made.  It  would 
seem  that  neither  of  the  parties  nor  their  counsel  had  any  knowledge 
before  the  trial  that  these  two  persons  were  not  electors,  or  that 
they  were  not  competent  to  serve  as  jurors.  And  indeed  it  would 
seem  that  neither  the  parties  nor  their  counsel  made  any  effort  to 
ascertain  these  facts.  From  any  thing  appearing  in  the  case  up  to 
the  time  when  the  defendant  made  his  motion  for  a  new  trial,  and 
in  arrest  of  judgment,  it  would  seem  that  both  parties  and  their 
counsel  were  entirely  willing  that  these  two  persons  should  serve  as 
jurors,  whether  they  were  legally  competent  to  serve  or  not.  After 
the  trial  was  completed,  and  after  the  defendant  was  found  guilty, 
as  charged  in  the  information,  he  made  a  motion  for  a  new  trial. 
Vol.  XLI  — 6^ 
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and  also  a  motion  in  arrest  of  judgment,  upon  the  ground,  among 
others,  that  these  two  jurors  were  not  competent  to  act  as  jurors ; 
and  upon  these  two  motions  the  question  of  their  competency  was 
for  the  first  time  raised  in  the  trial  court. 

We  think  the  question  was  raised  too  late.  We  think  the  defend- 
ant, by  waiting  until  after  the  verdict  was  rendered  before  he 
attempted  to  raise  the  question,  waived  all  right  which  he  other- 
wise would  have  had  to  raise  any  such  question.  The  mere  fact  of 
not  being  an  elector  is  not  an  absolute  and  positive  disqualification 
of  a  person  to  serve  as  a  juror.  It  is  simply  a  ground  for  challeng- 
ing him  before  the  jury  are  impanelled  and  sworn ;  and  if  the 
^ies  at  the  time  of  lipanem^  the  jury  choose  to'waive  their 
right  to  challenge  for  that  cause,  they  cannot  complain  afterward ; 
and  where  the  parties,  as  in  this  case,  make  no  effort  to  ascertain 
whether  a  juror  is  an  elector  or  not,  and  if  it  should  afterward  be 
ascertained,  as  in  this  case,  that  he  was  not  an  elector,  the  parties 
will  not  be  allowed  to  say  that  they  had  no  knowledge  that  he  was 
not  an  elector.  By  failing  to  attempt  to  ascertain  the  fact  before 
the  jury  are  impanelled,  they  waive  all  right  to  make  any  complaint 
upon  that  ground  afterward.  That  parties  may  waive  the  incom- 
petency of  jurors  has  been  settled  by  numerous  authorities,  and  in 
every  class  of  cases.  It  has  been  so  settled  in  civil  cases,  where  the 
parties  knew  at  the  time  of  the  impanelling  of  the  jury  that  the 
juror  was  incompetent.  GhverY,  Woohey,  Dudley,  85  ;  Pitisfield  v. 
Barnstead,  40  N.  H.  478 ;  SeOeck  v.  Sugar  Hollow  Turnpike  Co., 
13  Oonn.  453,  459  :  Quinebaug  Bk.  v.  Leavens^  20  id.  89 ;  Chr(h 
tan  V.  Hurlburiy  22  id.  193  to  195 ;  Andrews  v.  Wheaiony  23  id. 
117  ;  WdOacB  v.  Columbia,  48  Me.  436  ;  Fox  v.  Hazeltm,  10  Pick. 
276. 

It  has  also  been  held  that  the  right  to  object  because  of  the  in- 
competency of  a  juror  may  be  waived  in  civil  cases,  even  where 
the  parties  do  not  know  of  such  incompetendy  until  after  the  triaL 
Amherst  v.  Hadley,  1  Pick.  38  ;  Jeffries  v.  Rafidall,  14  Mass.  205  ; 
Daniel  v.  Guy,  23  Ark.  51. 

And  in  criminal  cases,  even  in  prosecutions  for  murder,  where 
the  facts  are  known,  an  objection  to  the  competency  of  a  juror  comes 
too  late,  if  it  is  made  after  verdict.  See  the  following  capital  cases: 
People  V.  Coffman,  24  Gal.  230  ;  Lisle  v.  State,  6  Mo.  426  ;  Keener 
V.  State,  18  Oa.  194. 

It  has  also  been  held  in  criminal  cases,  where  the  parties  did  not 
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know  the  facts,  that  an  objection  to  the  competency  of  a  juror  must 
be  made  before  the  verdict  is  rendered,  or  it  will  be  too  kte.  7%^ 
King  v.  Suiton,  8  B.  &  0.  417  ;  Gille^  v.  Staie,  8  Yerg.  607  (27 
AuL  Dec.  137). 

And  the  same  role  seems  to  apply  in  capital  cases  as  in  others. 
Okiue  V.  People,  40  HI.  352 ;  Coeily  v.  State,  19  Ga.  614,  628 ; 
State T.  Bunger,  14  La.  Ann.  466 ;  Stateir.  Patrick,  3  Jones  (N.  0.) 
443  ;  State  t.  Bone,  7  id.  121. 

See  also  in  this  connection,  Montgomery  y.  State,  3  Eans.  263. 
This  was  a  criminal  case,  though  not  a  capital  case. 

The  principal  authorities  upon  the  other  side  are  as  follows:  Staie. 
T.  Babcoek,  1  Conn.  401;  Ouykowski  v.  People,  2  111.  476;  S^u- 
maker  y.  State,  6  Wis.  324;  State  y.  (froome,  10  Iowa,  309;  Bice  r. 
State,  16  Ind.  299;  HiU  y.  People,  16  Mich.  351. 

The  case  of  State  y.  Babcoek,  1  Conn.  401,  has  been  yirtnally 
oyerruled  by  the  later  Connecticut  decisions  aboye  referred  to. 
And  the  case  of  Guykowski  y.  People,  2  IlL  476,  has  been  actually 
oyerruled  by  the  later  Illinois  decision  aboye  referred  to.  In  the 
case  of  The  King  y.  Sutton,  8  B.  &  C.  417,  it  is  held  that  ''  alien- 
age is  a  ground  of  challenge  to  a  juror,  and  if  the  party  has  an  op- 
portunity of  making  his  challenge  and  neglects  it,  he  cannot  after- 
ward miJce  the  objection."  In  the  case  of  Chase  y.  People,  40  111. 
362,  it  is  held  that  '^alienage  in  a  juror  is  not  a  positiye  disqualifi- 
cation — ^it  simply  enables  him  to  excuse  himself  if  he  chooses  to  claim 
the  exemption,  or  it  is  a  ground  of  challenge  and  nothing  more." 
In  the  case  of  Costly  y.  State,  19  Ga.  614,  it  is  held  that  '^  non- 
residence  of  a  juror  being  but  a  cause  of  challenge /?ro/?/er  defectum, 
can  and  consequently  must  be  made  by  the  prisoner  before  the 
juror  is  sworn,  and  it  makes  no  difference  whether  such  want  of 
qualification  was  known  or  unknown  at  the  time  the  juror  was 
sworn."  In  the  case  pf  State  y.  Bunger,  14  La.  Ann.  465,  it  is  held 
that  '^  whore  a  juror  can  be  challenged  for  cause,  the  right  must  be 
exercised  before  the  juror  is  sworn,  and  a  yerdict  cures  the  defect." 

In  the  case  of  State  y.  Patrick,  3  Jones  (K  G.)  423,  it  is  held 
that  it  is  ''  too  late  after  a  juror  has  been  taken  and  accepted  by  the 
prisoner,  and  has  seryed  on  the  trial  to  except  to  him  for  incompe- 
tency." In  the  case  of  State  y.  Bone,  7  Jones  (N.  C.)  121,  it  is 
held  that  *'  the  prisoner  has  no  right  to  postpone  showing  cause  of 
challenge  to  a  juror  and  haye  him  stand  aside  until  the  panel  ia 
finished." 
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The  last  five  cases  cited  are  all  capital  cases,  and  the  case  cited 
from  Bamewall  &  Oresswell  was  an  indictment  for  a  conspiracy. 
In  the  case  of  OiUespie  y.  State,  8  Tei^.  507,  it  is  held  that ''  it  is 
no  ground  for  a  new  trial  in  a  criminal  case,  that  one  of  the  jnron 
trying  the  issue  was  one  of  the  grand  jury  who  found  the  bill  of 
indictment.  The  objection  to  the  juror  must  be  made  by  challenge 
before  he  is  sworn  or  it  is  waived.'^ 

As  before  stated,  the  fact  that  said  two  jurors  were  not  electors 
was  not  a  positive  and  absolute  disqualification  to  them  to  senre  as 
jurors,  but  only  a  ground  for  challenge.  If  it  were  a  positiye  dis- 
qualification, then  the  trial  would  haye  been  a  nullity — precisely 
the  same  as  though  it  had  been  had  before  ten  men  only;  and  if  the 
verdict  had  been  in  favor  of  *th6  defendant,  the  State  might  have 
treated  the  verdict  as  no  verdict,  and  put  the  defendant  upon  trial 
again  for  the  offense  charged  against  him.  We  suppose  that  no 
one  will  claim  that  this  could  be  done.  The  fact  that  said  two 
jurors  were  not  electors  could  not  have  prejudiced  any  of  the  sub- 
stantial rights  of  the  defendant.  Undoubtedly  they  tried  the  case 
as  fairly  and  impartially  as  though  they  had  been  electors.  If  the 
disqualification  of  the  jurors  had  been  such  as  would  have  preju- 
diced any  of  the  substantial  rights  of  the  defendant  it  might  be 
the  defendant  would  have  a  right  to  a  new  trial  because  of  such 
disqualification;  but  where  the  disqualification  does  not  prejudice 
any  substantial  rights,  we  do  not  think  that  any  new  trial  should 
be  granted  because  of  the  disqualification.  The  defendant,  by 
failing  to  object  to  the  jurors  before  they  were  sworn  and  by  &iling 
to  attempt  to  ascertain  whether  they  were  electors  or  not,  waived 
the  disqualification,  and  rendered  the  jurors  competent  to  hear  and 
determine  the  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

JudgmeiU  qffir$nmL 

AU  the  justices  conooning. 
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LuKBirs  y.  Fbeiukd 

(fr  EMtm.  MA.) 
BttU^impiM  WKrraiUjf  ^  bran  fcfr  catO$, 


A.  ftnner  bought  of  a  miller  a  sack  of  bran  for  his  oowb.  Before  it  was  le- 
moved  from  the  mill  two  copper  claape  accidentally  fell  into  It,  wlthoai 
aegligence  on  the  miller's  part,  and  one  of  the  cows  swallowed  them  and 
was  killed  thereby.  The  bran  was  part  of  a  qnantlty  on  hand  open  to  In- 
spection. There  was  no  express  warranty.  MM,  that  the  buyer  had  n* 
remedy  against  the  seller. 

ACTION  on  implied  warranty  for  damages  for  negligently  caus- 
ing the  death  of  a  cow.     The  opinion  states  the  case.    Tha 
plaintiff  had  judgment  below. 

Hudifon  d  Tufl$y  for  plaintiffs  in  error. 

L.  F.  Bird  and  H.  M.  JaehBony  for  defendant  in  error. 

Bbswbb,  J.  The  foots  in  this  case  are  substantially  as  follows: 
The  plaintiff  is  a  farmer  living  near  the  city  of  Atchison*  Defend- 
ants are  doing  business  as  millers  in  the  city  of  Atchison.  Plaintiff 
was  in  the  habit  of  stopping  there  and  buying  bran  for  the  purpose 
of  feeding  his  stock.  .'On  January  31^  I88O9  in  the  usual  way,  he 
stopped  and  bought  a  sack  of  bran  paying  therefor  forty  cents.  In 
the  bran  were  two  copper  clasps,  such  as  were  used  about  the  milL 
These  clasps  were  swallowed  by  one  of  plaintiff's  cows,  and  lodging 
one  in  the  paunch  and  the  other  in  the  stomach,  poisoned  and 
killed  her.  Thereupon  he  brought  this  action  against  the  millers, 
and  recovered  a  judgment  for  the  yalue  of  the  cow;  and  for  the 
purpose  of  reviewing  the  proceedings,  defendants  bring  this  case 
here.  It  appears  from  the  testimony  that  the  arrangements  in  the 
mill  were  such  that  the  sack  was  fastened  to  the  end  of  a  spout, 
through  which  the  bran  was  discharged  into  it,  and  that  sometimes 
some  of  the  bran  spilled  upon  the  floor,  and  was  thence  gathered  up 
and  placed  in  the  sack.  How  these  clasps  found  their  way  into  the 
bran  is  not  disclosed  by  the  evidence.  The  jury  in  answer  to  one 
of  the  special  questions  found  that  defendants  were  not  negligent 
or  careless.    Plaintiff  claims  a  right  to  recover  on  the  ground  of  an 
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implied  warranty;  that  the  defendants  were  manufactnren;  that 
they  sold  the  bran,  the  product  of  their  own  manufacture  to  him, 
knowing  it  was  to  be  used  in  feeding  stock,  and  thereby  impliedly 
warranted  that  it  was  fit  for  such  use,  and  that  the  same  rale  ap- 
plies whether  the  food  be  purchased  for  personal  use  or  the  feeding 
of  stock.  The  amount  in  controversy  in  this  case  is  small,  yet  the 
principle  involved  is  important. 

The  unquestioned  rule  of  the  common  law  was  caveat  empior. 
As  is  said  by  the  author  in  1  Smith's  Leading  Oases,  p.  242: 

'^  The  policy  of  the  common  law  seems  to  have  been  to  limit  the 
effect  of  a  sale  to  the  transfer  of  the  right  of  property  from  the 
vendor  to  the  purchaser,  and  to  throw  the  hazards  of  the  purchase 
upon  the  latter,  unless  he  had  expressly  stipulated  that  they  should 
be  borne  by  the  former.  No  warranty  of  quality  or  value  was  con- 
sequently implied  from  the  sale,  either  of  personal  or  real  estate." 

Upon  this  recognized  policy  of  the  common  law,  there  have  been 
repeated  efforts  to  engraft  exceptions,  and  now  it  may  be  conceded 
that  a  few  have  become  successfully  established.  Among  them  may 
be  mentioned  these:  Where  an  article  is  ordered  from  a  manufac- 
turer, to  be  by  him  manufactured  for  a  special  purpose,  of  which 
the  manufacturer  has  knowledge,  there  is  an  implied  warranty  that 
the  article  when  manufactured  shall  be  reasonably  fit  for  such  par- 
pose.     Graver  v.  ffornburg,  26  Kans.  94. 

Again,  where  goods  are  sold  by  sample,  there  is  an  implied  wa^ 
ranty  that  the  goods  when  delivered  shall  correspond  in  quality  with 
the  sample.  Field  v.  Kinnear,  4  Kans.  476;  Bigger  v.  Bovard,  20 
id.  204.  And  a  third  is,  where  food  is  sold  by  a  dealer  for  do- 
mestic consumption,  there  is  an  implied  warranty  that  it  is  soand 
and  wholesome.  Other  exceptions  may  also  exist,  but  it  is  un- 
necessary to  mention  them. 

In  this  case  we  have  nothing  to  do  with  the  second  exception, 
but  the  right  to  recover  is  claimed  under  both  the  first  and  the  third. 
It  is  at  least  doubtful  whether  any  recovery  can  be  had  within  the 
principles  of  the  first  exception ;  for  while  the  defendants  were 
manufacturers,  and  the  bran  a  product  of  their  own  manufactare, 
yet  the  contract  of  purchase  was  in  no  respects  an  executory  one ; 
and  in  respect  to  the  sale  of  the  bran,  they  occupied  the  position  of 
dealers,  rather  than  of  manufacturers.  The  disposition  as  mani- 
fested in  the  authorities  is  to  limit  the  scope  of  the  first  exception 
to  contracts  which  are  in  their  nature  executory,  and  where  the 
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igieement  is  for  the  manufacture  and  delivery  of  some  special 
tfticle,  and  not  where  the  contract  is  simply  for  the  purchase  of  a 
complete  and  existing  chattel.  In  Broom's  Legal  Maxims,  p.  614, 
the  role  is  thus  stated  : 

"Where  an  agreement  is  for  a  specific  chattel  in  its  then  state, 
there  is  no  implied  warranty  of  its  fitness  or  merchantable  quality ; 
bat  if  a  person  is  employed  to  make  a  specific  chattel,  there  the  law 
implies  a  contract  on  his  part  that  it  shall  be  fit  for  the  ptirpose  for 
which  it  is  ordinarily  used.'' 

In  1  Smith's  Lead.  Gas.,  p.  250,  the  author  says  : 

"The  doctrine  that  a  sale  made  for  a  particular  purpose  im- 
plies a  warranty  that  the  thing  sold  shall  be  fit  for  that  purpose,  has 
been  advanced  on  a  number  of  occasions  in  this  country,  although 
wldom  made  the  ground  of  direct  and  positive  decision.  Brinton 
▼.  Dams,  3  Blackf.  317 ;  Beah  v.  Olmsiead,  24  Vt.  114.  The 
flounder  view  seems  to  be,  that  no  engagement  of  this  sort  can  be 
implied  against  the  vendor,  save  where  the  contract  is  partially  or 
wholly  executory,  and  that  in  this  case  it  is  not  in  the  nature  of  a 
warranty,  but  of  an  implied  stipulation,  forming  part  of  the  sub- 
stance of  the  contract." 

See  also  the  cases  of  Rogers  v.  Ifiles,  11  Ohio  St.  48 ;  Iron  Go,  v. 
Oroves,  68  Penn.  St.  149 ;  Misner  v.  Granger,  4  Gilm.  69 ;  Eerr 
on  Sales,  p.  106 ;  Benjamin  on  Sales,  §§  644,  and  following.  After 
quite  a  review  of  the  authorities  in  Smith's  Leading  Oases,  p.  251, 
the  author  sums  up  the  result  thus  : 

"  On  the  whole  therefore  it  may  be  doubted  whether  there  be 
any  instance,  in  which  a  knowledge  of  the  object  for  which  a 
specific  chattel  is  bought  wiU  raise  an  implied  warranty  that  it  is 
fit  for  that  purpose,  although  a  failure  to  acquaint  the  vendor  with 
its  unfitness  maybe  evidence  of  fraud,  and  thus  render  the  vendor 
liable  in  an  action  of  tort.  Kingeherry  v.  Taylor,  21  Vt.  90  ; 
Humphreys  v.  Comlin,  8  Blackf.  508 ;  Emerson  v.  Brigham,  10 
Mass.  407  (6  Am.  Dec.  109) ;  Howell  v.  Gowles,  6  Oratt.  398  ;  Dick- 
wn  V.  Jordan,  11  Ired.  166.  Thus  it  was  decided  in  Dickson  v.  Jor- 
dan,  that  the  purchase  of  rope  for  use  in  a  seine  did  not  give  rise  to  a 
warranty  of  its  strength,  nor  make  the  vendor  answerable  for  its  fail- 
ure to  answer  the  purpose  for  which  it  was  bought.  These  decisions 
are  sustained  by  the  recent  cases  of  Otoens  v.  Dunbar,  12  Ir.  L.  B.  304; 
Dickson  v.  Zixinia,  10  0.  B.  602  ;  and  Burriby  v.  Bolhtt,  16  M.  & 
W.  604  ;  which  seems  to  show  that  the  liability  of  the  vendor  for 
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the  failure  of  the  thing  sold  to  answer  the  purpose  for  which  it  if 
purchased,  is  confined  to  those  instances,  where  the  contract  if 
executory,  and  does  not  arise  in  executed  sales  of  specific  chattels." 

The  reasoning  of  these  cases  seems  applicable  to  the  case  at  bar. 
While  the  bran  was  the  product  of  the  defendant's  manufacture, 
yet  it  was  not  manufactured  on  any  contract  with  the  plaintiff. 
They  had  on  hand  a  supply  of  bran,  an  article  already  manufac- 
tured, and  that  article  the  plaintiff  purchased.  There  is  nothing 
in  the  dealings  between  the  parties  which  would  seem  to  raise  any 
other  implication  than  would  arise  if  a  like  purchase  had  been  made 
by  plaintiff  of  the  same  article  from  a  dealer ;  and  unless  an  im- 
plied warranty  would  be  raised  by  the  purchase  of  bran  under  lilce 
circumstances  from  a  grocer,  it  would  then  seem  that  none  ought 
to  be  implied  in  the  case  at  bar.  There  was  no  express  representa- 
tion by  the  plaintiff  of  the  purpose  for  which  he  was  purchasing  the 
bran  ;  it  was  not  manufactured  upon  his  order,  and  there  were  no 
representations  or  express  warranties  on  the  part  of  the  defendants. 
They  had  on  hand  a  manufactured  article  which  they  desired  to 
sell,  and  the  plaintiff  finding  it  there,  purchased  it.  It  would  seem 
therefore  that  a  recovery  could  not  be  sustained  under  the  princi- 
ples controlling  the  first  exception. 

Passing  now  to  the  third  :  and  the  scope  of  that  exception  is 
limited  by  the  decisions.  There  is  not  in  every  sale  of  provisions 
an  implied  warranty  that  they  are  wholesome.  Such  implied 
warranty  does  not  exist  where  one  dealer  purchases  from  another. 
Moses  V.  Mead,  1  Denio,  378 ;  Wright  v.  Hart,  18  Wend.  428 ; 
Ryder  v.  Neitze,  21  Minn.  70 ;  Emerson  v.  Brigham,  10  Mass.  197  ; 
(6  Am.  Dec.  117)  and  note.  It  exists  only  where  they  are  sold  for 
immediate  and  domestic  use,  and  even  then  is  denied  by  some 
authorities.  In  such  cases  it  seems  to  be  decided  upon  principles  of 
public  policy,  that  there  is  an  implied  warranty  that  the  provisions 
sold  are  sound  and  wholesome.  Van  BracUiny,  Fonda,  12  Johns. 
457  (7  Am.  Dec.  339) ;  Hoover  v.  Peters,  18  Mich.  61  ;  Benjamin 
on  Sales,  §§  670-71  ;  and  the  note  in  6  Aql  Dec,  supra. 

Now  the  application  of  this  exception  to  the  case  at  bar  is  denied. 
It  is  said  that  the  principle  upon  which  the  exception  rests  doef 
not  apply  where  the  articles  sold  are  not  intended  for  consumption 
by  man,  but  only  for  use  as  food  for  cattle.  No  authorities  have 
been  found  by  counsel  on  either  side  of  this  question.  We  are  left 
therefore  to  determine  it  upon  general  principles.  Upon  what  ground 
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is  an  implied  warranty  rested  in  the  case  of  the  sale  of 
proYisions,  which  does  not  exist  in  the  case  of  a  sale  of  other 
articles  F  Obyioosly  it  is  not  upon  any  property  grounds^  or  be- 
cause thereby  the  estate  of  either  party  is  affected ;  but  for  reasons 
of  pnblic  policy,  for  the  preservation  of  life  and  health,  the  law 
deems  it  wise  that  he  who  engages  in  the  business  of  selling  proyi- 
sions  for  domestic  use  should  himself  examine  and  know  their  fit- 
ness for  such  use,  and  be  liable  for  a  lack  of  such  knowledge.  One 
may  not  place  poison  where  it  is  likely  to  be  taken  by  one  ignorant 
of  its  qualities.  Regard  for  human  life  compels  this.  No  more 
may  he  sell  food  unfit  to  be  eaten  to  a  man  who  he  knows  is  buying 
it  to  eat.  The  same  reason  controls,  to  wit,  regard  for  life  and 
health.  But  this,  it  will  be  remembered,  is  an  exception  to  the 
j^eneral  rule  of  the  common  law,  and  the  exception  should  not  be 
extended  beyond  the  reach  of  the  reasons  upon  which  it  is  based. 

If  the  preservation  of  human  life  and  health  be,  as  we  think  it 
is,  the  foundation  of  this  exception,  then  it  should  not  be  extended 
to  cases  in  which  human  life  and  health  are  in  no  wise  endangered. 
Now  the  claim  of  the  plaintiff  is  simply  of  a  property  loss,  that  his 
estate  has  been  diminished,  and  that  alone  is  his  cause  of  action. 
His  injury  is  similar  to  that  which  he  would  have  sustained  if  he 
had  purchased  from  a  wagon  maker  a  defective  wheel,  and  thereby 
his  wagon  had  broken  down.  No  matter  of  life  or  health  of  him- 
self or  family  is  involved.  We  think  therefore  that  no  recovery  can 
be  had  under  the  principles  of  this  third  exception. 

Still  further,  it  may  be  remarked  that  bran  comes  very  nearly 
within  the  description  given  by  some  of  the  witnesses  of  it  as  the 
mere  refnse.or  offal  of  the  milL  It  is  true,  the  jury  call  it  in  their 
verdict  a  secondary  product,  resulting  from  the  manufacture  of 
flour.  It  certainly  is  not  the  principal  product  of  the  grinding  of 
wheat — not  that  for  which  the  mill  is  worked.  It  is  that  which  is 
left  after  the  fiourhas  been  manufactured.  It  is  no  uncommon 
thing  in  manufacturing  establishments,  after  the  principal  pro- 
4uct  is  manufactured,  that  there  remains  a  refuse  which  is  of  some 
value  and  which  is  disposed  of  by  the  manufacturer  as  refuse  and  for 
whatever  it  will  bring.  Now  it  would  seem  to  enlarge  very  broadly 
the  doctrine  of  implied  warranty  to  extend  it  to  this  refuse.  It  is 
not  that  for  the  manufacture  of  which  the  manufacturer  engages 
in  business ;  it  is  not  that  to  which  he  devotes  his  special  attention 
and  care  ;  it  is  always  of  inferior  value.  This  all  parties  under- 
YoL.  XU— 66 
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stand.  They  deal  upon  that  basis ;  and  to  hold  that  the  mannfaiv 
turer  warrants  the  quality  of  this  refuse,  would  seem  to  cast  an  un- 
necessary burden  upon  its  disposal.  See  the  case  of  Holden  y. 
Clancy,  53  Barb.  590 ;  8.  c,  41  How.  Pr.  1 ;  Wilson  y.  DunviUe, 
Irish  High  Court  of  Justice  Ex.  Diy.,  8  Gent  L.  J.  875  ;  Turner 
V.  Mucklow,  6  L.  T.  (N.  S.  )  690. 

Still  again  it  will  be  borne  in  mind,  that  as  the  jury  find  the  de- 
fendants guilty  of  no  negligence,  and  also  that  these  clasps  were 
foreign  substances,  easily  recognizable,  which  had  not  been  manu- 
factured into  or  become  a  part  of  the  bran,  but  which  had  accident- 
ally dropped  into  it,  it  would  seem  that  the  purchaser  had  the  same 
facilities  for  examining  the  bran  and  detecting  the  presence  of  any 
foreign  article  that  the  defendants  had.  It  would  be  as  easy  to 
search  through  the  contents  of  a  sack  of  bran  as  to  search  through 
the  contents  of  a  bin  for  any  extraneous  substances.  If  there  had 
been  any  minute  particles  of  foreign  substances  like  lead  or  copper, 
too  small  to  be  noticed  upon  ordinary  examination,  which  in  the 
process  of  manufacture  had  been  incorporated  into  and  become  a 
part  of  the  bran,  or  if  the  defendants  had  been  guilty  of  any  negli- 
gence in  the  manufacture  or  handling  of  this  bran,  there  would  be 
greater  justice  in  holding  them  responsible.  Taking  the  whole 
case  together,  it  seems  to  us  that  it  must  be  held  to  be  a  case  of 
pure  accident,  a  case  without  negligence  on  the  part  of  either 
party,  a  case  in  which  the  doctrine  of  implied  warranty  does  not 
exist,  and  therefore  a  case  in  which  no  recovery  can  be  had. 

Entertaining  these  views,  it  follows  that  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  triaL 

Judgtnent  rw&rsed- 

HoBTOH,  0.  J.,  concurring. 


Ellis  v.  Ltttlb. 

(87  Kans.  707.) 

Bank^NManal^jHnMn  of  reedMirtf. 

The  receiver  of  a  National  bank,  directed  to  sell  the  assets  on  saeh  teraia  aoA 
in  such  manner  as  he  deems  best  for  the  interest  of  all  oonoemed,  has  no 
power  to  ezehange,  barter  or  trade  the  assets. 
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ACTION  on  contract.    The  opinion  states  the  case.     The  plaint- 
iff had  judgment  and  appealed. 

H,  O.  Buggies,  for  plaintiff  in  error. 

> 

Sloss  4§  HattoHy  for  defendant  in  error. 

HoBTON,  C.  J.  The  principal  question  in  this  case  is,  whether  the 
estate  of  the  bank  can  be  charged  with  the  damages  resulting  to 
Ellis,  plaintiff  in  error,  from  the  failure  and  inability  of  the  re> : 
ceiver  of  the  bank  to  comply  with  the  terms  of  the  contract  execu- 
ted December  31, 1877.  If  the  receiver  exceeded  his  authority  in 
executing  the  contract,  plaintiff  in  error  was  not  entitled  to  recover 
in  the  court  below,  and  therefore  cannot  complain  that  the  trial 
court  erred  in  the  amount  for  which  it  rendered  judgment  in  his 
favor.  The  act  of  Oongress,  as  embraced  in  the  United  States  Re- 
vised Statutes  of  1873-74,  to  provide  a  National  currency,  etc.,  and 
which  establishes  those  associations  for  the  carrying  on  the  busi- 
ness of  banking  now  known  as  our  National  banks,  provides  in  sec- 
tion 5234  as  follows : 

'^  On  becoming  satisfied,  as  specified  in  sections  5,226  and  5,227, 
that  any  association  has  refused  to  pay  its  circulating  notes 
»s  therein  mentioned,  and  is  in  default,  the  comptroller  of  the  cur^ 
rency  may  forthwith  appoint  a  receiver,  and  require  of  him  such 
bond  and  security  as  he  deems  proper.  Such  receiver,  under  the 
directions  of  the  comptroller,  shall  take  possession  of  the  books, 
records  and  assets  of  every  description  of  such  association,  collect 
all  debts,  dues  and  claims  belonging  to  it,  and  upon  the  order  of  a 
court  of  record  of  competent  jurisdiction,  may  sell  or  compound  all 
bad  or  doubtful  debts,  and  on  a  like  order  may  sell  all  the  real  and 
personal  property  of  such  association,  on  such  terms  as  the  court 
shall  direct ;  and  may,  if  necessary  to  pay  the  debts  of  such  associa- 
tion, enforce  the  individual  liability  of  the  stockholders.  Such 
receiver  shall  pay  over  all  money  so  made  to  the  treasurer  of  the 
United  States,  subject  to  the  order  of  the  comptroller,  and  also' 
make  report  to  the  comptroller,  of  all  his  acts  and  proceedings." 

In  accordance  with  this  section,  H.  B.  OuUum  was  appointed 
receiver  of  the  bank,  October  19, 1876,  about  fourteen  months  prior 
to  the  execution  by  him  of  the  contract  sued  on.  On  the  9th  day 
of  January,  1877.  said  receiver  filed  in  the  District  Court  of  the 
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United  States  for  the  distriot  of  Kansas  bis  petition  praying  for  an 
order  of  the  court  authorizing  him  as  such  receiver  to  sell  certain 
real  estate,  bills  receivable,  overdrafts  and  other  property  that  were 
mentioned  and  described  in  a  certain  schedule  marked  ''  Exhibit  B/' 
and  attached  to  his  petition.  Among  other  things  in  said  schedule 
B  under  the  head  of  real  estate,  were  the  following :  ''  One-third 
interest  in  a  flouring  mill  in  Wichita,  Sedgwick  county,  Kansas, 
(incumbered  $961,)  part  of  J.  O.Fraker's  transfer,  $3,500."  In  said 
schedule  there  was  also  mentioned  one  judgment  in  favor  of  the 
said  H.  B.  Gullum,  as  receiver  of  the  First  National  Bank  of 
Wichita,  Kansas,  rendered  in  the  District  Court  of  the  United 
States  in  and  for  the  distriot  of  Kansas  against  Thomas  &  Wheeler, 
for  the  sum  of  $983.63,  with  12  per  cent  interest,  and  a  judgment 
on  a  note  of  J.  Hanson,  in  the  District  Court  of  the  United  States 
for  the  district  of  Kansas  for  the  sum  of  $909.25,  with  12 
per  cent  interest;  one  claim  for  attorneys'  fees  in  favor  of 
Buggies  &  Sterry  and  against  Thomas  &  Wheeler,  for  $100, 
assigned  to  said  receiver ;  also  a  claim  for  an  overdraft  against 
Thomas,  Wheeler  &  Go.  in  favor  of  said  bank,  for  the  sum 
of  $56.44.  Upon  consideration  of  this  petition,  the  receiver 
was  allowed  and  permitted  by  the  court  '^  to  sell  each  and  every 
item  of  personal  property  and  real  estate  mentioned  and  described 
in  said  schedule  B,  attached  to  his  petition,  on  such  terms  and  in 
such  manner  as  in  his  judgment  may  be  for  the  best  interests  of 
the  creditors  and  all  interested  in  said  bank  and  its  assets."  On 
the  8th  day  of  November,  1876,  J.  0.  Fraker  assigned  and  trans- 
ferred to  Gullum  an  interest  in  a  judgment  rendered  in  the  fore- 
closure of  a  mortgage  upon  real  estate  in  Union  county,  in  the 
State  of  Iowa,  in  his  favor,  against  one  William  Oroesbeck,  for  the 
sum  of  $5,960,  to  secure  and  pay  about  $2,300  due  the  bank  upon 
notes  held  by  it,  executed  by  W.  A.  Thomas  &  Go.  On  November 
13,  1876,  the  receiver  bid  in  the  mortgaged  premises  at  sheriff's 
sale,  and  on  the  28th  day  of  November,  1877,  a  sheriff's  deed  was 
executed  to  the  receiver  of  the  mortgaged  premises.  The  consid- 
eration that  Ellis  agreed  to  pay  to  the  receiver  upon  the  contract 
sued  on  was  $5,500.  Two  thousand  dollars  was  to  be  paid  and 
satisfied  as  follows  :  EUis  was  to  procure  an  assignment  from  S.  B. 
Thomas  and  E.  A.  Ellis  to  GoUum  of  $2,000  in  the  said  judgment 
rendered  in  the  foreclosure  suit  in  Union  county,  Iowa,  against  the 
said  William  Groesbeck,  in  favor  of  J.  G.  Fraker,  which  assign- 
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ment  of  $2,000  in  said  judgment  the  said  Oullum  agreed  to  reoeiye 
as  a  payment  of  $2,000  upon  the  contract.  The  balance  of  the 
consideration,  to  wit,  $3,500,  was  to  be  paid  npon  the  first  day  of 
Hay,  1878.  When  S.  B.  Thomas  and  E.  A.  Ellis  came  to  assign 
their  interest  in  said  judgment,  it  turned  out  that  they  owned 
$3,462.63  therein,  and  on  the  2d  day  of  January,  1878,  they  assigned 
aD  of  their  interest  in  said  judgment  to  CuUum,  as  receiver  of  the 
bank,  and  he  receipted  on  the  contract  as  follows  : 

'^  Beceived,  January  2, 1878,  of  N.  W.  Ellis,  an  assignment  of  the 
Iowa  judgment,  by  W.  A.  Thomas  and  Samantha  B.  Thomas,  and 
Emma  A.  Ellis,  amounting  to  $3,462.63,  it  being  in  full  of  the 
$2,000  payment  mentioned  within,  and  the  balance,  $1,462.63,  to 
apply  in  part  payment  due  May  1,  1878. 

«  H.  B.  Oullum, 
"  Beeeiv&r  of  the  First  National  Bank  of  Wichita,  KanMS.'* 

It  does  not  appear  that  the  Iowa  judgment,  or  the  judgment 
rendered  in  the  District  Court  of  Sedgwick  county  on  May  29, 1877, 
on  the  note  of  W.  L.  Fraker  for  $965.90,  was  mentioned  or  referred 
to  in  the  petition  filed  by  the  receiver  in  the  United  States  District 
Court ;  and  it  is  not  claimed  that  any  specific  order  was  made  by 
the  United  States  court  permitting  the  receiver  to  exchange,  trade 
or  barter  the  property  of  the  bank  for  other  or  different  property. 
The  power  conferred  upon  the  receiver  by  the  court  authorized  him 
to  sell  the  personal  property  and  real  estate  described  in  the  schedule 
attached  to  his  petition  filed  in  the  court,  on  such  terms  and  in  such 
manner  as  in  his  judgment  was  for  the  best  interests  of  the  creditors 
and  all  interested  in  the  bank  and  its  assets.  This — nothing  more; 
The  receiver  of  a  National  bank,  appointed  by  the  comptroller 
under  the  section  of  the  act  of  Congress  quoted,  is  the  agent  of  the 
United  States,  and  is  limited  as  to  his  functions  by  the  object  of  the 
receivership  and  the  duties  which  it  involves.  High  on  Beoeivers, 
§  360 ;  Kennedy  v.  Oibeofiy  8  Wall.  498. 

Under  the  order  of  the  court,  such  receiver  may  sell  the  real  and 
personal  property  of  the  bank  on  such  terms  as  the  court  shall 
direct,  but  he  cannot  sell  in  the  absence  of  such  an  order,  nor  seU 
upon  terms  in  conflict  with  the  order.  As  the  receiver  in  this  case 
did  not  apply  for  an  order  to  sell  or  dispose  of  the  judgment  on 
W.  L.  Fraker's  notes,  supposed  to  amount  to  over  $900,  any  at- 
tempted sale  thereof,  or  any  agreement  concerning  a  sale  of  it. 
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in  ezcees  of  his  power  as  receivery  and  therefore  not  binding  upon 
the  estate  of  the  bank.  Without  the  order  of  the  coart,  the  re- 
ceiver had  no  anthority  in  his  official  capacity  to  buy  the  lowm 
judgment  or  any  interest  therein,  nor  conld  he  under  tiie  order  of 
the  court  permitting  him  to  sell  the  property  of  the  bank,  exchange, 
trade  or  barter  it  for  other  property.  Nor  could  such  receiyer 
charge  the  estate  of  the  bank  by  any  executoiy  contract  of  his 
unless  he  was  authorized  so  to  do  by  the  provisions  of  the  National 
Banking  Act  and  the  order  of  a  court  of  competent  jurisdiction 
obtained  under  the  terms  of  said  act.  No  application  was  made  by 
the  receiver  to  the  court  for  permission  to  execute  an  agreement  of 
the  character  of  the  one  sued  upon ;  therefore  in  the  absence  of 
such  an  order  the  estate  cannot  be  charged  for  damages  resulting 
from  the  failure  or  inability  of  the  receiver  to  convey  or  deliver 
property  not  belonging  to  the  bank,  nor  for  his  refusal  to  comply 
with  covenants  which  he  was  without  power  as  the  receiver  to  make. 
As  the  power  of  a  receiver  of  a  National  bank  appointed  by  the 
comptroller  is  limited,  a  person  dealing  with  him  in  his  official 
capacity  is  bound  as  a  matter  of  law  to  have  knowledge  of  his 
authority  to  act,  and  if  contracts  and  agreements  are  entered  into 
with  the  receiver  in  excess  of  his  authority  as  conferred  by  law,  the 
parties  contract  at  their  own  peril,  and  the  estate  of  the  bank  cannot 
be  charged  for  the  default  or  inability  of  a  receiver  acting  outside 
of  his  functions  as  receiver  and  beyond  the  duties  which  it  involves. 

In  answer  to  the  point  that  the  receiver  exceeded  his  powers,  and 
that  his  action  did  not  bind  the  estate,  counsel  for  plaintiff  refers 
to  several  decisions ;  yet  none  of  these  are  strictly  applicable. 
LivingMloji  v.  Petiigreto,  7  Lans.  405,  was  an  action  to  make  a  re- 
ceiver liable  personally,  on  his  covenant  that  certain  judgments  and 
claims  assigned  by  him  were  due  and  unpaid.   The  court  says  : 

^'  But  assuming  that  the  covenant  in  question  was  void,  because 
the  receiver  exceeded  his  powers,  and  that  it  did  not  bind  the  estate, 
the  question  arises  whether  he  thereby  rendered  himself  personally 
responsible  for  a  breach  of  it.  I  am  inclined  to  think  that  he  did 
not,  and  that  the  instrument  itself  showing  that  the  act  was  done 
as  a  receiver,  it  cannot  under  any  circumstances  be  construed  as  a 
personal  covenant.  The  party  who  took  the  assignment  knew  all 
about  its  contents  as  they  appeared,  and  it  is  presumed  he  knew  the 
law  and  it  is  fair  to  assume  he  knew  also  that  the  covenant  was 
void  upon  its  face.    If  such  was  the  law,  he  therefore  has  no 
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▼alid  groundB  for  claimiiig  he  has  in  any  way  been  misled  or 
deceiyed.*' 

Applying  this  doctrine  to  the  case  at  bar,  plaintifF  has  no  cause 
for  complaint.  The  oth^  d^isions  ar^  to  the  efFect  that  corpora- 
tions have  no  right  to  violaie  their  charters,  but  they  have  capacity 
to  do  so  and  to  be  bound  by  their  acts,  when  a  repudiation  of  such 
acts  would  result  in  a  manifest  wrong  to  innocent  parties.  This 
principle  does  not  control  the  acts  of  a  receiver,  whose  powers  are 
80  strictly  defined  and  limited  by  law  as  those  of  a  reciver  appointed 
by  the  conipti^lle^  of  the^  currency,  so'  far  as  iol  nlutka  laiB  estate 
liable  for  acts  of  his  in  excess  of  his  powers. 

The  trial  court  found  in  favor  of  the  plaintiff  in  the  sum  of 
1587.70.  UpoD  what  theory  this  judgment  was  rendered  we  can- 
not tell  from  an  examination  of  the  record.  As  it  appears  however 
from  the  evidence,  th^t  the  estate  of  the  baplt  realized  about  1500 
from  the  sale  of  the  land  in  Iowa,  obtained  under  the  judgment  of 
foreclosure,  we  suppose  the  court  thought  best,  under  the  circum- 
stances, that  the  plaintiff  should  recover  back  the  amount  actually 
realized  by  the  bank,  notwithstanding  the  receiver  exceeded  his 
authority  in  executing  rthe  contract.  In  other  words,  the  court 
seems  to  have  thought  that  the  estate  of  the  bank  ought  not  to 
retain  the  benefits  of  a  contract,  executed  by  the  receiver  in  excess 
of  his  power.  The  defendant  takes  no  exception  to  this  judgment, 
and  under  the  conclusion  reached  by  us,  plaintiff  has  no  reason  t<i 
cibmpl^n  thereof. 

Tne  judgment  of  the  District  Court  must  be  afiirmed. 
t:.-r-^  JudfftnerU  afflrmed. 

All  the  justices  ooncurring. 
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Olodfeltbb  v.  STi!ra. 
m  N.  c.  u.) 

TIm  State  is  not  answerable  in  damages  for  injuries  sustained  bj  a  esavlel  Im 
its  prison  Uuongh  ilie  negligence  of  the  prison  oflleeiB.    {8t§  mti$^  jk  dlt.) 

AOTION  of  damages  for  personal  injury  by  n^g^igenoe.     Tlie 
opinion  states  the  ease. 

J.  B.  Baiehelor,  for  plaintifL 

AUometf-Oeneral,  for  State. 

Smtth^  0.  J.  The  demnrrer  to  the  complaint  raues  the  qnestioii 
of  the  responsibility  of  the  State  for  the  consequenoes  of  the  miaooii- 
dnct  or  negligence  of  its  officers  and  agents.  The  phuntifl!,  a  con- 
yict  sentenced  to  hard  labor  in  the  State  prison  for  a  series  of  yean, 
was  assigned  to  work  on  the  Cape  Fear  and  Tadkin  Valley  railroad, 
and  while  engaged  in  blasting  rock  by  a  prematore  explosion  sua* 
tained  an  injnry  in  the  loss  of  both  his  eyes.  The  complaint  ascribes 
the  explosion  to  the  gross  negligence  of  the  supervising  manager. 
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under  whose  authority  and  control  he  was  placed,  in  not  supplying 
water  in  sufficient  quantity  to  use  in  the  operation  and  prevent  the 
accident.  This  is  the  case  nuide  in  the  complaint,  and  the  liability 
of  the  State  to  make  compensation  is  sustained  upon  the  ground  of 
the  coerced  labor  put  upon  the  plaintifF,  and  the  taking  from  him 
aU  Tolition  in  avoiding  danger  and  providing  for  his  own  safety. 

The  constitutional  provision  which  confers  jurisdiction  upon  this 
court ''  to  hear  claims  against  the  State ''  is  confined  to  such  as  are 
legal,  and  could  be  enforced  if  the  State,  like  one  of  its  citizens, 
was  amenable  to  process,  and  the  decision  when  made  is  recommend- 
atory merely. 

The  only  question  then  presented  is,  whether  the  State,  in  admin- 
istering the  functions  of  government  through  its  appointed  agents 
and  officers,  is  legally  liable  to  a  claim  in  compensatory  damages  for 
an  injury  resulting  from  their  misconduct  or  negligence. 

That  the  doctrine  of  respondeat  superior  applicable  to  the  rela- 
tions of  principal  and  agent  created  between  other  persons,  does  not 
prevail  against  the  sovereign  in  the  necessary  employment  of  public 
agents,  is  too  well  settled  upon  authority  and  practice  to  admit  of 
controversy. 

**  No  government,"  says  Mr.  Justice  Milleb,  ''  has  ever  held 
itself  liable  to  individuals  for  the  misfeasance,  laches,  or  unauthor- 
ised exercise  of  power  by  its  officers  and  agents. "  Gibbons  v.  Untied 
Staiesy  8  WalL  269.  And  Judge  Story  declares  in  his  work  on 
Agency,  section  319:  ''The  government  does  not  undertake  to 
guarantee  to  any  person  the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs,  since  that  would  involve  it  in  all  its  operations 
in  endless  embarrassments  and  difficulties  and  losses,  which  would 
be  subversive  of  the  public  interests." 

Admitting  the  general  principle,  the  plaintiff's  counsel  under- 
takes to  withdraw  the  present  claim  from  its  operation,  for  that 
the  convict  was  put  to  work  in  constructing  a  railroad,  a  private 
enterprise,  and  not  employed  at  any  public  work  when  the  accident 
occurred,  and  thus  the  State  has  voluntarily  assumed  the  responsi- 
bilities of  one  of  its  own  citizens  incurred  under  like  circumstances. 
We  cannot  recognize  the  distinction  as  affecting  the  results,  nor 
feel  the  force  of  the  reasoning  by  which  it  is  sustained.  We  do  not 
perceive  why,  when  convicts  are  employed  inquanyingrockforthe 
construction  of  the  penitentiary  itself,  the  rule  of  liability  should 
be  different  from  that  which  controls  when  they  are  engaged  in 
Vol,  XLI  —  66 
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similar  work  to  aid  in  the  building  of  a  railroad  or  other  less  public 
work.  They  are  in  both  cases  under  the  control  and  supervision  of 
managers  or  overseers  appointed  by  the  public  authorities,  and  the 
protection  of  law. 

The  substitution  of  hard  labor  outside  of  the  walls  of  the  prison 
when  the  convict's  condition  is  normal,  and  he  has,  in  fresh  air, 
pure  water  and  wholesome  food,  superior  advantages  over  a  close 
confinement,  is  a  humane  and  ameliorating  policy  in  reference  to 
the  convict  himself,  as  well  as  a  more  profitable  use  of  his  labor  for  the 
State  and  not  coming  in  competition  with  the  trade  of  private  per- 
sons, and  yet  it  is  the  performance  of  an  imposed  service  for  crime 
and  answers  all  the  purposes  of  punishment  for  its  commission. 

We  are  clearly  of  the  opinion  that  the  State  has  incurred  no 
legal  liability  for  the  negligence  imputed  to  the  overseer,  and  he 
alone,  if  any  one,  is  answerable  for  the  consequences  of  his  neglect. 
The  demurrer  must  therefore  be  sustained  and  the  action  dismissed* 

Per  Curiam* 

Dismissed. 

.Nora  ST  THX  RspoRRE.— In  Alamamgo  ▼.  SupervUort  of  Albainv  Omniy  amd  Mayor 
a$»d  Beeorder  of  Jllbany,  95  Hun,  651,  the  oompUUnt  aUeged  that  defendants  were  antboiw 
iaed  by  the  leglalature  to  establish  a  connty  penltentiaiy,  and  did  so,  and  appointed  Its 
oftcers  and  superintendents;  end  that  plaintiff,  a  convict,  was  Xny  them  negligently  and 
Ulegally  compelled  to  work  at  a  circular  saw,  whereby  he  was  Injured,  etc.  Held,  no 
cause  of  action.  The  court  said:  **  It  must  be  conceded  that  the  defendants,  In  buildlng^ 
and  managing  the  Albany  penitentiary,  were  engaged  In  a  public  duty  which  concerned 
the  administration  of  criminal  justice,  and  that  they  were  not  a  corporation  but  were  a 
mere  instrumentality  selected  by  the  State.  LoriHard  ▼.  Toun  o/  Jlfonroe,  11 N.  T.  fft; 
Brown  ▼.  People,  75  id.  441,  418.  The  duty  of  punishing  criminals  is  Inherent  In  the  sor- 
ersign  power.  It  may  be  committed  to  agencies  selected  for  that  purpose,  but  such  agen- 
cies, while  engaged  in  that  duty,  stand  so  far  in  the  place  of  the  State  and  exercise  its  po- 
litical authority,  and  do  not  act  in  any  private  capacity .  It  is  so  In  the  laying  out  and  main- 
taining of  highways,  the  building  of  court-houses  and  schod-houses,  as  well  as  In  the 
building  of  Jidlsand  places  of  detention.  In  the  performance  of  all  such  duties,  It  Is  settled 
by  the  unanimous  agreement  of  the  courts  that  these  sgendes  are  not  liable  for  negleot  or 
misfeasance,  unless  the  liability  Is  especially  imposed  by  statute. 

*'  It  is  not  neceasaiy  to  discuss  the  reason  of  this  rule,  for  there  Is  no  break  In  the  long 
Une  of  authorities  by  which  it  Is  established.  Rwmett  v.  Men  of  Devon,  8  T.  R.  M7;  Bitt 
V  BMon,  128  Mass.  344;  8.O.,  83  Am.  Rep.  883,  and  cases  cited;  HoQenbedCY.  Wiune- 
bago  Co.,  83  III.  148;  s.  o.,  85  Am.  Rep.  131 :  Kineaid  v.  Hanlln  Co.^  63  Iowa, 430;  s.  a,  88 
Am.  Rep.  886 ;  TToods  v.  OolfcuD  Co.,  10  Neb.  5S2 ;  French  ▼.  BoeUm,  118  Mas*.  803. 

'*  There  Is  a  class  of  cases  in  which  the  municipal  corporation  has  been  held  liable  for  Its 
negligence.  Such  are  Baileu  v.  Miyor,  8  Hill,  681,  and  Oliver  v.  Worcetter,  108  Mass.  488; 
s.  o.,  8  Am.  Rep.  486.  But  the  liability  In  those  cases  was  put  upon  the  ground,  bow  well 
established,  that  the  corporation  was  doing  an  act  for  its  own  benefit  and  profit  primarily 
In  the  management  of  a  franchise  voluntarily  assumed,  and  was  not  in  the  discharge  of  a 
publit;  duty.  It  is  not  averred  in  this  complaint  that  the  defendants  received  pecuntaiy 
profit  from  the  work  done  in  the  penitentiary ;  and  If  it  were,  we  do  not  think  that  fact 
would  aid  the  plaintiff  The  liability  Is  not  put  upon  the  ground  of  the  profit  whidi  may 
incidentally  arise,  bat  upon  the  nature  of  the  work  done,  or  of  the  undertaking asdone/sr 
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tte  private  advantage  or  emolument  of  the  municipal  oorporation.  See  oaeee  last  abofa> 
dted.  Tlie  cam  of  Merwey  Dncka  ▼.  Ottite.  L.  R.,  1 H.  L.  88,  was  pat  by  Uie  Hooae  of 
l4>nli  on  tbe  ground  that  the  legfalature  Intended  to  Impose  upon  the  Mersey  Do^s  Obos- 
pany  the  same  UabOity  which  attached  at  common  law  to  indlTldual  owners  of  similar 
HfUT.  BotfUm,  UStMaai.  888;  a.  o.,  88  Am.  Bcp.  tO,  OaaT.  O.  J.** 


Orrr  of  Wilminoton  t.  Maoxb. 

(B8  N.  0. 88.) 

Oondkutionai  Imw — taxation  —  of  aUomogi, 
A  dty  may  impose  a  special  tax  upon  lawyers  by  legisUtiTe  aathoflly.* 

ACTION  for  occupation  tax  against  a  lawyer.     The  plaintiff's 
charter  authorized  such  tax.     The  plaintiff  had  judgment 
heloTf. 

Sledman  d  Laiifner,  for  plaintiff. 

S.  &  Martin,  for  defendant. 

AsHBy  J.y  after  stating  the  case.  I  was  not  on  the  bench  when 
this  case  was  argued  in  behalf  of  the  defendant,  but  the  case  hay- 
ing been  duly  considered  in  conferenco,  the  court  is  of  the  opinion 
it  is  not  now  an  open  question,  the  principle  inyolyed  haying  been 
decided  in  the  case  of  Holland  y.  laler,  77  N.  0.  1. 

The  plaintiffs  in  that  case  were  the  commissioners  of  the  town  of 
€k>ldBboro,  and  the  defendants  were  lawyers  and  physicians  residing 
in  said  town.  The  charter  of  said  corporation  empowered  the  com* 
missiouers  to  tax  lawyers,  physicians,  etc.  The  plaintiffs  under 
that  power  giyen  in  their  charter  had  assessed  a  monthly  tax  upon 
the  defendants,  which  they  resisted. 

The  court  below  held  that  the  plaintiffs  had  the  right  to  impose 
and  collect  said  tax,  and  from  the  judgment  rendered  the  defend- 
ants appealed  to  this  court,  where  the  judgment  of  the  Superior 
Court  was  affirmed,  and  Readb,  J.,  speaking  for  the  court,  said  : 
''The  Constitution  proyides  that  the  general  assembly  may  tax 
trades,  'professions,  etc.  Art  V,  §  3.  The  general  assembly  has 
authorized  the  town  of  Ooldsboro  to  lay  and  collect  a  monthly  tax 

•To  same  effect.  Fining  v.  nhofMOS  (17  Via.  IfBX  85  Am.  Bsp.  88. 
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on  lawyers  and  physioiansy  etc.  Private  Laws  1866.  The  defend* 
ants  are  lawyers  and  physicians  in  the  town  of  Ooldsboro,  and  the 
town  has  laid  a  tax  upon  them  which  they  refuse  to  pay.  Thii 
would  seem  to  make  a  clear  case  against  them.*' 

We  think  this  case  is  decisive  of  that  before  us. 

There  is  no  errror.     The  judgment  is  affirmed. 

No  error.  Judgmmt  ajfirmmL 


AiiLBN  V.  Bakxb. 

(SON.  a 91.) 

ChtUract  ^  hreaeh  nf  marriage  promUe  ^  ttheiher  exeuted  ^  (ffiwui, 

Tbe  defendant  filled  to  fulfill  a  oontract  o£  marriage  apon  the  ground  that  be 
was  afflicted  with  a  venereal  disease  which  rendered  him  unfit  for  the 
married  state.  Held,  that  he  would  be  answerable  in  damages  if  the 
disease  was  contracted  subsequentlj  to  the  time  of  making  the  promise,  or 
if  before  and  he  knew  his  infirmitj  was  incurable ;  but  if  it  was  contracted 
prior  to  the  promise  and  he  liad  reason  to  believe  it  was  temporary  onlj,  he 
would  be  excusable.    (8m  note,  p.  448.) 

ACTION  for  breach  of  promise  of  marriage.   The  opinion  ahowi 
the  case.    The  plaintiff  had  judgment  below. 

Orang$r  dk  Bryan^  for  plaintiff. 

W.  J.  Glark$  and  Hinsdale  dt  Denereux,  for  defendant. 

BuPFiNy  J.  In  Shuler  v.  MiUsaps,  71  N.  0.  297,  the  act  of 
1868-'69  (Bat.  Rev.,  oh.  45,  gg  113, 114),  received  a  construction 
by  this  court,  and  it  was  held  that  by  reason  of  the  provisions 
thereof,  an  action  for  a  breach  of  promise  of  marriage  did  not 
abate  upon  the  death  of  the  defendant,  but  survived  as  against  his 
personal  representative.  We  feel  ourselves  bound  by  that  decision, 
though  were  it  an  open  question,  we  are  inclined  to  think  we  should 
hold  differently,  in  a  case  like  that  and  the  present  one,  in  which 
no  special  damages  were  laid  in  the  complaint. 

As  stated  by  his  honor,  contracts  of  this  sort  differ  from  ordinary 
contracts,  as  for  the  sale  of  goods  and  the  like,  in  which  damages 
are  awarded  according  to  some  well-settled  rule  of  the  courts,  and 
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when  the  financial  condition  of  the  defendant  can  have  no  bearing 
on  the  question.  About  the  only  instruction  that  could  be  given 
was  the  general  one  which  his  honor  did  give,  to  the  efFect,  that  all 
the  circumstances  of  the  case  and  the  surroundings  of  the  parties 
should  be  fairly  considered,  and  just  compensation  allowed  for  the 
anguish  endured  by  the  plaintiff,  and  the  injury  inflicted  upon  her 
prospects  in  life.  In  estimating  them,  it  is  proper,  according  to 
the  great  weight  of  modem  authority,  that  the  jury  should  con- 
sider the  pecuniary  condition  of  the  defendant  as  some  standard 
by  which  to  measure  her  disappointment,  and  the  extent  of  her 
loss.  Harrison  v.  Swift,  13  Allen,  144 ;  Sprague  v.  Craig,  51  IlL 
288 ;  Sedg.  on  Dam.  (7th  ed.)  146.  The  same  authorities  are  full  to 
the  point,  that  the' jury  should  take  into  consideration  whatever 
mortification  and  pain  of  mind  the  plaintiff  may  have  suffered, 
resulting  from  a  refusal  of  the  defendant  to  fulfill  his  promise.  So 
that  in  the  judgment  of  this  court,  no  error  was  committed  with 
reference  either  to  the  testimony  admitted  or  the  instructions 
given  to  the  jury,  of  which  the  defendant  can  rightly  complain. 

We  are  of  the  opinion  however  that  the  issues  which  were  sub- 
mitted do  not  cover  the  whole  merits  of  the  case,  and  that  without 
other  findings  on  the  part  of  the  jury  it  is  impossible  to  do  full 
justice  to  the  rights  of  both  parties.  Assuming  it  to  be  true,  as  we 
do  from  the  verdict,  that  the  plaintiff  did  not  give  her  assent  to  a 
postponement  of  the  marriage,  and  that  the  defendant's  intestate  re- 
fused to  consummate  it,  it  is  still  important  to  know  from  what  cause 
that  refusal  proceeded  —  whether  from  a  disregard  of  the  plaintiff's 
feelings  and  his  own  plighted  word,  or  from  a  consciousness, 
supervening  his  engagement,  that  he  labored  under  a  loathsome 
disease,  incurable  in  fact,  and  of  such  a  nature  as  to  reiider  him 
unfit  to  enter  the  marriage  relation  with  any  one.  In  his  answer  he 
alleged  that  his  failure  to  comply  really  depended  upon  such  a  con- 
viction on  his  part,  and  if  such  be  true,  this  court  could  not  hold 
that  he  was  responsible  in  damages  by  reason  thereof.  We  cannot 
understand  how  one  can  be  liable  for  not  fulfilling  a  contract,  when 
the  very  performance  thereof  would  in  itself  amount  to  a  great 
crime,  not  only  against  the  individual,  but  against  society  itself. 

However  once  doubted,  it  is  now  generally  conceded  that  if  the 
performance  of  a  contract  be  rendered  impossible  by  the  act  of  God 
alone,  such  fact  will  furnish  a  valid  excuse  for  its  non-performance  ; 
and  such  a  stipulation  will  be  understood  to  be  an  inherent  part  of 
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<6yer7  contract.  It  is  likewise  true,  that  whenever  the  main  part  of 
an  ezeontoiy  contract  becomes  impossible  of  performance  from  any 
•cause  beyond  the  power  of  the  party  to  control,  it  will  be  treated 
as  having  become  impossible  in  toto.  Why  should  not  the  same 
principle  apply  to  a  contract,  the  fulfillment  of  which,  owing  to 
causes  subsequently  intervening  and  altogether  independent  of  any 
•default  of  the  party,  can  only  be  productive  of  consequences  disas- 
trous to  the  parties  themselves,  and  such  as  may  entail  misery  upon 
others  to  come  after  them  ? 

Our  attention  was  called  by  counsel  to  the  decision  made  by  the 
Court  of  Queen's  Bench,  and  afterward  by  the  Court  of  Exchequer^ 
in  the  case  of  Hall  v.  Wright^  96  Eng.  G.  L.  Bep.  746,  where  a 
•defendant  was  held  liable,  who  after  promise  and  before  breach,  be- 
came afflicted  with  bleeding  from  the  lungs,  whereby  he  became 
incapable  of  marrying  without  imminent  hazard  to  his  life.  In 
making  that  decision,  the  court  treated  a  contract  for  marriage  as 
they  would  any  other  contract,  saying,  that  though  in  bad  health, 
the  man  might  nevertheless  so  far  perform  his  contract  as  to  marry 
the  woman,  and  thus  secure  to  her  the  status  and  social  position  of 
his  wife,  and  endow  her  with  a  wife's  interest  in  his  estate  ;  and  il 
unwilling  to  do  this,  he  should  compensate  her  in  damages  for  his 
refusal.  We  confess  that  we  are  not  satisfied  with  this  course  of 
reasoning.  In  the  first  place,  it  is  not  possible  to  assimilate  a  con- 
tract like  this  to  an  ordinary  contract  for  personal  service,  which  if 
not  capable  of  being  wholly  performed,  may  be  partially  so  ;  and  in 
the  next  place,  we  believe  it  to  be  contrary  to  the  understanding  of 
men  generally,  that  the  acquisition  of  property  or  social  position, 
either  does  or  should  constitute  a  main  and  independent  motive  and 
inducement  for  entering  into  such  a  contract. 

The  usual,  and  we  may  say  legitimate,  objects  sought  to  be  at- 
tained by  such  agreements  to  marry,  are  the  comfort  of  association 
the  consortium  vUcb,  as  it  is  called  in  the  books ;  the  gratification 
of  the  natural  passions  rendered  lawful  by  the  union  of  the  parties ; 
and  the  procreation  of  children.  And  if  either  party  should  there- 
after become  by  the  act  of  God,  and  without  fault  on  his  own  part, 
unfit  for  such  a  relation  and  incapable  of  performing  the  duties 
incident  thereto,  then  the  law  will  excuse  a  non-compliance  with 
the  promise  —  the  main  part  of  the  contract  having  become  im- 
possible of  performance,  the  whole  will  be  considered  to  be  so. 

Ill  Pollock  on  Contracts,  370.  (a  book  in  which  the  principles  of 
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contract  are  treated  of  more  philoeophically  than  by  any  author 
known  to  us)  the  decision  in  Hall  v.  Wnghty  supray  is  referred  to^ 
with  the  remark,  that  it  is  so  much  against  the  tendency  of  th(ft 
later  cases  as  to  be  now  of  little  or  no  authority,  beyond  the  mere 
point  of  pleading  decided  therein. 

We  are  not  unmindful  of  the  fact  that  the  malady  under  which 
the  party  in  this  instance  labored  was  the  legitimate  result  of  his 
own  imprudence ;  and  that  the  evidence  offered  showed  that  the 
disease  was  upon  him,  when  he  gave  his  promise  to  the  plaintiff.. 
As  to  the  first  point,  the  same  might  have  been  said  of  consump^ 
tion,  or  any  other  fatal  and  disqualifying  di3ease  ;  it  too  may  haye. 
proceeded  from  imprudent  and  sinful  indulgence,  but  if  contracted 
when  he  owed  no  duty  to  the  plaintiff,  we  cannot  see  how  that  can 
Tary  the  case.  The  other  is  a  point  of  more  consequence ;  if  know- 
ing, or  by  using  extraordinary  diligence  he  might  have  known,  that 
his  infirmity  was  incurable,  or  of  long  duration,  he  entered  into  a 
contract  with  the  plaintiff,  his  subsequent  incapacity  to  perform  it 
would  furnish  no  excuse  for  its  breach  —  so  far  from  it,  it  would 
amount  to  a  gross  aggravation.  But  on  the  other  hand,  if  he  had 
reason  to  believe  his  disease  was  a  temporary  one,  which  might  be 
healed  in  time  to  enable  him  to  complete  his  agreement,  then  t^e 
law  would  hold  him  excusable  for  a  breach  resulting  from  a  knowl- 
edge subsequently  attained,  that  his  disease  was  in  fact  not  only 
incurable,  but  such  as  must  necessarily  be  communicated  to  his 
wife,  and  probably  to  their  offspring,  in  case  he  made  her  such  and 
availed  himself  of  his  conjugal  rights.  ^ 

The  law  will  constrain  no  man  to  assume  a  position  so  full  |of 
peril,  as  to  have  placed  within  his  reach  the  lawful  means  of 
gratifying  a  powerful  passion,  at  the  risk  of  another's  health  o!r 
life,  and  the  possibility  of  bringing  into  the  world  children  in  whose 
constitution  the  seeds  of  a  father's  sin  shall  lurk.  As  said  in  the 
dissenting  opinion  in  Hall  v.  Wrighi,  it  would  seem  to  be  strange 
that  a  man  should  be  liable  in  damages  for  not  doing  that  which  is 
against  all  law,  human  and  divine. 

Under  the  rules,  without  sending  the  case  back,  and  without 
depriving  the  plaintiff  of  the  benefit  of  the  verdict  in  her  favor  upon 
the  issues  already  submitted,  the  court  directs  these  further  issues : 

1.  Did  the  defendant's  intestate  refuse  to  perform  his  contract  of 
marriage  with  the  plaintiff,  because  of  his  being  so  diseased  as  to 
be  unfit  for  the  married  state  ? 
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2.  Was  he  diseased  at  the  time  of  making  his  agreement  with 
the  plaintiff ;  and  it  so^  had  he  reason  then  to  believe  that  his 
disease  was  permanent,  or  likely  to  be  of  long  duration  ? 

This  course  we  pursue  by  virtue  of  the  example  set  in  Barnes  v. 
£ro«0;»,  69  N.  0.439. 

Per  Curiam.  Judgment  aceardingljf. 


Nor  bt  thb  Bspobsbb.— Binll  ▼.  TTrlptM,  mipra,  Mens  however  to  be  upgror^  In 
Boost  r.IHrUi,  L.  B.,4  C.  P.  8,  where  Moktaoo  Smith,  J.,  aajs  of  it :  **  In  theoaie  of  acou- 
tmettonuuTy,  the  man  though  he  may  be  hi  a  had  state  of  health,  may  nerertheleei 
perform  his  contract  to  marry  the  woman « and  so  give  her  the  benefit  of  social  poslUon, 
so  fitf  as  in  his  power,  though  he  mio^  be  unable  to  fulfill  all  the  obligations  of  the  maniage 
state ;  and  it  rests  with  the  woman  to  say  whether  she  wlU  enforoe  or  renoonoettie  eon- 


it 
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(96  N.  a  116.) 

Otniiempt — diecb&dUnee  qf  injunction  to  dieeonUnue  trade. 

Tbe  dafandant  sold  to  the  plaintiff  his  druggist's  basinem  and  agreed  not  to 
carry  on  that  business  at  that  town.  Sut)8equently  he  bought  a  new  stock 
and  opened  the  like  business  at  the  same  stand.  He  wae  enjoined  bj  the 
court  from  so  earrjing  on  that  business.  Within  a  week  thereafter  he  sold 
his  new  stock  to  two  fanners,  residing  several  miles  distant,  ignorant  of  the 
business  and  paying  no  personal  attention  to  it,  and  commenced  acting  ss 
their  hired  manager  and  agent  in  that  business  at  the  same  stand.  HM, 
that  he  was  guilty  of  contempt  in  disobeying  the  ii\J  unction,  and  could 
not  purge  himself  bj  dlgavowal. 

PROCEEDINGS  for  contempt.      The  head-note  states  the  facts. 

Baiile  &  Mordeeai,  for  plaintiff. 

JohnL.  Bridget,  Jr.y  for  defendant. 

Smith,  0.  J.,  after  stating  the  facts.  It  is  quite  manifest  the 
injunction  contemplated  (and  such  is  a  fair  interpretation  of  the 
words  in  which  its  intent  is  expressed)  the  defendant's  personal  dis* 
•connection  with  the  drug  business  in  the  town,  and  the  securing  to 
the  plaintiff  the  full  measure  of  the  expected  fruits  of  his  father's 
contract.     Tinder  the  subsequent  arrangement  by  which  other  pro- 
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prietors  are  nominally  snbstitated  tor  himself,  and  he  remains  in 
possession  of  the  assigned  stock  and  continues  to  deal  with  it  in  all 
respects  nnder  the  supervision  of  no  superior,  as  before  for  all  practi- 
cal objecfs  contemplated  in  the  order,  and  with  the  same  injurious 
consequences  to  the  plaintiff,  the  defendant  is  '^  engaged  in  and 
carries  on  the  business  of  selling  drugs  and  medicines  and  preparing 
prescriptions,"  in  direct  disregard  of  the  commands  of  the  writ. 
He  still  pursues  his  calling,  from  which  he  is  required  to  desist,  do- 
ing the  very  acts  inhibited,  and  not  the  less  so  because  in  the  form 
of  an  assumed  agency  for  other  absent  owners.  Full  obedience  to 
the  mandate  required  his  personal  separation  from  the  drug  busi- 
ness, and  that  he  should  neither  be  instrumental  in  inducing  others 
to  embark  in  it,  nor  carry  it  on  himself  within  the  prescribed  limits. 
A  less  comprehensiye  meaning  given  to  the  terms  of  the  order,  and 
the  exemption  of  the  facts  of  the  present  case  from  the  scope  of  its 
operation,  would  be  to  permit  its  essential  and  manifest  purpose  to 
be  defeated,  and  render  illusory  the  relief  it  professes  to  afford. 
After  the  first  sale  made  with  the  understanding  that  the  defend- 
ant would  retire,  and  by  refraining  from  competition  leave  to  his 
successor  the  good  will  and  patronage  he  had  secured,  upon  the  as- 
sumed existence  of  which  understanding  the  restraint  is  imposed, 
and  but  a  few  days  after  his  non-successful  effort  to  have  the  in- 
junction annulled,  he  transfers  the  very  stock  he  was  prohibited  from 
using  and  disposing  of  in  the  ocicupation  of  a  druggist,  to  two  persons 
without  knowledge  or  experience,  and  who  exercised  no  controlling 
supervision  in  the  management,  and  himself  with  no  perceptible 
change  except  in  the  name  of  the  proprietors  continues  precisely  as 
he  had  done,  to  deal  in  the  articles  and  to  fill  prescriptions  for  those 
who  might  apply.  Surely  such  acts  might  be  deemed,  notwith- 
standing a  valid  assignment,  evasive  of  the  personal  obligation  im- 
posed, and  a  violation  of  the  restraining  order. 

We  do  not  in  thus  holding  say,  nor  do  we  suppose  that  the  de- 
fendant could  not  have  entered  the  drug  store  of  another  and  acted 
in  the  subordinate  character  of  clerk  to  the  proprietor,  without  oveJ*- 
stepping  the  restraints  of  the  order ;  but  his  action  and  direct  agency 
in  this  tomsaction,  with  the  obvious  design  that  the  business  he  was 
then  engaged  in  should  be  still  carried  on  by  himself,  though  nom- 
inally for  others,  renders  him  amenable  to  the  charge  of  disobeying- 
the  mandate  of  the  court,  and  not  the  less  so  on  account  of  the  as-- 
sumed  agency. 

Vol.  XU   -  67 
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The  brief  filed  by  defendant's  counsel  points  us  to  two  alleged 
errors  in  the  action  of  the  court. 

[Omitting  the  first.] 

2.  The  disavowal  of  the  imputed  intent  puiges  the  oontempt  and 
exonerates  the  defendant : 

This  objection  rests  upon  a  misapplication  of  the  rule  laid  down 
and  acted  on  in  the  matter  of  Moore  and  Others,  63  N.  0.^  397. 
That  rule  is  confined  to  the  ^'  class  of  cases  "  in  the  language  of  the 
chief  justice  who  delivers  the  opinion,  ^^  where  the  intention  to  injure 
constitutes  the  gravamen  "  of  the  offense.  The  violation  of  a  judi- 
cial mandate  stands  upon  difiiBrent  ground,  and  the  only  inquiry  is 
whether  its  requirements  have  been  willfully  disregarded.  If  the 
act  is  intentional,  and  violates  the  order,  the  penalty  is  incurred 
whether  an  indignity  to  the  court,  or  contempt  of  its  authority,  was 
or  was  not  the  motive  for  doing  it.  A  party  is  not  at  liberty  by  a 
strained  and  narrow  construction  of  the  words,  and  a  disr^;ard  of 
the  obvious  and  essential  requirements  of  the  order,  to  evade  the 
responsibility  which  attaches  to  his  conduct.  In  an  honest  desire  « 
to  know  the  meaning  and  to  conform  to  its  directions,  a  mistaken 
interpretation  of  doubtful  language  would  be  a  defense  to  the  charge, 
but  when  its  language  is  plain  and  the  attempt  is  made  to  escape 
the  force  and  defeat  the  manifest  purposes  of  the  order,  by  indirec- 
tion, the  penalty  must  be  enforced,  or  the  court  would  be  unable 
to  perform  many  of  its  most  important  functiono.  Bat.  Bev.,  ch* 
24,  §  1,  §  4;  High  on  Injunction,  §  852  ;  Pain  y.  Pain,  80  N.  0. 
322. 

There  is  no  error,  and  this  will  be  certified* 

No  error.  AffltrmmL 


BOBSRTS  v.  LlSBKBSK 

<8BN.  0.486.)    * 

w 

JhtUemerU — aetian  againat  ktuband  and  wife  for  wiflfe  wwng — wfffe  duOL 

An  ftetion  against  husband  and  wife  for  a  wrong  by  the  wife  abatae  hf  tb* 

wife'0  death. 

ACTION  of  slander.     The  head-note  shows  the  poini.     The  de* 
fendant  had  judgment  below. 
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Roberts  v.  LlMobee. 
c7.  H.  Merrimon,  for  plaintiffs. 

C.  A.  Moore  and  H,  B.  CariWy  for  defendant. 

Ashe,  J.  It  has  been  the  policy  of  oar  law-makers  since  1868, 
and  even  before  that  date  to  some  extent,  to  emancipate  the  wife 
from  many  of  the  disabilities  of  coverture,  resulting  from  the  com- 
mon*law  doctrine  of  the  merger  of  the  legal  existence  of  the  wife 
in  that  of  her  husband. 

This  legislation  commenced  with  the  act  of  1848,  which  restricted 
the  common-law  initial  rights  of  the  husband  as  tenant  by  the 
curtesy,  in  the  lands  of  his  wife  acquired  by  her  since  the  first 
Monday  of  March,  1849  ;  then  the  act  of  1871-72,  styled  the  "  mar- 
riage act"  (Bat.  Rev.,  ch.  69)  which  invested  the  wife  with  many 
of  the  rights  of  a  feme  sole  over  her  separate  property,  so  that  she 
may  devise  and  bequeath  her  separate  property  ;  and  all  the  prop- 
erty she  acquires  before  or  after  marriage  is  her  separate  estate  by 
virtue  of  section  6,  article  10  of  the  Constitution.  She  may  make 
certain  contracts  with  her  husband  which  are  binding  upon  her. 
She  may  sue  alone  when  the  action  concerns  her  separate  property, 
and  under  some  circumstances  may  even  sue  her  husband  without 
the  intervention  of  a  next  friend.  But  while  the  wife  has  been  thus 
legislated  into  a  state  of  independence  of  her  husband,  as  regards 
her  separate  estate,  the  legislature  as  a  sort  of  compensation  to  the 
husband  has  relieved  him  from  responsibility  for  the  debts  of  the 
wife  contracted  before  marriage,  and  from  liability  for  her  torts 
committed  while  being  in  a  state  of  separation  from  him. 

By  the  common  law  the  husband  was  held  liable  to  third  persouB 
for  injury  done  by  his  wife,  when  they  afforded  ground  for  a  civil 
action,  though  done  without  his  knowledge  or  instrumentality ;  and 
this,  not  because  there  was  any  delict  on  the  part  of  the  husband, 
but  from  the  necessity  of  the  thing,  arising  from  the  incapacity  of 
the  wife  to  be  sued  without  him.  For  as  her  legal  existence  was 
incorporated  in  that  of  her  husband,  she  could  not  be  sued  alone, 
and  if  the  husband  was  protected  from  responsibility,  the  injured 
party  woald  be  without  redress.  Hence  the  nile  of  the  common 
law,  that  the  husband  and  wife  are  both  liable  and  must  be  joined 
in  an  action  to  recover  damages  in  an  action  for  a  tort  committed 
by  the  wife  alone,  without  the  direction  and  not  in  the  presence  d 
her  husband.     McElfresh  v.  KirkenddO,  36  Iowa ;  Luse  v.  Oais, 
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Hoberts  v.  Lisenbee. 


id.  662 ;  Rowing  t.  Manly,  49  N.  Y.  192-198  ;  8.  o.,  10  Am.  Bep. 
846 ;  McKean  t.  Johnson,  1  McCoid,  578 ;  Flanagan  t.  Tinmi,  U 
Barb.  587. 

This  liability  of  the  husband  to  be  sued  jointly  with  his  wife  for 
her  torts  attached  to  him  at  common  law,  notwithstanding  that 
he  and  his  wife  were  living  at  the  time  of  the  wrong  done  by  her 
in  a  state  of  separation  ;  but  the  liability  oontinned  only  so  long  as 
the  matrimonial  relation  subsisted  between  thenu  McQueen  on 
Hnsb.  and  Wife,  p.  90.  In  5  0.  &  P.  484,  it  was  held  that 
**  whether  the  separation  was  temporary  or  permanent  except  for 
the  adultery  of  the  wife,  it  made  no  difference.  It  did  not  affect 
the  question.'' 

We  think  it  more  than  probable  it  was  this  principle  of  the  com- 
mon law,  holding  the  husband  responsible  for  the  torts  of  the  wife 
committed  in  his  absence  and  without  his  knowledge  or  conniTance, 
that  induced  the  legislature  to  enact  that  provision  of  the  act  of 
1871-'72  (Bat  Rev.,  ch.  69,  §  25)  which  provides  that  ''every  hus- 
band living  with  his  wife  shall  be  jointly  liable  with  her,  for  all 
damages  accruing  for  any  tort  committed  by  her."  It  was  not  in- 
tended, as  we  believe,  to  enlarge  his  responsibility,  but  to  abridge  his 
liability  at  the  common  law,  so  as  to  fasten  responsibility  upon 
him  only  so  long  as  they  should  live  together  in  the  matrimonial  re- 
lation, and  as  soon  as  that  terminated,  whether  by  separation  or  the 
death  of  the  wife,  the  liability  should  no  longer  exist. 
I  The  qualification  of  the  liability  of  the  husband  for  the  torts  of 
his  wife  committed  without  his  presence  or  knowledge,  as  subsist- 
ing only  during  the  estate  of  marriage,  was  recognized  by  the  com- 
mon law.  The  wrong  of  the  wife  was  not  imputed  to  him.  He 
was  only  joined  with  her  **e»  necessidaie,*^  because  she  could  not  be 
sued  alone.  The  wrong  was  hers,  not  his.  He  was  liable  to  the 
action  only  because  of  her  liability,  and  therefore  when  her  liabilitj 
ceased  his  also  ceased. 

In  Capel  v.  Potoell,  17  0.  B.  (N.  S.)  744,  it  is  held  that  the 
''  husband  is  not  joined  as  a  co-defendant  on  the  ground  that  the 
wife's  guilt  is  imputed  to  him,  but  so  long  as  the  marital  relation 
continues  the  wife  is  incapable  of  being  sued  alone,  and  his  liability 
continues  only  as  the  relation  of  marriage  subsists."  The  corollary 
from  this  is,  that  where  as  in  our  case  the  wife  who  committed  the 
injury  dies,  the  liability  of  the  husband  must  cease. 

But  independent  of  the  conclusion  to  which  the  ''reason  of  the 
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thing''  brings  xlb,  we  find  an  authority  in  Rowing  t.  Manljf,  9upra, 
for  the  position  that  when  husband  and  wife  are  jointly  sued  for 
the  wrong  of  the  wif  e,  and  she  dies  during  the  pendenoy  of  the  ao> 
tion,  it  will  not  surrive  against  the  husband. 

We  are  of  the  opinion  the  action  abated  by  the  death  of  the  wifeii 
No  error.  AfirmmL 


Wablick  y.  Whixb. 

CB6N.  0. 18».) 

Marriage —  deedfirom  hu$band  to  w^ 

A  deed  dixeetlj  tram  husband  to  wife  will  not  be  upheld  when  die  Is  wm 

adnltercMw  or  the  pioyialon  is  extmTmgant. 

ACTION  to  recover  land  and  set  aside  a  deed  from  a  husband  to 
his  wif e,  on  the  grounds  of  the  wife's  adultery  and  the  eztrava- 
gance  of  the  proyision,  the  deed  being  of  all  the  husband's  estate. 
The  defendant  had  judgment  below. 

M.   L.   McCorhUy   Hoke  &  Hoke  and  BaUU  d  Mortbeat,  for 

plaintiffs. 

D.  Sehenek  and  (7.  N.  FWk,  for  defendants. 

BuFFiK,  J.  The  opinion  of  this  court  is  against  the  dafandanti 
upon  both  of  the  propositions  stated  in  the  case. 

By  the  rule  of  the  common  law,  which  regards  man  and  wife  as 
one,  every  deed  of  gift  made  directly  from  husband  to  wife  is  void. 
But  a  court  of  equity,  having  a  greater  regard  to  the  intention  and 
convenience  of  the  parties,  and  treating  the  deed  merely  as  a  de- 
fective conveyance,  will  uphold  it  in  favor  of  the  wife,  if  a  dear 
and  present  purpose  on  the  part  of  the  husband  to  make  the  gift 
can  be  seen,  and  the  gift  itself  appear  to  be  no  more  than  a  reason* 
able  provision  for  the  wife. 

But  in  the  early  case  of  Elliott  v.  Elliott^  1  Dev.  &  Bat.  Eq.  67, 
this  court  intimated  that  under  no  circumstances  would  it  inter- 
pose to  remedy  a  defective  conveyance  in  behalf  of  a  wife,  whose 
own  conduct  had  not  been  meritorious;  though  as  there  was  in  the 
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case  another  clear  ground,  besides  the  wife's  delinquency,  on  which 
to  rest  the  decision,  the  court  did  not  press  that  matter  further. 
The  opinion  thus  advanced  in  that  case  has  since  been  referred  to 
by  another  eminent  judge,  and  in  terms  of  such  evident  approba- 
tion, as  to  give  to  it  much  of  the  weight  and  authority  of  a  positive 
adjudication.  PascJuill  v.  Hatty  5  Jones  Eq.  108.  And  if  there 
be  any  virtue  in  analogy,  it  is  most  strongly  supported  by  the  cur- 
rent of  decisions  of  the  English  chancelloi's  with  reference  to  a 
kindred  matter. 

In  Carr  v.  Esterbrooke,  4  Yes.  145,  a  wife,  who  was  separated 
from  her  husband  upon  the  ground  of  adultery,  petitioned  the  chan* 
cellor  to  have  a  sum  of  money  bel9nging  to  her  settled  to  her  sepa- 
rate use,  but  the  order  was  refused  upon  the  ground  of  delinquency. 
A  like  refusal  and  for  a  like  reason  was  made  by  the  same  chancel- 
lor in  BaU  v.  Montgornerf/y  2  Yes.  189,  and  again  by  Lord  Habd- 
wiCKE  in  Waikym  v.  WaikynSy  2  Atk.  96.  All  these  cases  are 
brought  forward  in  Boper  on  Husband  and  Wife,  275,  and  the  de- 
duction made  from  them  by  the  author  is,  that  if  a  wife  be  an 
adulteress  living  apart  from  her  husband,  no  court  will  interfere  to 
have  a  settlement  made  for  her  even  out  of  her  own  choses,  ''  be- 
cause she  is  unworthy  of  the  court's  notice  or  interference." 

Such  being  the  tendency  of  the  decisions,  both  here  and  else- 
whore,  this  court  could  not  feel  at  liberty  to  interpose  and  give 
effect  to  an  instrument  which  the  law  pronounces  inoperative,  in 
behalf  of  a  wife  possessing  so  little  claim  to  consideration  as  the 
present  feme  defendant,  but  will  rather  leave  the  law  to  determine 
the  rights  of  the  parties.  Indeed,  would  it  not  be  manifestly  in- 
oonsistent  to  do  so,  and  make  provision  for  her  out  of  her  hus- 
band's estate,  when  we  are  obliged  to  take  notice  of  the  fact  that  if 
he  were  now  living  and  seeking  a  divorce  the  court  would  be  bound 
to  grant  it  under  the  existing  circumstances,  and  thereby  dissolve 
every  bond  between  the  parties  and  shut  her  out  from  all  participa- 
tion in  his  estate  ?  Circumstanced  as  she  is,  she  is  forced  to  seek 
the  aid  of  a  court  of  equity  to  give  effect  to  her  husband's  inten 
tions  in  her  favor;  and  the  court,  finding  her  unworthy  of  its  in 
terference,  simply  declines  to  act,  upon  the  principle  now  conceded 
that  he  who  seeks  equity  must  do  so  with  clean  hands. 

In  considering  the  point  as  to  the  extravagance  of  the  provision 
attempted  to  be  made,  it  must  be  borne  in  mind  that  by  means  of 
the  deed  and  the  bill  of  sale,  executed  together  and  both  to  take 
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effect  upon  delivery,  it  was  intended  to  paas  the  whole  estate  of  the 
husband,  real  and  personal,  immediately  to  the  wife.  The  question 
therefore  is  exactly  the  same  as  if  he  were  living  and  the  attempt  to 
set  up  the  deed  was  directed  against  him,  and  not  his  heir.  The 
leading  case  on  the  subject  is  Beard  v.  Beard,  3  Atk.  72,  in  which 
Lord  Hardwicke  emphatically  pronounced  it  to  be  against  the 
policy  of  .the  law  of  England,  that  any  husband  should  exhaust  his 
estate  and  impoverish  himself  in  an  effort  to  make  a  provision  for' 
his  wife,  and  that  the  court  would  not  uphold  a  conveyance  from 
him  to  her  if  such  should  be  its  effect.  Still  more  to  the  point  is: 
2  Story's  Eq.  Jur.,  §  1374,  where  it  is  said  that  if  a  husband 
should  by  deed  grant  all  his  estate  or  property  to  his  wife  the  deed 
would  be  held  inoperative  in  equity,  as  it  would  be  in  law,  for  it 
oould  in  no  just  sense  be  deemed  a  reasonable  provision  for  her, 
which  is  all  that  the  courts  of  equity  hold  the  wife  entitled  to,  and 
in  giving  her  the  whole  he  would  surrender  all  his  interests. 

On  both  occasions  heretofore  mentioned,  when  the  question  as  to 
the  effect  to  be  given  to  the  husband's  conveyaiice  has  been  before 
this  court,  especial  pains  seem  to  have  been  taken  to  declare  the 
policy  of  the  court  to  be,  that  no  support  will  be  given  to  an  ex- 
travagant provision,  exhaustive  of  the  husband's  estate. 

Our  opinion  therefore  is  that  the  deed  relied  upon  by  the  feme 
defendant,  Naomi,  is  ineffectual  to  pass  the  title  of  the  land 
sued  for  to  her,  and  that  the  judgment  of  the  court  below  should 
have  so  declared.  Accordingly  that  judgment  is  reversed,  and 
judgment  wiU  be  entered  here  for  the  plaintiff  according  to  the 
prayer  of  her  complaint. 

Brror.  JSstWTMdL 


SurroK  V.  Sohoitwali). 

(88  K.  a  196.) 

8aU'-~judiaiai'-re9er9al  ofJudgmetU, 

Tbm  title  of  aa  Innoeent  purchaser  of  land  under  a  judicial  deeree  la  noiaffeetad 
bj  the  aubaeqnent  reveraal  of  the  decree  for  irregularity. 

ACTION  to  set  aside  a  decree.     The  head-note  and  opinion  state 
the  point. 
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direct  prooeeding  in  the  same  court)  at  the  cost  of  an  innocent  pur- 
ohaser. 

If  injured,  the  plaintiff  must  look  for  redress,  either  to  him  who 
falsely  assumed  to  be  her  guardian,  or  the  officer  who  incautiously 
passed  her  estate  into  his  hands.  Though,  if  it  be  true  that  an  ap- 
pointment of  a  guardian  for  her  was  really  made,  and  that  the 
omission  of  the  clerk  to  record  the  same  is  the  source  of  trouble 
between  the  parties,  it  would  be  better,  perhaps,  to  have  the  record 
of  the  County  Court  so  amended  as  to  show  the  truth — which 
amendment  can  be  made  under  the  sanction  of  the  Superior  Court. 
Siafiiff  Y.  MasHngitty  63  N.  C.  558. 

The  plaintiff's  action  must  be  dismissed  with  costs  to  aU  the  de- 
fendants except  the  defendant  Schonwald. 

Judgment  aeeordingly. 

Bnor.  i 


OoLB  ▼.  OoynrGTOM. 

(M  K.  O.  80S.) 
Wm^hequeit  ofdM. 

A  beqnMt  of  a  debt  dae  firom  the  legatee  to  the  testator  Is  saljeet  to  tho  delils 
of  the  testator,  and  the  legatee  shares  in  the  reeidoarj  fond. 

ACTION  for  construction  of  a  will  by  which  the  testator  be* 
queathed  to  certain  persons  ''  the  amount  of  the  debts  they 
•eyerally  owe  me." 

Frank  McNeilly  for  plaintiffs. 

John  D.  ShaWy  for  defendants. 

&UFFIN,  J.  The  action  is  brought  for  the  purpose  of  obtaining 
the  advice  of  the  court  in  construing  the  will  of  Stephen  W.  Cov- 
ington. In  the  complaint  several  difficulties  are  suggested,  as  to 
all  of  which  the  parties  received  the  advice  of  the  court  below,  and 
a  judgment  was  rendered  in  accordance  therewith,  from  which  a 
portion  of  the  plaintiffs,  to  wit,  J.  M.  Covington,  C.  M.  Covington, 
W.   W.   Covington,   C.   C.  Covington,  and  the  defendant  H.  W. 
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OoYington,  appealed,  presenting  for  the  consideration  of  this  coart 
bat  two  points  as  to  which  advice  is  asked. 

1.  Whether  in  the  distribution  of  the  estate  under  the  residuary 
clause  and  ascertaining  the  share  of  each  of  the  nephews  and  nieces 
therein,  the  lands  devised  to  some  are  to  be  considered,  and  if  so, 
how  the  same  are  to  be  valued. 

2.  Whether  in  such  distribution  the  debts  forgiven  to  some  are 
to  be  considered,  and  if  so,  how  their  values  are  to  be  ascertained. 

[Omitting  the  first  point.] 

As  to  the  other  point:  We  feel  ourselves  constrained  by  the  au* 
thorities  to  adopt  a  view  differing  from  that  which  his  honor  seems 
to  have  taken  of  it  '^  If  a  testator  expressly  bequeaths  the  debt 
to  his  debtor,  this  being  nothing  more  than  are  lease  by  will,  ope- 
rates only  as  a  legacy,  and  the  debt  is  assets,  and  subject  to  the  pay- 
ment  of  the  testator's  debts."  Williams  on  Ex'rs  1174.  Again 
at  page  1235,  the  same  author  says,  if  a  testator  by  will  forgive  a 
debt  due  to  him  it  is  to  be  regarded  in  tbe  light  of  a  legacy,  and 
like  an  other  legacies,  not  to  be  sanctioned  by  the  executor  in  casa 
the  estate  be  insufScient  for  the  payment  of  debts. 

In  Rider  v.  Wager y  2  P.  Wms.,  in  speaking  of  a  bequest  of  a 
debt  to  a  debtor,  the  lord  chancellor  said  it  was  no  more  than  a  re- 
lease by  will,  which  though  not  in  strictness  a  release,  being  by 
will,  could  only  operate  as  a  legacy  and  must  be  assets  and  liable  to 
pay  the  testator's  debts.  In  Anthony  v.  Smith,  Busb.  Eq.  188, 
where  a  testator  bequeathed  to  his  debtor  the  bond  which  consti- 
tuted the  debt,  and  after  making  the  will  caused  it  for  certain  rea- 
flons  to  be  renewed,  this  court  held  that  such  a  renewal  was  no 
ademption  of  the  legacy.  But  in  Cheshire  v.  Cheshire,  2  Dev.  & 
Bat,  254,  the  very  point  for  consideration  was  whether  such  a  be- 
quest of  a  debt  to  the  debtor  should  be  regarded  as  an  extinguish- 
ment of  the  debt,  or  as  a  legacy  requiring  the  assent  of  the  executor 
and  the  court  say  that  after  an  examination  of  all  the  conflicting 
dicta  on  the  point  they  adopt  the  conclusion  that  it  is  a  legacy,  as 
being  most  in  accordance  with  principle  and  best  sustained  by  au- 
thority. 

Such  being  the  nature  of  a  bequest  of  this  character  it  needs  no 
straining  of  the  testator's  words  to  admit  those  persons  to  whom 
their  debts  were  forgiven,  to  participate  in  the  distribution  pro- 
vided for  in  the  general  residuary  clause  of  the  will,  and  to  allow 
them  the  benefit  of  those  debts  in  ascertaining  the  amounts  thev 
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fleverally  are  to  take  hereunder  unless  there  be  something  beyond 
the  mere  use  of  the  term  '^legacy/'  which  indicates  a  purpose  of 
the  testator  to  exclude  them. 

In  the  case  of  Shott  Y.  Sholl,  5  Barb.  313,  cited  in  2  Bedfield  on 
Wills,  133,  to  which  reference  was  made  by  counsel,  the  Supreme 
Court  of  New  York  held,  that  a  specific  bequest  of  one's  indebted- 
ness to  the  testator  was  not  such  a  legacy  as  to  entitle  the  debtor 
to  share  with  other  legatees  in  a  contingent  residuary  fund.  But 
there,  the  testator  after  having  bequeathed  to  his  brother  a  debt 
due  from  him,  gave  money  legacies  to  divers  other  persons,  and 
directed  'Hhat  the  said  legacies,  except  that  portion  given  to  his 
brother,  should  be  a  lien  upon  his  real  estate,  which  real  estate 
should  be  sold  and  from  the  proceeds  thereof  the  said  legacies  paid; 
and  it  was  held  that  the  testator,  by  excepting  the  bequest  to  the 
brother  from  the  operation  of  the  clause  making  the  legacies  a  lien 
upon  his  real  estate,  indicated  a  clear  intention  of  excluding  him 
from  the  participation  in  the  proceeds  of  that  estate. 

In  our  case  however  we  can  discover  no  such  purpose  on  the  part 
of  the  testator  to  exclude  that  class  of  legatees.  On  the  contrary, 
it  occurs  to  us  that  full  effect  cannot  be  given  to  his  main,  primary 
intention,  as  expressed  in  the  tenth  clause  of  his  will,  except  by 
admitting  them  as  participants  thereunder.  What  is  that  inten- 
tion? Most  obviously  that  after  the  payment  of  his  debts  and  specific 
legacies,  the  residue  of  the  fund  arising  from  the  sale  of  his  prop- 
erty shall  be  divided  amongst  all  his  nephews  and  nieces  previously 
mentioned —  ^^  the  balance  to  be  divided  amongst  my  nephews  and 
nieces  herein  mentioned  "  are  the  comprehensive  words  used,  and 
**  the  legacies  severally  given  to  them,''  are  referred  to,  not  to  indi- 
cate who  shall  take  but  the  proportions  of  their  respective  shares. 

The  limited  construction  insisted  on  would  wholly  defeat  the 
operation  of  the  testator's  words  by  excluding  the  three  nephews 
mentioned  in  the  eighth  clause;  whereas  the  more  liberal  one,  and 
which  seems  to  us  to  be  the  true  one,  leaves  every  word  written  to 
operate  according  to  its  natural  import. 

We  are  therefore  of  opinion  that  it  was  error  to  exclude  those 
parties  whose  legacies  consisted  of  their  own  debts,  from  all  par- 
ticipation in  the  residuary  fund,  and  to  that  extent  the  judgment 
of  the  court  below  should  be  modified. 

There  must  be  a  reference  to  ascertain  the  values  of  those  debts 
and  supposing  that  the  convenience  of  the  parties  will  be  subserved 
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Okerehj,  we  direct  that  the  canse  shall  be  remanded  to  the  oonii 
below,  to  the  end  that  the  reference  may  be  there  had. 
Enron  Judgment  acpordinglg. 


Shaw  y.  Bubhbt. 

CB6  N.  a  an.) 

Bamkrupteif  —  natg  promUe  -^to  egmii. 

A  pramlae  to  ao  mgenX  of  tlie  creditor  to  paj  a  debt  diiehaiged  in  iHUikivpligr 

remoTOB  the  bar.* 
Where  a  debtor  dieeharged  in  bankmptej  eajs  of  a  discharged  debt  that  it  la 

honest  and  he  always  intended  to  paj  it,  kdd,  a  qaestion  fbr  tlis  Ju/  whether 

it  is  reTiTed.t 

ACTION  on  bond.    The  opinion  states  the  facts.    The  defend* 
ant  had  judgment  below. 

JB.  0.  Burton  and  E.  T.  Clark,  for  plaintiff. 
Thomas  N.  Hill,  for  defendant. 

SMITH9  0.  J.  The  plaintiff  sues  to  recoTer  the  sam  of  $195,  with 
interest  from  Febraarj5y  1872,  due  on  the  defendant's  bond,  and  in 
reply  to  the  answer  setting  up  a  discharge  in  bankraptcy  as  a  bar 
to  the  action,  alleges  a  new  and  subsequent  promise  to  pay  the 
debt.  Upon  this  only  issue  submitted  to  the  jury,  the  phdntifl 
testified  that  about  the  middle  of  May,  1881,  the  defendant  came 
to  his  store  and  said  that ''  the  plaintiff's  debt  was  an  honest  debt — 
it  had  more  than  any  other  relieved  him ;"  and  holding  up  a  deed 
he  added,  **  that  he  got  the  money  to  make  the  last  payment  on  the 
land  mentioned  in  the  deed  ;  he  intended  to  pay  the  -debt,  and 
always  intended  to  pay  it" 

A  clerk  in  the  employment  of  the  plaintiff  testified  that  in  June, 
1881,  he  was  sent  by  the  plaintiff  to  the  defendant  with  a  note  to  be 
signed  by  the  latter  in  settlement  of  the  debt.  The  defendant 
refused  to  execute  the  note  on  the  ground  of  a  false  recital,  that  it 

*  See  note,  96  Am.  Bep.  417. 

f  B&b Nortonr.  Shepard  am Ooan.  141^40  AuL  Bep.  W. 
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was  for  the  last  payment  of  the  purchase-money  dae  for  the  land, 
and  said,  '' it  is  an  honest  debt  and  I  will  pay  it  certain.'' 

The  declaration  of  the  defendant  was  admitted,  not  in  proof  of 
the  promise  itself,  but  as  corroborative  of  the  plaintiff's  testimony* 

The  court  being  of  opinion,  and  so  intimating,  that  upon  the 
evidence  the  plaintiff  was  not  entitled  to  a  verdict,  he  submitted  to 
a  nonsuit  and  appealed.  There  are  therefore  but  two  exceptions  to 
the  rulings  brought  up  for  review. 

1.  The  qualified  effect  allowed  to  the  evidence  of  the  defendant's 
declaration  to  the  plaintiff's  clerk.  This  ruling,  we  presume,  is 
predicated  upon  the  interpretation  put  on  the  language  used  by  the 
court  in  Parker  v.  Shufordy  76  N".  0.  219,  and  Faison  v.  Bowden, 
id.  425,  that  the  promise  to  pay  or  acknowledgment  of  a  subsisting 
debt  from  which  it  may  be  inferred,  in  order  to  remove  the  bar  of 
the  statute  of  limitations,  must  be  to  the  creditor  himself,  and  is 
insufficient  when  made  to  a  third  person.  This  is  a  misapprehen- 
don  of  the  meaning  of  the  court  as  is  explained  in  the  subsequent 
case  of  Kirby  v.  Mills,  78  N.  0.  124,  in  which  it  is  said  that  a 
promise  to  the  attorney  of  the  creditor  acting  on  behalf  of  his 
principal,  is  in  legal  effect  a  promise  to  the  creditor,  as  if  made  to 
him  personally,  and  that  the  other  cases  had  reference  to  a  stranger 
having  no  such  relation  to  the  creditor.  As  the  witness  was  sent  for 
the  special  purpose  of  adjusting  the  claim  and  was  in  the  direct 
exercise  of  his  agency  in  the  transaction,  the  defendant  was  in  law 
dealing  with  the  plaintiff,  and  a  promise  if  made  would  inure  to  his 
benefit.  The  evidence  was  therefore  original  and  substantive  and 
should  have  been  received,  as  such,  to  support  the  alleged  promise. 

2.  But  the  testimony  was  heard,  and  supposing  it  to  be  competent, 
the  inquiry  arises,  were  these  declarations  sufficient  to  go  to  the 
jury  upon  the  issue  of  a  re-assumption  of  the  debt  ? 

The  authorities  are  clear  that  to  remove  the  bar  of  a  discharge  in 
bankruptcy  and  revive  the  debt,  the  proof  should  show  a  distinct 
and  unequivocal  promise  to  pay,  notwithstanding  the  discharge  and 
this  is  the  rule  announced  by  this  court  in  Fraley  v.  Ketty,  67  N. 
G.  78,  and  approved  in  Riggs  v.  XobertSy66  id.  151 ;  s.  o.,  39  Am. 
Rep.  692.  In  Slewart  v.  Reckhsa,  4  Zabr.  (N".  J.)  427,  th6  words 
relied  on  were,  that  he  (the  defendant)  had  always  told  Stewart 
(the  plaintiff)  he  intended  to  pay  him,  and  the  court  say  ''the  ex- 
pression of  an  intention  to  do  a  thing  is  not  a  promise  to  do  it  An 
intention  is  but  the  purpose  a  man  forms  in  his  own  mind ;  aj^romtM 
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is  an  ezpiess  undertaking  or  agreement  to  cany  the  paipose  into 
effect'' 

But  a  case  in  its  essential  features  the  same  as  that  now  before 
the  court  was  decided  in  1851  by  the  Supreme  Oourt  of  Massachu- 
setts. A  witness  swore,  that  at  the  plaintiff's  instance  he  called  on 
the  defeudant,  with  the  accounts  between  the  parties,  and  told  him 
the  plaintiff  wanted  him  to  do  something  about  the  note,  and  she 
would  be  glad  to  have  a  new  note.  To  this  the  defendant  replied, 
'^e  was  not  willing  to  put  the  principal  and  interest  in  a  new  note, 
but  always  said,  and  still  say,  that  she  should  have  her  pay,^*  The 
court  left  the  declarations  to  the  jury  as  capable  of  meaning  or  ex- 
pressing a  promise,  to  determine  whether  the  defendant  intended 
by  these  words  to  promise  to  pay  the  debt.  In  the  Supreme  Court, 
Shaw,  0.  J.,  declared  the  instruction  correct  and  remarked  : 
''  The  evidence  tended  to  prove  two  forms  of  expression  used  by  the 
defendant ;  one  declining  to  give  a  written  promise,  the  other 
amounting  to  a  verbal  promise.  The  words,  as  he  must  have  used 
them  in  the  present  tense  in  answer  to  a  claim  of  payment  to  be 
made  by  him  — ^  I  have  always  said,  and  still  say  that  she  shall  have 
her  pay' — are  caju^ble  of  being  construed  a  promise,  but  might  be 
counteracted  by  the  other  expression.  It  was  for  the  jury  to  decide 
upon  the  credit  of  the  witness  and  the  accuracy  of  his  recollection, 
and  thus  decide  what  was  said."    PrcUi  v.  Sussett,  7  Pick.  462. 

It  is  the  undoubted  duty  of  the  judge  to  construe  and  determine 
the  legal  import  of  a  contract,  whether  written  or  parol,  and  equally 
in  each  case  where  its  terms  are  explicit  and  well  understood,  but 
where  they  are  indefinite  or  rest  upon  proofis  apparently  conflicting, 
it  becomes  the  province  of  the  jury  to  ascertain  the  intent  of  the 
parties  and  the  contract  entered  into  from  the  evidence,  guided  by 
suitable  directions  to  aid  them  in  their  finding.  Isley  v.  Stewards 
4  Dev.  &  Bat.  160 ;  Massey  v.  Belisle,  2  Ired.  170 ;  Fesierman  v. 
Parker,  10  id.  474. 

Whether  the  defendant  in  selling  his  interest  in  a  gold  mine  said 
to  the  plaintiff,  ^^  If  you  will  do  the  work  I  will  warrant  you  will 
make  your  money  in  ten  days,"  an  instruction  to  the  jury  to  inquire 
upon  the  whole  conversation  and  subject  matter,  whether  the  words 
were  used  in  commendation  of  the  mine  or  as  importing  an  obliga- 
tion, was  held  to  be  correct.  IStarnes  v.  Erwin,  10  Ired.  226. 
And  so  it  was  submitted  to  the  jury  to  determine  from  the  attend- 
ing circumstances  whether  the  word  *^  warrant "  was  used  as  an 
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affirmation  merely,  or  as  an  assumed  liability,  and  this  ruling  was 
sustained  in  ^^n^o^T.  King^  3  Jones,  419,  Nash,  0.  J,,  remarking 
that  whether  there  was  ^'a  warranty  or  not,  was  a  question  of  &ct 
for  the  jury  :  they  were  to  say  whether  the  parties  intended  a 
warranty/' 

Similar  elements  of  uncertainty  and  repugnant  expressions  appear 
in  the  testimony  of  the  witnesses  in  this  case,  not  sufficient,  in  our 
opinion,  to  withdraw  the  eyidence  from  the  jury  and  conclusiyely 
determine  its  inadequacy  to  warrant  a  verdict,  but  such  as  required 
them,  under  proper  instructions,  to  pass  upon  and  decide.  We  are 
unable  to  distinguish  the  case,  in  this  feature,  from  that  of  Pratt 
Y.  Russell,  supra,  and  therefore  declare  there  is  error.  The  non^ 
suit  must  be  set  aside  and  the  case  submitted  to  another  jury. 

Let  this  be  certified. 

Error.  Vsnir0  d$  mom* 


Campbell  y.  Bbowv. 

CB6  N.  0. 919.) 

LimitoHan — tkUtOe  of-~prcnUH  bif  Joint  Misr. 

A  piomiae  bj  one  joint  debtor  before  maturitj  of  the  debt  will  not 
the  attaching  of  the  statate  of  limitation  as  to  another.* 

ACTION  on  a  joint  bond.  Defense,  statute  of  limitations.  It 
appeared  that  before  the  statute  attached  one  of  the  defendants 
admitted  the  debt  and  promised  to  pay  it.  The  plaintiff  had  judg- 
ment below. 

O.  A,  Moore  and  H.  B.  Carter ,  for 

/.  H.  MerrimoHf  for  defendants. 

BuFFiN,  J.  [Omitting  a  minor  question.]  Nor  can  we  oonoor 
in  the  instructions,  as  given,  with  reference  to  the  effect  which  the 
admissions  and  promises  of  one  defendant  should  have  upon  the 

rights  and  obligations  of  the  other.     In  England,  as  weU  as  in 

- —  - '  - 
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moet  of  the  States  of  the  Union^  it  is  the  generally  admitted  doo- 
trine,  that  a  payment  made  by  one  obligor  in  a  bond  before  the 
expiration  of  the  time  necessary  to  raise  a  presumption  of  payment 
and  within  the  prescribed  period  before  the  bringing  of  the  action, 
will  take  the  case  out  of  the  rule  of  presumptions  as  to  all  his  co- 
obligors.  Various  reasons  have  been  assigned  for  thus  holding. 
In  some  of  the  cases  it  is  said  that  a  payment  is  an  unequivocal 
admission  of  the  debt  as  still  subsisting,  more  reliable  than  any 
mere  promise,  as  being  more  deliberately  made  and  less  subject  to 
misconstruction.  Again,  it  is  said  to  be  an  act,  which  inures  to  the 
benefit  of  all  the  obligors  alike,  and  of  which  each  one  could  avail 
himself,  in  case  he  were  sued  on  the  bond  within  the  time,  and  as 
they  might  take  the  advantage  of  it,  so  all  must  be  bound  by  it. 
The  correctness  of  the  rule  itself  has  been  gravely  doubted  by  some 
of  the  courts  of  the  very  highest  respectability,  and  finally  after 
some  fluctuation  in  its  decisions,  it  has  been  expressly  repudiated 
by  the  Court  of  Appeals  of  the  State  of  New  York  in  Shoemaker  v. 
Benedict,  1  Kern.  176,  and  the  broad  ground  taken,  that  it  is  not 
within  the  power  of  the  joint  obligor,  even  by  an  actual  payment 
on  the  bond,  to  bind  the  others  —  and  such  is  said  in  3  Pars,  on 
Cent.  80,  to  be  the  tendency  of  the  modem  adjudications  on  the 
point. 

In  this  State  however  the  rule,  which  allows  the  obligations  of 
one  co-obligor  to  be  affected  by  such  a  payment  made  by  another, 
has  been  directly  applied  in  McKeeihan  v.  Atkineen,  1  Jones,  421; 
Wilfang  v.  Oline,  id.  499;  Lowe  v.  SowM,  3  id.  67,  and  has  been 
clearly  recognized  in  a  number  of  other  decisions.  It  is  now  too 
firmly  established  to  admit  of  a  thought  of  its  being  disturbed .  by 
us.  But  farther  than  this  our  courts  have  never  gone ;  and  there 
seems  to  be  no  warrant  of  authority ior  the  position  that  by  a  naked 
acknowledgment  of  the  debt  and  a  promise  to  pay  it,  whenever  made 
and  however  unqualified  they  may  be,  can  one  obligor  bind  his  oo- 
obligor,  and  deprive  him  of  the  benefit  of  that  presumption  which 
the  law  makes  in  his  behalf. 

In  Lane  v.  RichardsoHy  79  N.  0.  159,  we  concede,  there  is  a 
dictum^  which  appears  at  first  sight  to  give  it  some  support,  but 
upon  a  closer  examination  it  becomes  perfectly  manifest  that  the 
learned  judge,  who  delivered  the  opinion  of  the  court,  was  under 
no  necessity  to  distinguish  between  the  effect  of  a  payment  and 
that  of  a  mere  promise,  and  that  in  fact  he  did  not  undertake  to 
Vol.  XLI  — 69 
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do  80.  But  in  speaking  of  the  effect  of  ''  the  admiflfflOBB  of  one 
joint  debtor/'  he  had  in  his  mind  only  the  payment  that  had  been 
actually  made  in  the  case,  and  the  effect  of  which  was  the  yeiy 
matter  to  be  determined.  Whenever  the  question  as  to  the  effect 
of  a  bare  acknowledgment  has  been  presented,  so  as  to  render  a 
decision  upon  it  necessary  and  proper,  the  rule  adopted  by  the  court, 
as  we  understand  it,  has  been  the  rery  opposite  of  that  laid  down  by 
his  honor  in  the  court  below.  Though  somewhat  obscurely  reported, 
the  point  was  presented  in  Bute  t.  Bute,  2  Lred.  87,  and  it  was  there 
held  that  even  if  there  should  be  evidence  of  an  acknowledgment 
sufScient  to  repel  the  presumption  of  payment  as  to  one  of  two  of 
thj9  makers  of  a  bond,  still  if  the  presumption  was  not  repelled  as 
to  the  other,  the  case  would  come  within  the  rule  as  to  both,  and 
both  would  be  protected  by  the  statutory  presumption. 

Whatever  obscurity  there  may  have  been  about  this  case,  it  was 
afterward  entirely  removed  by  the  opinion  delivered  in  Lowe  v. 
Sawell,  supra,  in  which  the  late  Chief  Justice  Peabsok  uses  the 
following  language  :  ^^  In  1841,  while  on  the  Superior  Oourt  bench, 
on  the  supposition  that  there  was  evidence  to  repel  the  presumption 
of  payment  in  regard  to  one  of  the  defendants,  I  instrucfced  the 
jury,  if  the  presumption  was  not  repelled  also  in  regard  to  the  other 
defendant,  they  should  find  the  issue  on  the  plea  of  payment  in 
favor  of  both,  for  if  the  presumption  held  as  to  one,  payment  by 
him  discharged  the  debt.  This  ruling  was  approved  by  the  Supreme 
Oourt,  and  the  distinction  was  taken  between  matter  which  ex- 
tinguished the  debt,  and  that  which  only  was  a  bar  to  the  remedy. 
Buie  V.  Buie,  2  lred.  87." 

The  rule,  as  thus  expounded,  was  reiterated  and  enforced  in 
Peardll  v.  Howsion,  3  Jones,  346,  and  we  do  not  feel  at  liberty  at 
this  day  to  depart  from  it        • 

All  the  cases  referred  to  by  counsel,  in  support  of  the  plaintiff's 
position,  had  reference  to  unsealed  instruments,  and  therefore  fell 
under  the  '^statute  of  limitations"  proper,  which  affected  only 
the  remedy  of  the  parties  plaintiff,  and  as  we  have  just  seen,  the 
law  makes  distinction  between  such  cases  and  those  in  which  the 
statute  raises  a  presumption,  such  as  affects  the  debt  itself,  and  if 
unrebutted,  extinguishes  it. 

It  may  be  difScult  to  perceive  any  just  principle  upon  winch  to 
base  such  a  distinction,  but  it  has  been  clearly  marked  out  by  the 
court  and  constantly  observed.     Indeed,  if  resort  be  had  in  the 
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matter  to  principle,  as  distinguished  from  precedent^  it  is  impossible 
to  understand  how,  in  any  case,  the  unauthorized  acts  and  declara- 
tions of  one  party,  though  he  be  jointly  bound,  can  be  admitted  to 
enlarge  the  promises  or  extend  the  obligations  of  another,  and 
hence  we  are  not  disposed  to  push  the  rule  one  inch  beyond  the 
requirements  of  the  adjudicated  cases. 

To  adopt  the  conclusion  of  the  court  below  is  in  effect  to  say, 
that  one  of  two  joint  obligors  may,  by  an  acknowledgment  of  the 
debt  made  on  the  last  day  of  the  ninth  year  after  the  execution  of 
the  bond,  so  operate  upon  the  liability  of  his  joint  obligor,  as  to 
continue  throughout  another  statutory  period  of  ten  years ;  and 
this  without  the  assent  of  the  latter,  ox  as  it  may  be,  eren  without 
his  knowledge. 

We  therefore  feel  constrained  to  reverse  the  judgment  of  the 
court  below,  though  with  some  reluctance,  since  as  disclosed  in  the 
eridence,  we  are  inclined  to  the  opinion  that  the  promises  of  each 
one  of  the  defendants  may  have  been  sufScient  to  repel  the  pre- 
sumption as  to  himself,  and  that  if  the  case  had  been  so  put  to  the 
jury,  they  might  properly  hare  returned  the  verdict  they  did 
against  both. 

Inasmuch  however  as  it  is  impossible  to  know  but  that  the  ver- 
dict against  one  was  the  result  of  evidence  with  regard  to  the 
admissions  and  promises  of  the  other,  there  oan  be  no  alternative 
other  than  a  pmire  de  wnfo. 

Error.  Fintrf  de  momw 


Btvux  y.  MniTiiB, 
en  K.  asm.) 

Ctoe  who  has  pnrchMed  goods  from  another  who  had  pravioaiilj  made  a  fiau^ 
alent  Msignmeni  o|  them  is  estopped,  like  his  vendor,  from  impeaehing  the 
assignment. 

THE  opinion  states  the  oasOi     The  defendant  had  judgment  b» 
low. 

Rohe  dt  Bote  and  Baitls  A  Mordecai,  for  plaintifll 
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Smith,  0.  J.  The  plaintiff  and  W.  H.  Miller^  as  partners  en- 
gaged in  trade  under  the  firm  name  of  Bynum  &  Miller,  and  own- 
ing a  stock  of  goods,  entered  into  a  mutual  agreement  in  dissolving 
their  association,  under  which  the  former  sold  and  assigned  his  in- 
dividual share  in  the  stock  of  goods  then  in  possession  to  the  latter, 
and  the  said  W.  H.  Miller,  by  his  deed  of  mortgage  dated  on  April 
1^,  1878,  reconveyed  the  said  goods  with  such  others  as  he  might 
thereafter  purchase  and  add  to  the  plaintiff  in  trust  to  secure  the 
payment  of  a  debt  therein  recited  to  be  due  to  the  plaintiff  in  the 
sum  of  $300,  payable  on  the, first  day  of  November  following,  and 
containing  a  power  of  sale  in  default  of  payment.  This  was  followed 
a  week  later  by  a  second  mortgage  of  the  interest  of  said  Miller  in 
the  same  goods  and  future  accessions  thereto,  in  the  way  of  replen* 
ishing  the  stock,  with  condition  to  be  void  if  the  said  Miller  should 
pay  off  and  discharge  the  indebtedness  of  the  partnership  on  or  be- 
fore the  said  first  day  of  November,  in  full  exoneration  of  the  plaint- 
iff, and  in  case  of  failure  to  do  so  vesting  in  him  as  mortgagee  au- 
thority to  make  sale  of  the  goods  and  apply  the  proceeds  to  the 
discharge  of  the  firm  liabilities  and  his  own  relief.  These  deeds 
were  proved  in  November,  and  registered  on  December  6,  of  the 
same  year,  having  been  withheld  until  that  time  under  an  arrange- 
ment agreed  on  between  the  parties  when  they  were  executed^  that 
they  should  not  be  registered  unless  the  mortgagor  ''should  be 
pressed ''  or  become  embarrassed,  of  which  he  was  to  give  the  plaint- 
iff information,  and  that  meanwhile  Miller  should  retain  and  con- 
tinue to  dispose  of  the  goods,  as  if  they  were  his  own. 

On  the  10th  day  of  April,  1879,  Miller  executed  a  deed  to  the 
defendants  for  the  entire  stock  of  goods  then  on  hand^  of  the 
estimated  value  of  $2,700  and  of  which  the  additions  thereto  since 
the  date  of  the  mortgages  constitute  the  principal  part,  for  the 
recited  consideration  of  $116  in  money,  and  the  surrender  to  Miller 
of  his  individual  notes  in  the  sum  of  $2,000  due  and  owing  when 
the  mortgages  were  made,  and  of  debts  in  a  like  amount  since  con- 
tracted. 

The  defendants  took  and  claim  the  goods  under  this  assignment^ 
and  refuse  to  surrender  them  or  any  portion  of  them  to  the  plaintiC 

It  was  in  evidence  that  the  indebtedness  of  Bynum  ft  Miller,  at 
ihe  termination  of  the  partneriship,  was  about  $2,300.  which  has 
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since  been  paid  off,  the  plaintifF  haying  paid  oyer  $700  of  the  amount 
and  that  the  goods  then  on  hand  were  more  than  suflScient  for  its 
discharge*  besides  firm  assets  in  notes  and  acconnts  nncoUeoted. 
These  issnes  were  submitted  to  the  jnry  : 

1.  Is  the  plaintifF  owner  of  the  property  for  which  the  suit  is 
bronght  ? 

2.  Did  the  defendants  J.  F.  Miller  &  Go.  purchase  the  goods  for 
yalne  and  without  notice  of  the  assignment  ? 

3.  Was  the  sale  and  conyeyance  to  the  defendants  made  with  the 
intent  to  hinder^  delay  or  defraud  the  creditors  of  the  assignor  ? 

The  plaintiff  asked  instructions  to  be  giyen  to  the  jury  to  this 
effect: 

1.  The  deeds  to  the  plaintiff  are  sufficient  in  law  to  pass  title  to 
the  goods  as  against  Miller,  the  mortgagor,  and  against  the  defend- 
ants who  claim  under  him,  and  can  be  impeached  by  neither. 

2.  To  giye  effect  to  the  assignment  to  the  defendants,  they  must 
haye  bought  the  goods  for  a  yaluable  consideration  and  without 
notice  of  the  prior  incumbrances,  and  the  registration  thereof  was 
oonstructiye  notice  of  them. 

3.  If  the  conyeyance  to  the  defendants  was  with  a  fraudulent  in- 
tent, it  would  be  yoid  as  to  the  creditors  of  Miller  and  the  plaintiff. 

4.  If  the  fraudulent  purpose  of  Miller  was  known  to  the  defend- 
ants, or  they  had  information  of  such  facts  as  reasonably  authorized 
the  inference  that  he  entertained  such  purpose,  in  either  case  they 
would  be  participants  in  the  fraud  and  could  not  defend  against  the 
phuntiff's  title. 

In  the  yiew  we  haye  taken  of  this  appeal,  it  is  necessary  only  to 
consider  a  single  exception — ^the  refusal  of  the  judge  to  giye  the 
first  instruction  which  would  haye  been  decisiye  of  the  right  of 
reooyeiy,  and  left  only  the  damages  to  be  assessed.  In  our  opinion 
the  exception  is  well  taken  and  the  jury  should  haye  been  so 
charged. 

Whateyer  diyersity  of  yiews  may  exist  elsewhere,  the  law  is  well 
settled  by  adjudications  in  this  State,  that  a  subsequent  purchaser 
of  personal  property  from  one  who  has  preyiously  made  a  fraudu- 
lent assignment  of  it,  or  an  assignment  without  consideration  and 
for  his  own  benefit,  whether  the  purchase  be  with  or  without  notice 
and  for  a  yaluable  consideration,  and  such  assignment  has  been 
preyed  and  registered  as  required  by  law,  stands  in  the  place  of  his 
assignor,  and  neither  is  permitted  tp  impeach  its  force  and  yalidity. 
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The  estoppel  upon  the  assignor  extends  to  his  subsequent  vendee, 
and  as  to  both,  the  conveyance,  though  it  may  be  void  as  to  credi- 
tors, is  equally  efficacious  as  to  them. 

We  are  content  to  recall  some  of  the  cases  in  which  the  propod* 
tion  is  stated  and  maintained. 

In  Oarrison  v.  Br  ice,  3  Jones,  85,  Pb  arson,  J.,  thus  declares 
the  law:  ^^The  statute  of  13th  Eliz.  avoids  voluntary  conveyances 
of  personal  property,  as  well  as  land,  as  against  creditors.  But  the 
S7th  Eliz.  avoids  conveyances  of  land  only,  as  against  subsequent 
purchasers.  So  although  the  defendant  is  a  purchaser  for  a  full 
and  valuable  consideration,  yet  the  deed  previously  executed  by  his 
vendor  to  the  plaintifF,  although  voluntary  and  in  trust  for  his  wife 
and  children,  vested  the  title  in  the  plaintiff  and  was  valid,  not 
only  as  against  the  husband,  but  as  against  the  defendant  who  is  a 
subsequent  purchaser.''  He  distinguishes  the  case  from  that  of 
Hiaft  V.  Wade,  8  Ired.  340,  cited  in  support  of  the  opposite 
opinion  in  that,  **  grass  was  the  subject  of  the  conveyance,  growing 
in  the  meadow,"  and  treated  as  part  of  the  land. 

So  again  the  same  eminent  jurist  says  in  another  case  —  Long  v. 
Wright,  3  Jones,  290 :  ''  The  position  that  a  conveyance  of  slaves 
made  with  an  intent  to  hinder,  delay  and  defraud  creditors  is  void 
against  a  subsequent  purchaser  who  bought  in  good  faith  and  paid 
therefor  a  fair  price,  is  not  supported  by  any  statutory  provision  or 
by  any  principle  of  the  common  law."  This  statement  of  the  law 
he  defends  upon  an  examination  of  the  authorities,  and  referring  to 
a  suggestion  of  Ghief  Justice  Ruffin,  in  Flummery.  Worley,  18 
Ired.  423,  that  the  statute  of  27th  Eliz.  is  but  an  affirmation 
of  the  common  law,  proceeds,  *^  The  remedy  given  to  subsequent 
dreditors  rests  upon  the  enactment  of  the  statute  *  *  *  *  und 
that  in  the  absence  of  a  statutory  provision  making  it  void  against 
a  subsequent  purchaser,  the  legal  effect  of  the  deed  (conveying 
slaves)  was  to  take  the  title  out  of  the  debtor  and  vest  it  in  the 
plaintiff's  intestate,  notwithstanding  a  fraudulent  intent  in  regard 
to  creditors  and  the  trust  intended  for  the  debtor." 

In  Warwick  v.  Wood,  3  Jones,  306,  the  same  judge  delivering  the 
opinion  uses  this  language  :  ''It  is  settled  that  27th  Eliz.  (Rev. 
Code,  ch.  50,  §  2),  which  protects  subsequent  purchasers,  does  not 
embrace  personal  property,  and  the  common  law  only  protected 
against  fraud  rights  which  existed  at  the  time  of  the  fraudulent 
oonveyanoe,"  citing  and  approving  Long  v.  Wright. 
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Again  in  Oreen  y.  Kamegay,  4  Jones^  66,  Battle^  J.^  expresses 
the  opinion  of  the  court  and  reaffirms  the  doctrine.  *^  The  recent 
case  of  Long  y.  WriglUy  3  Jones,  290,  shows  that  the  defendant, 
as  the  snbsequent  pnrchaser  of  a  personal  chattel,  could  not  set 
aside  the  prior  conyeyance  to  the  plaintiff's  intestate.  The  case  of 
WxUifordy.  Conner,  1  Dev.  379,  is  equally  in  point  to  show  that  as  ' 
a  creditor,  the  defendant  could  take  adyantage  of  the  deed  to  the 
intestate,  being  yoluntary  and  fraudulent,  only  by  reducing  his 
debt  to  judgment  and  seizing  the  property  under  execution, ''  or  it 
may  be  added,  by  a  direct  proceeding  in  equity  to  haye  the  fraud 
declared  and  the  property  subjected  to  his  demand. 

The  only  case  that  seems  to  look  in  a  contrary  direction,  which 
we  recall,  is  that  of  Duhes  y.  Jones,  6  Jones,  14,  in  which  it  is  held 
that  a  bill  of  sale  absolute  in  terms,  but  intended  to  operate  as  a 
mortgage  or  security  only,  was  yoid  against  a  subsequent  bona  fide 
purchaser  under  the  registration  law,  for  the  reason  that  such 
instruments  are  effectual  only  when  registered,  and  from  the  day 
of  registration,  against  creditors  and  purchasers  for  a  yaluable  con- 
sideration :  and  this  bill  of  sale  in  the  language  of  the  chief 
justice  ^^  was  put  in  such  a  shape  that  it  could  not  be  registered, 
for  the  registration  of  a  deed,  absolute  on  its  face,  cannot  be  the 
registration  of  a  mortgage,  so  that  a  deed  which  does  not  set  out 
on  its  face  the  true  nature  of  the  transaction  is  not  susceptible  of 
registration."  Of  the  want  of  registration,  purchasers  as  well  as 
creditors  who  are  put  on  the  same  footing,  can  alike  take  adyantage. 
If  the  mortgage  deed  is  upon  its  face  fraudulent,  and  so  to  be  ad- 
judged  in  law  upon  an  inspection  of  its  proyisions,  as  contended  for 
the  defendant,  the  registration  is  of  an  instrument  complete  in  form 
and  what  it  was  intended  to  be,  and  the  requirements  of  the  statute 
are  fully  met  ;  and  if  the  infectious  fraud  is  in  the  use  to  be  made 
of  it  in  keeping  off  creditors  and  securing  the  benefits  to  the  debtor 
under  an  agreement  preceding  or  attending  the  making  of  the  con- 
yeyance, the  case  falls  directly  within  the  principle  established  in* 
the  adjudications  to  which  we  haye  referred,  and  from  which  we 
haye  largely  quoted.  When  his  honor  stated  to  counsel  for  the 
plaintiff  that  the  jury  would  be  instructed  that  the  plaintiff's  mort- 
gage deeds  were  in  law  presumed  to  be  fraudulent  and  the  burden 
rested  on  him  to  rebut  the  presumption  in  order  to  sustain  his  title 
to  any  portion  of  the  goods,  in  deference  to  which  a  nonsuit  was 
submitted  to,  he  committed  an  enror  in  law  in  applying,  the  princi- 
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pie  to  the  facts  of  the  case  and  placing  the  defendants  in  the  same 
fayorable  position  as  if  they  were  creditors  and  were  enforcing  their 
demands  as  such,  in  a  due  course  of  law. 

We  do  not  undertake  to  say  what  shall  be  the  extent  of  the 
recovery,  nor  to  pass  upon  any  of  the  other  exceptions.  We  simply 
decide  that  these  vendees  cannot  impeach  the  mortgages  by  evi- 
dence of  fraud  in  their  inception,  and  in  this  respect  succeed  only 
to  the  rights  of  their  vendor. 

For  the  error  pointed  out  there  must  be  a  new  trial,  and  it  is  so 
adjudged. 

Brror.  V$nir$d$novo. 


State  v.  Nash. 

(86  N.  O.  AGO.) 

OHminal  km  ^  aat«tift  <m  t&veral — bar. 

TI10  defendant  fired  twice  in  quick  sacoeasion  upon  a  crowd  of  ponona  who 
were  condacting  riotooalj  aboat  hia  hooee,  and  wounded  A.  at  the  fint  fire 
and  B.  at  the  eecond.  Held,  that  an  acquittal  upon  an  indictment  for  assault 
upon  A.  ia  no  bar  to  an  indictment  for  an  assault  upon  B.    (See  note,  j».  476.) 

■ 

INDICTMENT  for  an  assault  and  tmttery.  The  jury  returned  a 
special  verdict  as  follows  :  ''That  the  defendant  was  indicted 
at  the  present  term  of  this  court  for  an  assault  on  one  Atlas  Spivey, 
and  upon  that  trial  the  State  showed  in  evidence  that  on  the  23d 
day  of  December^  1879,  the  said  Atlas  Spivey  and  Nathan  Reynolds, 
and  some  eighteen  more  persons,  went  to  the  defendant's  house 
with  guns,  bells,  horns,  and  tin  pans,  and  marched  around  the 
house,  and  when  about  to  leave  fired  ofF  the  guns  ;  and  that  the  de* 
f  endant  thereupon  fired  a  gun  at  them  and  in  direction  of  the  crowd, 
twice,  in  rapid  succession,  and  one  shot  struck  the  said  Spivey ; 
and  that  upon  such  trial  the  defendant  was  acquitted  by  the  jury  ; 
and  further,  that  the  evidence  in  the  present  indictment  is  to  ttie 
same  acts  of  the  defendant,  and  that  the  said  Nathan  Reynolds  was 
stricken  by  a  shot  from  the  defendant's  gun  fired  as  aforesaid.  If 
in  law  these  facts  amount  to  a  former  acquittal,  then  the  jury  find 
in  favor  of  the  defendant ;  but  if  in  law  they  do  not  amount  to  a 
former  acquittal,  then  they  find  that  he  was  not  formerly  acquitted.  ** 
The  defendant  had  judgment  on  this  verdict. 
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BurweU  it  Walker,  for  defendant 

BuFFiK,  J.  To  sapport  a  plea  of  former  acquittal^  it  is  not  sof  • 
ficient  that  the  two  prosecutions  should  grow  out  of  the  same  trans- 
action ;  but  they  must  be  for  the  same  offense  ;  the  same  both  in 
fact  and  in  law.  See  note  to  1  Bennett  and  Heard's  Lead.  Grim* 
Gases,  522. 

In  the  principal  case  of  Rez  y.  Vandercamb,  516,  there  referred 
to,  and  which  was  argued,  as  stated  by  Mr.  Justice  Bullbb,  before 
all  the  judges  of  England,  it  was  held,  that  unless  the  first  indict- 
ment were  such  as  that  the  defendant  might  have  been  conyicted 
upon  it  by  proof  of  the  facts  contained  in  the  second,  then  an  ao- 
quittal  on  the  former  can  be  no  bar  to  a  prosecution  for  the  latter. 
In  8M0  y.  JessSy  3  Dey.  &  Bat.  98,  it  was  said  by  this  court,  in  dis- 
cussing the  yery  point,  that  two  offenses  may  haye  seyeral  circum- 
stances in  common,  and  yet  to  constitute  either  some  other  circum- 
stance is  to  be  added ;  and  it  is  the  allegation  on  the  record  of  this 
additional  circumstance,  peculiar  to  each,  which  constitutes  them 
distinct  crimes ;  and  therefore  it  is  not  always  sufficient  to  make  a 
judgment  on  an  indictment  for  one  a  bar  to  an  indictment  for  the 
other,  tlujt  the  same  eyidence  may  be  competent  and  material  to 
both.  The  true  test  is  as  stated  in  Rex  y.  Vandsrcome :  Gould  the 
defendant  haye  been  conyicted  upon  the  first  indictment  upon  proof 
of  the  facts,  not  as  brought  forward  in  eyidence,  but  as  alleged  in 
the  record  of  the  second. 

Upon  this  principle  it  was  that  the  Oourt  of  King's  Bench  held  in 
Rez  y.  Taylor,  3  B.  and  G.  502,  that  if  it  appeared  manifest  to  the 
court,  from  the  inspection  of  the  two  indictments,  that  the  offenses 
charged  could  not  be  the  same,  the  defendant  could  not  by  ayex^ 
ment  show  them  to  be  the  same,  because  that  would  be  to  contra- 
dict the  record. 

Now  to  apply  this  principle  to  the  present  case  :  The  first  indict- 
ment was  for  an  assault  on  one  Spiyey ;  could  the  defendant  haye 
possibly  been  conyicted  thereof  upon  proof  of  the  ayerments  con- 
tained in  the  record  of  the  second,  to  wit,  of  an  assault  upon  the 
prosecutor  Reynolds  P 

A  battery  is  yiolenoe  done  to  the  person  of  another,  and  though 
fliere  be  but  a  single  act  of  yiolence  committed,  yet  if  i^R  conse- 
VoL.  XLI  —  «0 
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qnences  affect  two  or  more  persons,  there  must  be  a  corresponding 
number  of  distinct  offenses  perpetrated.  Accordingly  it  has  been 
held  that  an  acquittal  on  a  charge  of  attempting  to  poison  A.  was 
no  bar  to  an  indictment  for  attempting  to  poison  B.  although  on 
the  same  occasion  and  by  the  same  act  of  preparation,  because  in 
such  case,  it  was  said,  there  were  two  distinct  offenses.  PeopU  v. 
Warren^  1  Parker  0.  G.  388.  In  like  manner  it  was  held  in  SlaU 
y.  Siandifer,  5  Porter,  523,  that  if  one  commit  an  assault  by  one 
stroke  upon  two  persons,  a  conyiction  or  acquittal  upon  an  indict- 
ment, alleging  the  assault  upon  one,  was  no  bar  to  a  subeequeni 
prosecution  for  the  assault  on  the  other.  And  still  more  to  the 
purpose  was  the  ruling  of  our  own  court  in  Siaie  y.  MerrUiy  PhiL 
,134,  to  the  effect,  that  an  indiscriminate  assault  upon  seyenl  per- 
sons was  an  assault  upon  each  and  eyery  one  of  them. 

It  is  true  that  a  decision  to  the  contrary  of  this  was  rendered  by 
the  court  of  Vermont  in  State  y.  Damon,  2  Tyler,  390 ;  but  it 
is  said  in  a  note  to  Archbold's  Criminal  Pr.  and  PL  112,  to  be 
against  the  weight  of  authority  and  repugnant  to  reason,  and  by 
Bennett  and  Heard,  5^4,  to  be  clearly  not  law. 

The  decision  in  Siaie  y.  JeMy,  3  Dey.  &  B.  98,  has  been  twioeap- 
proyed  by  the  court  (State  \.  Birmingham,  Busb.  120,  and  State  y. 
ReveU,  id.  200),  and  the  principle  upon  which  it  proceeded  is 
clearly  asserted  in  many  of  the  elementary  writers  on  criminal 
law  (1  Chitty,  457 ;  2  East  P.  0.  519 ;  1  Whart  Cr.  L.  605), 
and  as  it  seems  to  us  is  easily  distinguished  from  the  State  y.  Tnm 
Fayetteville,  2  Murphy,  371,  where  the  conduct  complained  of  was 
one  of  mere  neglect,  and  the  omitted  duty  of  keeping  the  streets 
in  repair  was  an  entire  one,  not  susceptible  of  diyision  into  parta^ 
so  that  each  may  become  the  subject  of  a  prosecution. 

How  can  it  be  certainly  known  what  motiye  induced  the  yeidict 
of  acquittal  in  the  former  trial  ?  For  aught  that  can  be  seen,  the 
jury  in  that  case  may  haye  wholly  disbelieyed  the  eyidenoeas  to 
Spiyey's  being  stricken,  or  eyen  as  to  his  being  one  of  the  company 
fired  upon.  If  so,  then  clearly  the  yerdict  should  not  stand  in  the 
way  of  a  prosecution  for  the  battery  upon  one  who  was  present  and 
who  was  actuUy  injured.  It  is  true  the  last  yerdict  establishes  the 
fact  both  of  his  presence  and  the  injury  done  him,  but  in  the  case 
supposed,  which  are  we  to  adopt — the  former  or  the  latter  finding? 

No  such  difficulty  can  arise  in  the  case  of  two  proseentioiu 
for  the  same  identical  act,  for  then  the  first  yerdict  will  oonduda 
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18  to  the  tmth  of  every  matter  neceflsary  to  support  it,  and  will 
draw  to  it  every  intendment  as  well  of  law  as  of  fact  -^  a  thing  that 
cannot  be  done  in  favor  of  two  contradictory  verdicts.  The  only 
safe  rale  is  to  stand  by  the  decisions  of  our  courts,  and  to  hold  that 
the  plea  ot  former  aequiUal  cannot  avail,  unless  there  should  be  an 
exact  and  complete  identity  in  the  two  offenses  charged. 

Our  conclusion  therefore  is  that  the  plea  relied  on  was  not  a  bar 
to  the  pending  prosecution  against  the  defendant,  and  the  State  was 
entitled  to  judgment  upon  the  special  verdict 

The  judgment  below  is  reversed,  and  this  opinion  will  be  oertified. 

AsHS,  J.,  dissented. 

Hoik  bt  th»  Rkpumtmi.—  Another  matogom  TTorth  Out>lln«  CMe  is  8Mb  t.  Jferrtti; 
FUUipe,  134.  The  indictment  charged  an  anault  on  A.;  the  proof  showed  that  a  gun  wai 
flied  at  A.  and  B.,  the  shot  paaring  between  them.  "Hie  indictment  was  held  good,  tba 
ooort  obsenring  that  an  indiscriminaie  assault  upon  sereral  is  Tory  dearly  an  assault  upoa 
saeh  ittdiiidoal.  But  it  waa  not  held  that  separate  indictments  would  lie.  In  Siaie  ▼, 
Gni*ri.  t  Murph.  871,  distinjniished  in  the  principal  case  on  the  ground  that  it  waa  a  casa 
of  mere  omlsKlon  of  duty,  the  court  however  observed :  ^  This  notion  of  rendering  Crimea 
lOce  matter,  infinitely  divisible,  is  repugnant  to  the  spirit  and  policy  of  the  law,  and  oughl 
aot  to  be  countenanced.*' 

In  Vauiffiufn  v.  Ckimmonweaith^  t  Va.  Cas.  sn.  it  waa  held  that  if  the  defendant  is  In- 
dieted  and  acquitted  of  shooting  A.,  and  subsequently  indicted  for  shooting  B.,  the  same  aol 
cfihooting  being  charged  in  each  case,  the  former  acquittal  will  not  be  a  bar,  because  the 
ground  of  acquittal  might  have  been  that  the  shot  did  not  strike  A .,  or  that  the  shooting 
was  not  with  intent  to  hurt  A.  Here  there  was  but  one  discharge  of  the  gun.  In  SmUh 
V.  OnmrnanweaHtK  7  Qratt.  603,  a  conviction  of  advising  a  slave  to  abscond  was  held  no  bar 
to  an  indictment  for  advising  another  slave  to  abscond,  although  the  advice  was  at  one 
sad  the  same  time  and  by  the  same  w<irda  and  acts.  The  court  pronounced  no  opiniout 
but  simply  amrraed  the  conviction. 

la  Slate  V.  Fife,  X  Ball.  1,  the  defendant  traded  at  the  same  time  with  two  negroes  with- 
oot  perraik  and  being  Indicted  for  the  offense  In  separate  Indictments,  he  was  held  pun 
lriud)le  under  each.  The  court  disposed  of  the  argument  that  there  was  but  one  injury  to 
the  maaber.  by  saying  that  the  Injury  was  not  an  Ingredient,  or  if  It  was,  **  It  Is  certainly  a 
repetition  of  It  to  buy  fh>m  another.**  This  begs  the  whole  question  by  assuming  one  pait 
«f  a  simultaneous  aot  to  be  a  repetition  of  another  part. 

In  State  v.  Slandtfer,  5  Port.  823,  cited  in  the  principal  case,  it  was  simply  held  that  an 
aoquittal  of  murder  of  A.  cannot  be  pleaded  In  bar  to  an  Indictment  for  assault  with  in- 
tent to  murder  B.  by  the  same  transaction.  The  court  said:  **The  offenses  have  no  ap- 
pearance of  Identity;  they  could  not  be  included  In  the  same  indictment ;  and  the  evidence 
vhlefa  would  produce  an  aoquittal  of  the  one  might  produce  a  conviction  of  the  other.'* 

In  People  r.  Wamiu  1  Parker,  it  was  held  that  an  acquittal  of  attempt  to  kill  A.  by 
adzing  poison  in  bread  was  no  bar  f  o  a  subsequent  Indictment  for  sttempt  to  kill  B.  by 
the  same  transaction.  The  court  dlRtinguIshed  between  the  act  and  the  intent,  Faying. 
"The  Intent  in  these  cases  is  the  material  constltuen  t  of  the  cri  me.  Though  the  acts  may 
have  been  thoMtme,  the  crimes,  as  characterised  by  the  Intent,  are  different.**  But  In 
SB  indiscriminate  assault  there  can  be  no  spedfln  and   distlnfnilshable  intent. 

In  TerrC  r.State^  53  Miss.  48n,  O.  and  W.  were  mortally  wounded  by  two  almoct  simul- 
taaeous  but  distinct  shots  by  T  and  8  lying  in  ambush  together.  JTeld  that  T.  might  be 
separately  tried  for  each  kHUng.  and  that  he  could  not  p1e4id  to  an  Indictment  for  killing 
W.,  that  he  had  been  in  Jeopardy  on  trial  for  murder  of  O.  This  was  put  on  the  irrrmnd 
of  the  distinetnesB  of  the  offenasa,  and  the  oonrt  dedlned  to  express  a  definite  opfailon  oa 
thegeiMffalqaeailoo  now  under  ooMidefation,  on  the  gtoimd  thai  the  point  waenot 
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pleaded.  On  the  point  of  distinetneM  the  court  obeerved:  '*It  is  believed  thet  bo 
eonaidered  case  oen  be  found  where  a  putting  in  jeopardy  for  one  act  waa  held  to 
prosecution  for  another  separate  and  distinct  one,  merely  beoanse  they  were  ao  cioeely 
connected  in  point  of  time  that  It  waa  Impoasfble  to  separate  the  evidenoe  relattas  ^ 
them.**  This  case  seems  parallel  with  the  principal  case  In  drcumstanoes,  and  this 
ihg  supports  the  conclurioo  under  examination.  Both  seem  cases  of  dlstlBot 
oiosely  consecutive  attennea. 

On  the  other  hand:  In  State  t.  Damon,  ^ler,  887,  it  waa  held  that  a  ooavfotioii  of  ae- 
sault  and  battery  upon  one  may  well  be  pleaded  in  bar  to  an  indictment  for  assault  and 
battery  upon  another,  at  the  same  time  and  by  the  same  ttrckib,  Tlie  court  say:  '*  It  tea 
4|ue8tion  between  the  government  and  its  subject,  and  the  court  are  dearly  of  opinioB  tliai 
the  indictment  cannot  be  sustained.**  They  point  out  that  redress  may  be  obtaiDOd  by 
private  actions.  Of  this  case  Ashb,  J<,  in  his  dissenting  <^iinlon  in  thepiincipnl 
serves:  **  But  it  is  said,  in  the  opinion  of  the  majority  of  the  court,  that  that 
authority,  and  has  been  so  declared  by  Bennett  and  Heard  in  their  notes  to  their 
Oases ;  and  that  It  Is  also  said  by  the  annototor  of  Ardibold  PL  and  Pr.  to  be  i 
weight  of  authority.  It  is  the  opinion  of  three  commentators  against  that  of  the 
Court  of  Vermont  So  far  as  the  weight  of  the  authority  Is  concerned,  I  preflar  to  i 
by  the  court/* 

Instate  v.  BurAam,  7  Conn.  414,  it  waa  held  that  having  in  possession  at  onetlmei 
end  forged  bank  notes  of  different  banks,  with  intent  to  pass  them  and  ddtnnd  the 
who  should  take  them,  and  the  several  banks,  constitutes  but  one  offense.  So  ia  fikitev. 
EgoUaUt  41  Iowa,  674:  s.  c,  80  Am.  Rep.  618,  It  waa  held  of  uttering  four  forged  checteof 
different  parties  at  the  same  time. 

In  aem  v.  State,  42  Ind.  80;  s.  c,  13  Am.  Rep.  800,  It  was  held  that  where  the  same  acit 
rssults  in  the  death  of  two  or  more  persons,  a  oonvlotJon  or  acquittal  as  to  one  ban  an  la- 
diotment  as  to  another.  This  is  founded  on  State  v.  Damon,  and  the  later  larceny 
infra, 

InWomaekw.  State,!  Cold,  606,  it  Is  held  that  where  two  persons  are  killed  bgr 
the  defendant  may  be  indicted  for  the  single  offense  of  kUling  both,  but  to  oonaUtu 
single  offense,  "something  more  should  appear  than  that  they  were coBunittedooOiei 
occasion  or  in  the  progress  of  the  same  affray.    Without  attempting  to  state  aa 
proportion,  which  shall  serve  as  a  test  for  aU  pases,  it  Is  sufllcient  now  to  ssy  that  If  the 
I^iysical  acts  of  assault  andkilllng  are  disUnct*  and  the  intentioa  to  kUlone  Is  an  J 
formed  and  existing  distinct  from  and  Independent  of  the  Intention  to  kill  the 
two  acts  cannot  constitute  a  single  offense  of  murder.** 

In  Ben  v.  Stale,  88  Ala.  9,  It  was  held  that  an  indiotment  diarglng  in  one  ooonfc  the  nA- 
ministerlng  of  poison  to  three  different  jMrsons  is  good.  To  this  effect  Is  Waod(fo^  v. 
FBop{e,08N.  Y.117;  a.  o. ,  40  Am.  Rep.  403,  holding  that  one  indictment  may  etei|Eethe 
burning  of  a  number  of  distinct  dweUlng4iouses  In  the  same  block.  There  sesma  to  ba  m» 
doubt  that  where  batteries  of  several  are  charged  in  one  count,  oonvictkm  or  aeqpdttal  as 
lo  one  bars  a  subsequent  indictment  as  to  the  others. 

In  regard  to  larceny,  etc.,  there  Is  some  oontrariety.  In  Com.  v.  .^ndrmsi^  8  Ksm.  tH^ 
It  waa  held  that  a  conviction  of  receiving  stolen  goods,  the  property  of  A. ,  is  no  bar  to  «a 
Indiotment  for  receiving  stolen  goods,  the  property  of  B.,  reoelved  at  the  same  time  < 
the  same  parcel.  Bat  this  seems  to  have  been  put  partly  on  the  ground  that  thai 
awarded  treble  damages  to  the  owners  as  against  the  thief,  and  as  the  thief  had 
two  separate  Crimea  the  receiver  waa  accessory  to  two  separate  crimes.  Bo  in  fltotoT. 
l^ttntofi,  8  McMulL  888,  It  was  held  that  stealing  goods  of  different  owners  attheoaoM 
time  eonstltutes  distinct  Indictable  offenses.  But  the  oontrary  Is  held  in  WUtom  ▼.  Stols» 
46Tez.  70;  s. a,  88  Am,  Rep.  008 ;  Addimm  r.  State,  8  Tez.  App, 40;  Budaanr.  atau,  • 
id.  161 ;  s.  a,  86  Am.  Rep.  788 ;  QuUmow  v.  State,  1  Tex.  App.  47;  8.  a,  88  Am.  Bep.  SBS; 
State  V.  Henneaey,  88  Ohio  St.  880;  8.  a,  18  Am.  Rep.  888. 

InSeatev  Homeman,  li^Kans.  468,  it  washed  that  an  acquittal  of  mslieloustyshooyi« 
and  wounding  a  horse  Is  no  bar  to  an  Indictment  forshootlag  with  intsntto  kill  a  -ran, 
the  shooting  being  the  same  act  In  both  oases.  Thisisdlearlyaoaaeaf  dtflsrentUndsof 
flOsBses^aswellasoCdiOBerBntaatareaollaOaBtL  But  hi  Jlstor  ▼.  Onu..  I  Burik  fll.  M 
It  held  thai  an  Mqolttalol  stealing  a  horw  bam  an  InttotaMBt  for  steallNca 
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tA  tke  nine  time, end  to  tlie  nine  effect,  StaUr,  WiUimu,  10 Hamidi.  101; 
Jadmm  ▼.  SUUe,  U  buL 9K ;  Lorton  w,  SUMte,  7  Ma  6ft;  B€»  r.  /<mms,4  C.  *  P.  SIT; 
•mini.  Rag.  ▼.  BretUl,  Ow.  *  M.  M9. 

In  Oidtee  t.  CommomoeaftA,  4  Dane,  618,  it  was  held  tbat  altlioush  nttinff  up  agamliv 
trtiteaadtoeptegagamtagtalbieandtedoolngotlierBto  betatltaie  distinot effenns, yet 
wban  tiMj  are  eommltted  by  one  penon  at  the  nme  time  they  are  but  one  offense,  may 
Is  kUd  is  one  ooant,  and  warrant  hut  one  penally.  InFUUUerr.  State,  7  Humph.  606,  it  is 
Md  thst  oottTletlon  of  running  a  horse-raoe  is  a  bar  to  an  indictment  for  betUng  on  the 
iMBe  laoe.  In  StaU  r.  Cooper,  1  Green  (N.  J.),  801,  itisheld  thata  oonylotion  of  arson  isa 
hsrto  an  ladictment  for  murder  by  means  of  that  arson.  The  court  said  r  ^Thedefendant 
ssanot  be  oonvlctod  and  punished  for  two  disMnct  feionim  growing  out  of  the  sameidentU 
eslact,  and  where  one  is  a  necessary  ingredient  in  the  other,  and  the  State  has  niected 
and  prosecuted  one  to  conviction.** 

Wharton  ssys  (Or.  PI.,  1 408):  "  If  A.  in  shooting  at  B.  kiUs  both  B.  and  O.,  ishiscouTlD- 
tioo  under  an  indictment  for  Idlling  B.  a  bar  to  a  prosecution  against  him  for  IdHIng  OLf 
la  answering  this  question  let  us  remember  that  to  Join  the  killing  of  B.  and  CS.  in  the  same 
eonat  would  be  a  duplicity  that  would  not  be  tolerated;  and  that  if  Joined  in  the  same  in- 
dietment,  in  separate  counts,  the  court  would  compel  an  election  between  the  offensea 
b  would  be  necessaiy  therefore  to  prosecute  the  cases  separately ;  and  if  so,  it  is  hsrd  to 
tee  bow  a  oouTiction  or  acquittal  of  the  one  could  bar  a  prosecution  of  the  other.  To  the 
indicfement  for  killing  B.,  for  Instance,  A  might  set  up  self -defenM  and  be  acquitted;  but 
this  mlglit  be  plausibly  argued  to  be  an  issue  different  from  that  which  would  be  presented 
QBhlstrial  for  killing  B.,  should  itappear  that  the  killing  of  B.  was  an  unprovoked  or 
SBefcUgBnt  act.  The  killing  of  B.  also  may  be  malicious,  as  where  A.  designs  to  shoot  B., 
while  the  concurrent  kflHng  of  0.  may  be  neg^lgent,ae  where  the  ball  after  striking  B.glanon 
•aditrikOT  C,  whom  A.  has  no  possible  reason  to  aspect  to  be  at  the  spot,  and  whose 
death  may  be  to  him  peculiarly  abhorrent.  An  acquittal  or  oonvidion  therefore  for  kill- 
ing a  ougfat  not  on  principle  to  bar  a  subeequent  indictment  for  killing  B.,  though  the 
kflliiwi  were  by  the  aame  act.** 

Mr.  Biriiop  seems  len  disposed  than  Mr.  Wharton  to  express  an  opinion.  The  nearest 
he  comes  to  it,  so  far  as  we  can  Und,  is  in  1  Or.  Law,  1 1000:  **  The  doctrine  of  the  previous 
•BOtlonsgon  far  to  establish  the  general  one,  that  although  when  a  man  has  done  a  crbni> 
osl  thing,  the  prosecutor  may  carve  n  large  an  offenn  out  <tf  the  transaction  as  he  can, 
jet  be  must  out  only  once.  And  if  we  reoeive  this  proposition  with  the  understanding 
that  the  man  may  do  several  distinct  criminal  things  In  succesaioii,  and  even  by  the  same  act 
provided  no  one  covers  the  same  ground  as  another,  for  each  of  which  he  is  separately  in- 
dietsble.  it  seems  Just;  yet  it  is  but  imperfectly  supported;  at  least  but  indistinctly  de- 
Oaedby  theanthoritin.'*  Then  citing  the  Damon  and  FayettwOU  cases,  he  continues: 
"  On  the  other  band,  probably  the  iP^^fc  and  some  of  the  American  tribunals  would  de- 
dds  the  other  way,  in  cases  Uke  both  the  two  last  mentioned  ones.**  Again,  at  section 
M:  "The  prosecuting  power  ought  practically  to  be  cautious  how  it  carres;  because  not 
only  may  a  miscalculation  in  the  exercise  of  its  discretion  here  result  in  a  failure  to  con* 
viot,  but  It  may,  or  again  It  may  ^M>t,  aocording  to  the  dfoumstaneea,  enable  the  1 

*><al^  tofc  ^Mm^A  th^  ff****^  ff******^i'^gff  ***  hM*  Otf  SUhSeqUflttt 
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The  pffoiaeatriz  with  a  boj  liz  jean  old  was  trondling  a  carriage  with  a  hahj 
in  It.  The  defendant  aeTentj-flTe  yards  distant  shoated,  '*  Halt,  I  intend 
to  ride  in  the  carriage  ;  if  yon  don't  halt,  PU  kill  yon  when  I  get  hold  of 
yon."  The  proeecntriz  ran,  tmndling  the  carriage,  and  the  defendant  par- 
saed,  telling  her  to  stop,  until  she  came  up  with  another  womaa.  AU^ 
insaffident  to  oooTict  of  assault  with  intent  to  oommlt  rape. 

CONVICTION  of  assault  with  intent  to  oommit  npe.   The  haid- 
note  states  the  facts. 

Attomey^Oen^raHy  for  State. 

Reade^  Busbee  dk  Bu$b&e,  for  defendant 

AsHEy  J.  That  the  defendant  is  guilty  of  an  aausalt,  aoooiding 
to  the  testimony  of  the  prosecutrix,  there  can  be  no  question ;  but 
we  are  of  the  opinion  the  evidence  in  the  case  did  not  warrant  the 
jury  in  conyicting  him  of  the  intent  charged,  and  that  the  court 
erred  in  not  submitting  to  the  jury  the  instruction  asked  by  de- 
fendant. 

We  think  the  jury  should  have  been  instructed  that  there  was  no 
eyidence,  or  at  least  none  reasonably  sufficient,  to  maintain  the 
charge  against  the  defendant  of  an  assault  on  the  witness,  with  a 
felonious  intent  to  have  carnal  knowledge  of  her  person  by  force  and 
against  her  will.  Such  a  charge  would  have  been  substantially  that 
asked  for  by  defendant.  But  as  the  case  was  left  to  the  juiy  with*" 
out  ahy  instruction^,  they  were  at  liberty  to  infer  thf^t  the  evidence 
was  sufficient  to  warrant  them  in  finding  the  defendant  guilty  of 
the  assault  with  intent.  In  this  consists  the  error.  Where  a  judge 
refuses  to  instruct  the  jury  that  the  evidence  does  not  prove  the  of- 
fense charged  in  the  indictment,  it  is  good  ground  for  exception. 

In  order  to  convict  a  defendant  on  the  charge  of  an  assault  with 
intent  to  commit  rape,  the  evidence  should  show  not  only  an  assault, 
but  that  the  defendant  intended  to  gratify  his  passion  on  the  person 
of  the  woman,  and  that  he  intended  to  do  so,  at  all  events,  notwith* 
standing  any  resistance  on  her  part.  Boscoe  Gr.  Ev.  310  ;  Bex  v. 
Lloyd,  7  C.  &  P.  318 ;  Joice  v.  Slale,  53  Ga.  50. 
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When  the  act  of  a  person  may  reasonably  be  attributed  to  two  or 
more  motivesy  the  one  criminal  and  the  other  not,  the  hnmanitycrf 
oar  law  will  ascribe  it  to  that  which  is  not  criminal.  **  It  is  neither 
charity  nor  common  sense  nor  law,  to  infer  the  worst  intent  which 
the  &ct8  will  admit  of.  The  reyerse  is  the  rale  of  justice  and  law. 
If  the  facts  will. reasonably  admit  the  inference  of  an  intent,  which 
though  immoral  is  not  criminal,  we  are  bound  to  infer  that  intent." 
SkUe  Y.  Neeley,  74  N.  C.  425 ;  s.  c,  21  Am.  Hep.  496.  Dissent- 
ing opinion.  Every  man  is  presumed  to  be  innocent  until  the  con- 
trary is  proved,  and  it  is  a  well  established  rule  in  criminal  cases,  that 
if  there  is  any  reasonable  hypothesis  upon  which  the  circumstances 
'are  consistent  with  the  innocence  of  the  party  accused,  the  court 
should  instruct  the  jury  to  acquit,  for  the  reason  the  proof  fails  to 
sustain  the  chaj^ge.  The  guilt.of  a  person  ia  not  to  be  inferred  because 
the  facts  are  consistent  with  his  guilt,  but  they  must  be  inconsiste&t 
with  his  imiQcence. 

Even  conceding  that  the  defendant  pursued  the  prosecuting  wit- 
ness with  the  intent  of  gratifying  his  lustful  desires  upon  her,  does 
it  follow  that  he  intended  to  do  so  ^*  forcibly  and  against  her  will?'' 
That  is  an  essential  element  of  the  crime  charged,  and  must  be 
proved.  It  must  be  established  by  evidence  that  does  more  than 
raise  a  mere  suspicion,  a  conjecture  or  possibility,  for  ''evidence 
which  merely  shows  it  possible  for  the  fact  in  issue  to  be  as  alleged, 
or  which  raises  a  mere  conjecture  that  it  is  so,  is  an  insuflScient 
foundation  for  a  verdict,  and  should  not  be  left  to  the  jury."  Mat- 
this  V.  MaithU,  3  Jones,  132 ;  Sutton  v.  Madre,  2  id.  320 ;  Witt- 
howshy  V.  Wasson^  71  N.  G.  451 ;  State  v.  Bryson,  82  id.  576. 

There  is  no  evidence  in  this  case,  in  our  opinion,  from  which  a 
jury  might  reasonably  come  to  the  conclusion  that  the  defendant  in- 
tended to  have  carnal  knowledge  of  the  person  of  the  prosecutrix, 
at  all  hazards  and  against  her  will.  At  most,  the  circumstances 
only  raised  a  suspicion  of  his  purpose,  and  therefore  should  not  have 
been  left  to  the  consideration  of  the  jury. 

In  the  case  of  Conu  v.  Merrill,  14  Gray,  415,  which  was  an  in- 
dictment for  an  assault  with  intent  to  commit  rape,  the  court  say  : 
''  The  nature  of  the  charge  presupposes  that  the  intent  was  not 
carried  out.  It  is  therefore  necessary  that  the  acts  and  conduct  of 
the  prisoner  should  be  shown  to  be  such  that  there  can  be  no  rea- 
aonable  doubt  as  to  the  criminal  intent.  If  these  acts  and  con* 
duct  are  equivocal  or  equally  consistent  with  the  absence  of  the 
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fdonioos  intent  charged  in  the  indictment,  then  it  is  dear  that 
they  are  insufficient  to  warrant  a  verdict  of  guilty." 

The  attorney-general  relied  upon  Neei^s  case.  The  opinion 
there  was  delivered  by  the  late  chief  justice,  to  whose  eminent 
abilities  and  learning  we  are  always  disposed  to  yield  a  becoming 
deference;  but  it  was  a  divided  court;  there  was  a  dissenting 
opinion  filed  by  Mr.  Justice  Bodmak  and  concurred  in  by  Mr. 
Justice  Bykum,  both  highly  distinguished  for  their  learning  and 
legal  acumen ;  and  after  a  careful  consideration  of  the  different 
views  of  the  question  presented  by  these  eminent  jurists,  we  feel 
constrained  to  differ  from  the  majority  of  the  court,  and  adopt  the 
reasoning  and  conclusion  of  the  dissenting  opinion,  as  enunciating 
the  correct  principle  applicable  to  the  case. 

A  vantW  iltf  iMNK»  most  theraf ore  be  awarded  the  defendant  Let 
ibis  be  certified. 

Vmini$ 
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plaintitTs  attomej  in  the  seUon  is  inoompetent, 

ACTION  of  assaalt  and  battery.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

P.  D.  BaylMs  and  Bvens  dk  Maylor^  forplaintifb  in  error. 

J.  Ji.  WfXUy  R.  T.  Naylor  and  Wni.  Anderson,  for  defendant 
in  error. 

Johnson,  J.  [Omitting  other  questions.]  VI.  The  plaintiff 
further  to  maintain  the  issue  on  her  part,  placed  Henry  Oollings, 
ttn  attorney  at  law,  upon  the  stand,  who  was  asked  in  chief,  the  fol- 
lowing question  : 

Q.  ''  What  would  be  a  reasonable  attorney  fee  for  prosecuting  a 
case  of  this  character  ?" 
Vol-  LXI-61 
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A.  '' A  reasonable  attorney  fee  in  this  case — it  haying  been 
heretofore  tried  twice,  in  the  Common  Pleas  and  District  Court  by 
petition  in  error  —  would  be  $250  to  $300.  In  case  reversal  wav 
brought  about  by  error  or  want  of  skill  on  the  part  of  plaintiff,  the 
fee  might  be  the  other  way." 

To  this  question  and  answer  defendant  excepted. 

In  Roberts  v.  Mason,  ]0  Ohio  Si.  277,  it  was  held  that  in  an  ac- 
tion to  recover  damages  for  a  tort,  which  involves  the  ingredients 
of  fraud,  malice,  or  insult,  a  jury  may  go  beyond  the  rule  of  tnere 
compensation,  and  award  exemplary  or  punitive  damages,  and  that 
in  such  a  case,  they  may,  in  their  estimate  of  compensatory  dama- 
ges, take  into  consideration  and  include  reasonable  fees  of  counsel 
employed  to  prosecute  the  action. 

In  that  case,  there  was  no  evidence  before  the  jury  on  the  sub- 
ject  of  counsel  fees,  and  the  learned  judge  remarks  :  '^  nor  do  we 
think  such  evidence  ought  to  have  been  given  or  received.  But 
the  fact  that  the  plaintiff  would  necessarily  be  subjected  to  ex- 
penses of  that  kind  was  properly  taken  into  consideration  and 
allowed,  as  a  circumstance  in  the  case  patent  before  them." 

Finney  y.  Smith,  31  Ohio  St.  529;  s.  a,  27  Am.  Rep.  524,  affirms 
the  doctrine  of  the  syllabus,  in  Roberts  v.  Mason,  in  holding  that 
in  cases  involving  the  ingredients  of  fraud  or  malice,  counsel  fees 
are  to  be  allowed  as  compensatory  damages. 

The  settled  doctrine  in  this  State  is  that  counsel  fees,  in  cases  of 
this  class,  may  be  an  item  of  compensation,  which  the  jury  may,  in 
its  discretion,  allow. 

In  Roberts  v.  Mason  there  was  no  evidence  as  to  the  value  of 
counsel  fees,  and  the  court  say,  '*  nor  do  we  think  such  evidence 
ought  to  have  been  given  or  received."  Counsel  claim  that  this  re- 
mark, although  purporting  to  be  the  opinion  of  the  whole  court, 
is  obiter  merely. 

In  that  case  it  was  necessary,  in  order  to  sustain  the  judgment, 
to  hold  that  the  jury  might,  without  evidence,  allow  counsel  fees, 
and  the  reason  why  that  was  so  is  given  by  the  court,  namely,  that 
the  fact  that  the  plaintiff  had  been  subjected  to  this  expense,  was 
patent  before  them.  This  would  be  a  sufficient  reason  for  not  prov- 
ing the  fact  that  counsel  was  employed,  and  had  rendered  services, 
because  that  is  patent  to  the  jury,  yet  it  would  hardly  be  a  satis- 
factory reason  why  the  value  of  those  services  should  not  be  proven, 
as  that  is  a  fact  not  patent  in  the  case.     StiU  we  think  the  opin- 
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ion  then  expressed,  that  such  evidence  should  not  be  reoeiyed,  rests 
upon  sound  principles,  and  correctly  states  the  only  rule  practioi^ 
ble  in  the  trial  of  such  causes. 

In  Fairbanks  y.  Witter,  18  Wis.  287>  it  is  said,  that  if  counsel 
"fees  are  to.  be  allowed  by  the  jury,  it  must  be  on  the  principle  that 
such  fees  are  in  the  nature  of  expenses  incurred,  and  therefore  as 
compensation,  rather  than  as  a  penalty,  and  this  is  the  logical 
deduction  from  the  cases  of  Roberts  y.  Mason,  and  Finney  y.  Smith, 
supra. 

The  able  discussion  of  the  question  between  Professor  Oreenleaf 
and  Mr.  Sedgwick  as  to  the  true  rule  of  damages,  in  cases  sound- 
ing in  tort,  or  rather  whether,  in  any  case,  punitive  damages,  a6 
distinguished  from  compensation,  could  be  allowed,  turned  at  last 
largely  upon  the  legal  meaning  of  these  terms ;  that  is,  whether, 
when  the  elements  of  fraud,  malice,  etc.,  mingle  in  the  controversy, 
the  damages,  which  the  jury  may  give,  in  addition  to  mere  com- 
pensation or  such  as  are  generally  allowed,  was  to  be  classified  as 
compensation  for  the  greater  injury,  or  as  a  penalty.  In  this  State 
we  have  in  these  cases  classified  counsel  fees  as  compensatory 
damages. 

Counsel  fees  being  in  the  nature  of  consequential,  rather  than 
special  damages,  fall  within  the  general  rule  already  cited  that  they 
are  recoverable,  without  being  pleaded. 

'  The  cardinal  rule,  that  the  evidence  must  be  confined  to  the  is- 
«ue,  requires  that  collateral  issues,  such  as  the  value  of  counsel  fees, 
in  an  action  of  tort,  should  be  excluded. 

If  the  plaintiff  can  present  such  an  issue  he  cannot  be  limited  atf 
to  the  number  of  witnesses  he  may  call,  nor  can  the  defendant  b^ 
denied  the  right  to  call  counter-witnesses  to  the  same  question: 
The  issue  legally  before  the  jury  is  thus  perverted  into  a  contest  as 
to  the  value  of  the  services  of  plaintiff's  counsel,  in  the  very  case 
they  are  trying.  The  counsel  whose  fees  are  the  subject  of  contro- 
versy necessarily  labors  to  show  the  highest  value,  though  in  fact 
he  may  bounder  a  contract  for  a  fixed  price,  much  less  than  he  can 
prove ;  while  opposing  counsel  may  depreciate  these  services,  by 
showing  that  the  value  fixed  is  excessive,  and  by  showing  want  of 
professional  skill  in  the  management  of  the  case.  To  illustrate  the 
incongruous  nature  of  this  controversy,  the  case  at  bar  affords  an 
apt  illustration.  The  first  judgment  for  the  plaintiff  was  reversed 
by  the  District  Oourt     Should  plaintiff  recover  for  these  services? 
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That  depends  on  whether  the  reversal  was  occasioned  by  the  want 
of  skill  of  his  counsel,  or  by  a  blander  of  the  court  These  ques- 
tions would  be  material  and  would  open  an  unseemly  controyersy. 

Again,  such  an  allowance  by  the  jury  rests  in  their  discretion.  It 
does  not  depend  on  the  yalue  of  such  services,  but  on  whether  the 
case  is  one  in  which  it  may  be  made.  In  allowing  such  fees  the 
oourts  of  this  State  have  gone  further  than  the  courts  of  many  other 
States,  but  in  doing  so,  it  was  not  intended  to  enlarge  the  issues 
to  be  tried  by  the  jury.  To  permit  such  evidence  would  be  to  ten- 
der a  verbal  issue,  on  which  each  party  would  have  the  right  to  be 
heard,  which  was  unknown  at  common  law,  and  which  would  open 
a  wide  door  to  embarrassing  and  unpleasant  controversy.  It  would 
involve  no  question  of  fact  material  to  the  case,  but  would  call  for 
the  professional  opinion  of  experts  in  such  matters,  based  upon  con- 
troverted questions  in  the  case.  This  would  involve  an  inquiry 
into  the  ability  of  plaintiffs  counsel,  the  value  of  his  services 
and  the  degree  of  skill  with  which  he  is  managing  the  case  on  triaL 
In  the  practical  administration  of  justice,  the  evidence  should  be 
confined  to  the  issue,  otherwise  the  court-  would  be  led  into  a 
labyrinth  of  difficulties.  In  leaving  this  matter  to  the  discretion  of 
the  jury  under  all  the  facts  before  them,  without  proof  of  this  char* 
aoter,  we  only  follow  the  analogy  of  the  law  in  all  such  actionsi 
where,  without  actual  proof  of  the  amount  of  damages,  the  jury 
may  in  their  estimate  allow  such  an  amount  as  will  be  adequate 
for  the  injury  under  all  the  circumstances.  Counsel  fees  are  not  to 
be  allowed,  as  of  course,  though  proved,  when  the  plaintiff  recovers, 
as  is  the  case  where  sps^ J  damages,  such  as  surgeons'  services  and 
expenses  of  nursing,  etc.,  are  claimed,  but  only  as  an  item  of  esti- 
fluited  general  damages  to  be  included  in  the  discretion  of  the  jury. 

JudgmmU  rmmned  and  cause  rmaandii. 
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ABBAS  GOBPXJS.    The  opinion  states  the  case. 


John  8.  Murphy,  for  plaintiff  in  error. 
Walter  T,  Logan,  for  defendant  in  error. 

WHiTEy  J.  The  only  question  submitted  in  this  case  is,  whether 
the  council  of  the  city  was  authorized  to  create  the  offense  of  which 
accused,  Nolte,  was  conyicted. 

The  ordinance  is  not  made  part  of  the  record,  but  it  is  admitted 
that  the  charge  is  in  accordance  with  the  ordinance.  If  it  were  not 
80  admitted,  it  must  be  presumed  in  the  absence  of  any  showing  to 
the  contrary  in  the  record. 

For  the  authority  of  the  city  council  in  the  matter  we  are  referred 
to  section  2108  of  the  Beyised  Statutes.  That  section,  among  other 
things,  proyidos  that  the  council  shall  haye  power  *^  to  proyide  for 
the  punishment  of  any  yagrant,  common  street  beggar,  common  pros- 
titute, habitual  disturber  of  the  peace,  known  pickpocket,  gambler, 
burglar,  thief,  watchstufler,  ball-game  player,  a  person  who  prac- 
tices any  trick,  game  or  deyice  with  intent  to  swindle,  a  person  who 
abuses  his  family,  and  any  suspicious  person  who  cannot  giye  a 
reasonable  account  of  himself.'' 

One  of  the  classes  of  persons  against  whom  the  council  was  au- 
thorized to  proyide,  was  known  thieyes.  The  accused  was  found  to 
be  of  this  class.  The  charge  on  which  he  was  conyicted  was  that  of 
being  a  known  thief,  and  found  in  the  city  of  Cincinnati,  contrary 
to  the  ordinance  of  the  city.  No  question  arises  on  the  eyidence, 
and  the  proof  must  be  presumed  to  haye  been  sufficient.  That  the 
creation  of  the  offense  was  authorized  by  the  statute  we  entertain 
no  doubt.  The  statute  declares  that  the  council  shall  haye  power 
to  proyide  for  the  punishment  of  any  known  thief.     This  brings  us 
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to  the  question  whether  the  enactment  of  the  statute  is  within  the 
power  conferred  upon  the  general  assembly. 

The  only  limitations  to  the  creation  of  offenses  by  the  legislative 
power  are  the  guaranties  contained  in  the  bill  of  rights,  neither  of 
which  is  infringed  by  the  statute  in  question.  It  is  a  mistake  to 
suppose  that  offenses  must  be  confined  to  specific  acts  of  commis- 
sion or  omission.  A  general  course  of  conduct  or  mode  of  life  which 
is  prejudicial  to  the  public  welfare  may  likewise  be  prohibited  and 
punished  as  an  offense.  Such  is  the  character  of  the  offense  in 
question. 

The  case  of  Byer  y.  OommonweaUh,  42  Penn.  St.  89,  cited  and 
relied  upon  by  counsel  in  this  case,  has  no  direct  bearing  on  the 
question  now  under  consideration.  The  question  there  was  whether 
the  act  of  March  13,  1862,  of  the  State  of  Pennsylyania,  authoris- 
ing the  Bummaiy  conyiction,  without  a  jury,  of  professional  thieyes, 
etc.^  was  yalid  under  the  Constitution  of  that  State.  The  act  under 
consideration  in  that  case  is  found  in  1  Brightley's  Purdon's  Dig.,  p. 
846,  §  158.  The  act  was  held  constitutional,  and  the  opinion  in 
the  case  contains  a  learned  summary  of  the  law  of  England  and  of 
I^ennsylyania  on  the  subject. 

The  case  of  Pwple  y.  McCarthy^  45  How.  Pr.  97,  inyoWed  a  sim- 
ilar question  arising  under  a  statute  of  New  York.  The  constitu* 
tionality  of  the  statute  was  also  upheld  in  that  case. 

In  the  present  case  no  such  question  arises.  The  accused,  under 
our  law,  was  entitled  to  a  trial  by  jury,  as  the  punishment  of  the 
offense  inyolyed  imprisonment.  Rev.  Stats.,  §§  1788,1819.  He 
howeyer  waiyed  a  juiy,  and  consented  to  be  tried  by  the  court 

At  common  law,  a  common  scold  was  indictable ;  so  also  a  com- 
mon  barrator  ;  and  by  yarious  English  statutes,  summary  proceed- 
ings were  authorized  against  idlers,  yagabonds,  rogues  and  other 
dasses  of  disorderly  x)ersons.  See  Stephen's  Dig.  of  Grim.  L.,  art. 
193.  In  the  seyeral  States  in  this  country  similar  offenses  are  cre- 
ated. In  some  of  the  States  it  is  made  an  offense  to  be  a  common 
drunkard,  a  common  gambler,  a  common  thief,  each  State  defining 
the  offenses  according  to  its  own  yiews  of  public  policy.  The  case 
of  Commonwealth  y.  HopkinSy  2  Dana,  418,  was  the  prosecution  of 
a  person  for  being  a  common  gambler  ;  of  World  y.  StaiSy  50  Md. 
49,  for  being  a  common  thief. 

In  such  cases  the  offense  does  not  consist  of  particular  acts,  but 
fn  the  mode  of  life,  the  habits  and  practices  of  the  accused  in  re- 
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qieot  to  the  character  or  traits  which  it  is  the  object  of  the  statute 
creating  Hie  offense  to  suppress. 

The  order  of  the  Probate  Court  discharging  the  d^endant  in  error 
from  oQstody  is  roTeraed. 


Statib  t.  Svlt, 
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▲  IUm  aad'mldicioaB  pubHcatioii  that  one's  hoaae  had  been  eeardied,  under 
l^gml  proeess,  for  stolmi  goods  supposed  to  be  seoreted  therein.  Is  libelloos 

JMTM. 

INDICTMENT  for  libeL     The  head-note  shows  the  case.    The 
indictment  was  qpashed  below. 

0.  O,  Rawhna,  for  plaintiff  in  error. 
J*.  K.  Mower,  for  defendant  in  error. 

BoYHTON^  C.  J.  The  defendant  was  indicted  for  publishing  a 
false  and  malicious  libel  concerning  Tandy  S.  Collins.  The  in- 
dictment was  founded  on  section  21^  chapter  3,  of  the  Crimes  Act 
of  1877.  74  0.  L.  246 ;  Bey.  Stats.,  §  6828.  On  motion  of  the 
defendant^  the  court  quashed  the  indictment  on  the  ground  that  it 
charged  no  offense.  The  correctness  of  this  ruling  is  the  only 
question  arising  in  the  case.  It  is  claimed  in  argument,  in  support 
of  the  order  quashing  the  indictment,  that  the  matter  charged  as 
libellous  is  not  actionable  except  upon  averment  and  proof  of  special 
damage,  and  consequently  that  the  publication  cannot  be  made  the 
subject  of  an  indictment. 

This  result  undoubtedly  would  follow  if  counsel  are  right  in  the 
position  that  proof  of  special  damage  is  essential  to  recoyery,  in  a 
civil  action  by  the  party  concerning  whom  the  publication  is  made. 
Such  proof  however  is  not  essential  to  recovering,  as  will  be 
presently  shown.  Counsel  have  fallen  into  an  error  in  assuming 
that  the  rule  applicable  to  words  spoken  applies  with  all  its  limita- 
tions to  matter  that  is  written  and  published. 


mni 
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In  Walgon  v.  Trask,  G  Ohio,  531  (3?  Am.  Dec.  271),  it  was  eaid  t 
"alibelinreferencetoindiTidualiDJury  may  bedetined  tobe  a  fi 
and  malicious  publication  against  an  individual,  cither  in  prin^ 
i^riting,  or  by  pictures,  with  intent  to  injure  his  reputation,  and 
pose  liim  to  public  hatred,  contempt,  or  ridicule,"  ' '  Words  of  ridiij 
only,  or  of  contempt,  which  merely  tend  to  lessen  a  man  in  pal 
esteem,  or  to  wound  bis  feelings,  will  support  a  suit  for  li] 
because  of  their  being  embodied  in  a  more  permanent  a 
during  form  ;  of  the  increased  deliberation  and  malignity  of  tl 
publication,  and  of  their  tendency  to  provoke  breaches  of  the  pal 
peace," 

In  Tappan  v.  Wilson,  1  Ohio,  190,  it  was  further  said  thai 
the  "  tendency  of  the  publication,"  being  malicious,  "  is  to  degi 
and  lessen  the  standing  "  of  the  person  concerning  whom  the  p 
lieation  is  made,  it  is  a  libel.  The  general  current  of  authoril 
tu  the  same  effect,  holding  that  although  the  matter  publii 
might  not,  without  averment  and  proof  of  special  damage,  be 
tionable,  if  only  spoken,  yet  if  ))ubliBhed,  and  it  be  of  a  charao 
which,  if  believed,  would  naturally  tend  to  expose  the  person  4 
ceniing  whom  tlie  same  wa^  published,  to  public  hatred,  conteQ 
or  ridicule,  or  deprive  him  of  the  benefits  of  public  confidena 
social  intercourse,  such  publication  is  a  libel,  and  an  action  will 
therefor  although  no  special  damage  is  alleged.  Tilhon  v.  Robbi 
68  Me.  295  ;  s.  c,  28  Am.  Hep.  50 ;  Dexter  v.  Spear,  4  Mas.  1 
Smart  v.  Bianchard,  42  N.  H.  151 ;  Adame  v.  Lawson,  17  Ot 
aSO  ;  M'Oregor  v.  Thwaitea,  4  D.  &  K,  695  ;  ThorUy  v.  KerT\ 
Taunt.  354  ;  VilUrs  v.  MontUy,  2  Wils.  403  ;  Starkie  on  SlaE 
and  Libel,  §  153  ;  see  note  to  Steele  v.  Soutktoick,  1  H.  A  W. 
Uad.  Cas.  123  ;  Roscoe  Ev.  791  ;  2  What.  Or.  Law,  §  1698. 

In  Cropp  V.  Tilney,  3  Salk.  226.  Lord  Holt  said  :  "Scandal 
matter  is  not  necessary  to  make  a  libel.  It  is  enough  if  the 
fendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff,  or  to  tn 
him  contemptible  or  ridiculous." 

In  Shipley  v.  Todhunter,  7  C.  &  P.  680,  Tindal,  C.  J..  1 
that  "  any  written  communication  which  bears  on  the  face  of  it 
charge,  or  which  tends  to  vilify  another,  is  a  libel." 

In  Woodard  v.  Dowsing,  2  M.  &  R.  74,  it  was  said,  that  " 
written  publication,  which  tends  tu  disgrace,  is  actionable."  J 
in  Sexton  v.  Spear,  »vpra,  it  was  said  by  Judge  Story,  that  " 
publication,  the  tendency  of  which  is  to  degrade  or  injure  anoti 
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peraoiiy  or  bring  him  into  hatred,  ridionle,  or  oontempt,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of  an  act  odious  and 
disgraceful  in  society,  is  a  libeL" 

In  Bell  T.  Stone,  1  B.  &  P.  831,  the  action  was  for  publishing  of 
the  plaintiff  that  he  was  a  ''  villain/'  The  plaintiff  failing  to  prove 
special  damage,  the  court  directed  a  verdict  for  the  defendant ; 
counsel  however  contending  that  inasmuch  as  the  charge  was  in' 
writing,  it  was  actionable  without  proof  of  special  damage,  the 
court  asked  the  jury  what  damages  they  would  give  supposing  the 
plaintiff  entitled  to  recover  in  point  of  law.  They  answered,  one 
shilling.  Subsequently  a  rule  was  granted  on  the  defendant  to  show 
cause  why  the  verdict  in  his  favor  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff ;  and  upon  the  hearing,  the  court 
expressed  themselves  '^  clearly  of  the  opinion  that  any  words, 
written  and  published,  throwing  contumely  on  the  party,  were 
actionable,''  and  ordered  the  rule  to  be  made  absolute.  These 
authorities  abundantly  show  that  in  many  instances  a  marked  dis- 
tinction exists  between  words  spoken,  and  the  same  words  written 
and  published ;  and  that  words  written  or  printed  and  published^ 
imputing  to  another  any  act,  the  tendency  of  which  is  to  disgrace 
him,  or  to  deprive  him  of  the  confidence  and  good  will  of  society, 
or  lessen  its  esteem  for  him,  are  actionable  per  m,  and  consequently 
lay  the  foundation  for  an  indictment  under  the  statute. 

There  can  be  no  doubt,  within  the  principle  of  these  cases,  that 
the  indictment  in  the  present  case  charged  the  offense  of  libel.  No 
one  could  read  the  article  set  out,  assuming  its  statements  to  be 
true,  without  regarding  it  as  seriously  reflecting  on  the  character  of 
GoUins.  It  directed  public  attention  to  the  fact,  that  the  circum-> 
stances  implicating  him  in  the  larceny,  or  in  receiving  and  secreting 
the  goods  stolen,  were  sufficiently  suspicious  to  justify  a  search  of 
his  house  for  their  recovery.  Such  being  the  tendency  of  the 
publication  its  libellous  character  is  clearly  established  ;  and 
especially  is  this  so,  when  the  fact  is  considered,  that  in  case  the 
goods  or  any  part  thereof  were  found,  upon  such  search,  the  statute 
expressly  required  the  owner  to  be  arrested  and  taken  before  the. 
justice.     1  S  ft  0.  816. 

[Minor  point  omitted*] 
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tMmiimllaiB — burfflary — jntml 

One  who  breaks  ftDd  enters  n  buildioK  "ith  iDtent  to  Bt«>l  moaaj  fnm  ■  Ml* 
b  gailty  ot  barglary,   aJttioogh  there  is  do  mooe;  in   the  aafe.    {Set  IHU, 

p.  m.) 

INDICTM£\T  for  burglary.      Acquittal.      The  opinion  statei 
tho  case. 

Edward  S,  Dowell,  prosecuting  attorney,  for  State. 

BoYNTON,  C.  J,  The  judge  presiding  at  the  trial  seems  to  h»vo 
been  of  the  opinion  that  the  itverment  of  an  intent  to  steal  the  per- 
gonal effects  or  property  of  the  owner  of  the  building  broken  into 
is  not  flUBtained  unless  property  belonging  to  such  owner  and  which 
the  accused  intended  to  steal  was  found  within  the  building.  The 
instruction  in  effect  directed  the  acquittal  of  the  defendant  if  no 
money  was  kept  in  the  safe,  although  he  believed  money  woold 
there  be  found,  and  the  breaking  jind  entry  were  with  the  intent  to 
steal  it.  In  this  we  think  the  court  erred.  Burglary,  under  the 
Etatute,  involves  the  iugrudicnts  of  breaking  and  entering  the  boUd- 
ing,  in  the  night,  forcibly  or  maliciously  with  intent  to  commit  a 
felony  or  with  intent  to  steal  property  of  some  value.  It  differs 
but  slightly  from  burglary  at  common  law.  2  East  P.  C.  484.  The 
offense  is  complete  when  the  facts  entering  into  the  above  defin- 
ition exist,  whether  the  iatent  is  executed  or  not.  It  has  been  re- 
peatedly held  and  the  rule  is  well  established,  that  in  an  indict- 
ment for  burglary  it  is  not  necessary  in  alleging  the  intent  to  steal 
to  specify  to  whom  the  goods  intended  to  be  stolen  belong.  It 
was  not  required  at  common  law,  nor  is  it  under  the  statute.  Qium 
V.  Nichols,  1  Cox  C.  C.  218;  Reg,  v,  Lawes,  1  C.  &  P.  62;  2  Rubs. 
on  Cr.  (9  Am.  ed.)  U. 

The  breaking  and  entering  with  the  felonious  intent  constitnte- 
the  offense.  It  is  true,  that  in  Queen  v.  Jenks,  the  trial  of  whilst 
is  reported  in  3  Leach  (4  ed,),  774,  the  court  held  upon  review,  that 
where  a  specific  intent  is  laid  to  steal  the  goods  of  one.  not  the 
owner  of  the  building,  the  intent  must  be  proved  as  laid.     3  East 
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P.  C.  514;  2  Bubs,  on  Or.  44.  The  doctrine  of  this  case  has  not 
met  with  oniyenal  approval^  its  correctness  being  denied  by  Mr. 
Bishop  in  2  Bish.  on  Or.  Law,  §  114,  where  it  is  asserted  that  if  it 
appear  that  there  were  a  breaking  and  entry  with  intent  to  steal,  a 
oonyiotion  should  follow,  although  the  specific  intent  charged  is 
not  established  by  the  prod  Whether  the  rule  in  Jenks'  case  is 
oorrect  or  not  we  need  not  stop  to  inquire,  as  the  present  case 
seems  clearly  distinguishable  from  it.  The  question  here  is  whether 
the  act  of  breaking  and  entering  with  intent  to  steal  money  from 
the  safe  of  the  owner  of  both  the  building  and  safe,  in  the  belief 
that  money  was  there,  is  reduced  to  a  mere  trespass  from  the  cir* 
enmstanoe  that  contrary  to  the  expectation  of  the  defendant,  no 
money  was  there  found,  coupled  with  the  &ct  that  the  safe  was 
not  used  as  a  place  for  its  deposit.  We  think  it  was  not.  The 
offense  was  complete  whether  money  was  there  deposited  or  not. 
The  breaking  and  entering  were  with  intent  to  steal  the  property 
of  Houts.  This  brings  the  case  within  both  the  words  and  object 
of  the  statute.  The  public  security  was  as  much  disturbed  by  the 
act  committed,  as  if  money  had  been  actually  found.  The  offense  is 
one  against  the  security  of  property,  and  the  failure  to  execute  the 
intent  was  the  result  only  of  an  unforeseen  and  unexpected  circum- 
stance. Where  a  statute  makes  an  assault  upon  a  person  with  intent 
to  steal  from  his  pocket  a  criminal  offense,  it  is  no  answer  to  an  in- 
dictment charging  such  offense  that  nothing  was  found  in  the  pocket. 
It  has  been  repeatedly  held  that  where  the  hand  is  thrust  into  the 
pocket  with  intent  to  steal  what  may  there  be  found,  the  offense  is 
complete  whether  any  thing  be  found  or  not.  State  y.  Wiison,  30 
Oonn.  500;  Hamilton  t.  State,  36  Ind.  280;  s.  c,  10  Am.  Bep.  22; 
Chmmonweatth  y.  Jaeohn,  9  Allen,  274;  1  Bish.   Cr.  Law,  §  743, 

A  distinction  seems  to  prevail  in  the  English  cases,  between  an 
attempt  to  commit  a  felony  and  an  act  done  with  intent  to  commit 
it  In  Quwn  v.  Chodail,  2  Cox  G.  G.  41,  the  accused  was  indicted 
for  using  an  instrument  upon  the  body  of  Catharine  Snowden  with 
intent  to  procure  a  miscarriage.  The  statute  declared  that  whoso- 
ever, with  intent  to  procure  the  miscarriage  of  any  woman,  shall 
*  ♦  ♦  unlawfully  use  any  instrument,  etc.,  *  ♦  ♦  shall  be 
guilty  of  felony.  It  appeared  from  the  evidence  that  the  instru- 
ment was  used  with  the  intent  laid  in  the  indictment;  but  the 
medical  witnesses  stated  from  the  result  of  a  post-mortem  examina- 
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Hon,  that  Catharine  Snowden  was  not  pregnant  at  the  time  the 
instrument  was  used.  Upon  reservation  of  the  question  for  the 
consideration  of  the  judges,  it  was  held  immaterial  whether  the 
woman  was  in  &ct  pregnant  or  not.  In  McPherson's  case^  it  was 
held  that  where  a  statute  makes  it  an  offense  to  attempt  to  commit 
a  f elony,  the  attempt  must  be  to  do  that  which  if  successful  would 
have  constituted  or  resulted  in  a  felony,  and  consequently  that 
where  the  attempt  charged  was  to  steal  certain  goods  from  a  dwell- 
ing-house no  conyiction  could  be  had,  it  appearing  that  the  goods 
had  been  previously  stolen  by  some  one  else.  Dearslej  &  Bell,  197. 
OooKBUBN,  G.  J.,  in  delivering  the  opinion  however  remarked, 
that  ^'attempting  to  commit  a  felony  is  clearly  distinguishable 
from  intending  to  commit  it." 

That  this  distinction  is  not  supported  by  the  American  cases  is 
asserted  by  both  Mr.  Bishop  (1  Bishop  Gr.  Law,  §  742)  and  by  Mr. 
Wharton  (1  Whart  Gr.  Law,  §  186).  See  Holmes  on  Gommon  Law, 
69.  In  the  present  case  it  is  not  necessary  to  examine  the  ground 
on  which  the  distinction  is  said  to  rest  We  are  of  the  opinion 
that  the  breaking  and  entering  the  warehouse  of  the  prosecutor  as 
alleged,  with  intent  to  steal  money  supposed  to  be  in  the  safe  within 
the  building,  was  burglary,  notwithstanding  the  fact  that  no  money 
was  there  found  or  kept.  The  failure  to  accomplish  the  result 
contemplated  was  wholly  independent  of  the  defendant's  will,  and 
did  not  in  the  least  mitigate  the  turpitude  of  the  offense. 

The  statute  was  designed  to  afford  security  against  a  breaking 

and  entering  with  intent  to  steal,  and  when  the  act  and  intent 

concur  the  statute  is  none  the  less  violated,  because  through  some 

unforeseen  circumstance  the  criminal  enterprise  proves  unsuccessful 

in  its  result. 

Exceptions  sustained^ 


NoTB  BT  TBB  BspovrsB.— In  PwjpUB  T.  JbfMSi  46  Mksh.  441,  It  was  held  that  It  is  no  de» 
fonse  to  a  prosecution  for  attempt  to  oommit  laroeny  from  the  person  that  the  person  had 
nothing  to  take.    Adopting  Com.  t.  MeDonaldy  6  Cosh.  86& 

In  the  recent  case  of  Mason,  con?lcted  by  court-martial  of  an  assault  on  Oulteau,  Judge 
Advocate-Oeneral  Swaiii  instructed  the  president  that  Mason  was  not  guilty  of  an  assault 
on  Quiteau.  because  **Quiteau  being  in  a  reclining  position  on  his  oot,  a  substantial  briok 
wall  intervened  between  him  and  the  line  of  fire,  and  he  was  therefore  in  absolute  security 
from  any  effort  Mason  might  make  to  shoot  him  at  the  time.**  And  he  quoted  from 
Wharton*  '  *  Where  however  there  is  wanting  apparent  and  real  ability  to  hurt  in  any  wsy 
there  is  generally  no  assault.**  **  Where  the  ability  to  oommit  a  felonious  attack  is  apparent 
and  really  wanting,  there  is  generally  no  assault.**  According  to  his  views  It  would  be  no  ai^ 
sanlt  for  one  to  shoot  at  another  in  the  dark,  when  heoould  not  see  him, or  behind  a  tree,or 
through  a  closed  door.    Mason  knew  Gulteau  was  in  the  room;  he  did  not  know  he  wasout 
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of  his  line  of  fln;  he  fired  Into  tbe  room,  as  neariy  at  him  as  he  coald  and  intending  to  kill 
him;  and  his  buUet  lodged  in  the  room  near  Quiteau.  This  is  dearly  an  assault.  The  case 
wonld  have  been  different  if  Guiteau  had  not  been  in  the  room  or  had  been  beyond  shoot- 
ing distance.  The  putting  Guiteao  In  fear  was  In  Itself  an  assault.  It  has  been  held  thai 
a  threat  to  strike,  although  not  within  striking  distance,  is  an  assault,  Justifying  self-de- 
fense. PeapU  ?.  Falos,  27  Gal.  (SO.  80  of  a  threatening  adTanoe  with  an  Intent  to  strike, 
■Ithmmli  flifi  sgimsimi  wns  stfuipcid  bnfom  hn  gnf  within  stillrlnii  rtlHtnum  SUphmuf, 
Jfysn,  4  a  ft  P.  849;  Slate  ▼.  Vaunoy,  65  N.  C.  fifti.  80  of  riding  after  a  perKm  so  as  to 
compel  him  to  seek  shelter.  Morton  ▼.  Shoppoe^  8  P.  ft  P.  8^1.  80  of  chasing  and  shoot- 
ingat  a  woman,  whereby  she  Is  put  In  fear,  and  retreats  to  a  place  of  safety.  SUUe  r. 
yedv,  74 N.  a  4S7:  S.O.,  81  Am. Rep.  496.  StiU  more  nearly  In  pdnt Is IftiOeii ▼.  fliata, 
46  Ala.  48 ;  8.  a,  6  Am.  Bep.  691,  where  the  accused  presented  a  loaded  gun  at  another  per- 
son, and  snapped  It  three  times,  but  It  did  not  explode  because  there  was  no  cap  on  It,  and 
It  was  held  that  if  the  accused  supposed  there  was  a  cap  on  it,  there  was  an  assault.  80 
In  Hamilton  ▼.  State,  96  Ind.  880 ;  8.  o.,  10  Am.  Bep.  88,  a  conviction  was  had  of  assanlt 
with  Intent  to  take  a  five  dollar  bill,  although  the  person  assaulted  had  no  such  blU.  Mr. 
BUhopaajs:  **  There  Isno  need  for  the  par^  assailed  to  be  put  In  actual  peril.  If  only  a 
well-founded  apprehension  Is  created.  Therefore  If  within  shooting  distance  one  men* 
adngly  points  at  another  with  a  gun,  apparently  loaded,  yet  not  loaded  In  fact,  he  com- 
mtts  an  assault  the  same  as  If  It  were  loaded.**  In  €&m.  r.  IThite,  110  Masa  407,  It  was 
held  that  this  would  be  so  eren  If  the  accused  knew  the  gun  was  not  loaded.  But  tJiis  haa 
not  been  generally  accepted.  There  can  be  no  doubt  that  if  one  shoots  a  bullet  Intoa 
room.  Intending  to  hit  aperson  whom  he  knows  to  be  in  the  room,  and  whom  he  does  not 
know  to  be  out  of  reach  of  his  shot,  he  is  guilty  of  an  assault.  There  Is  an  apparent 
ahOtty  to  hurt :  the  act  Is  adapted  to  the  end;  and  as  Mr.  Bishop  says,  ^' the  adaptation 
need  only  be  apparent.**  Sosays  Dr.  Wharton  In  effect.  See  StaU  ▼.  JforMn,  85N.  O. 
103;  B.  Om  89  Am.  Bep.  711  and  71& 


Mbbbick  y.  Mebbick. 

(87  Ohio  8t.  196.) 

A  tettntor  owned  only  ICOacrea  of  land,  one-half  in  section  27,  the  other  being 
the  east  half  of  the  north-east  quarter  of  section  28.  He  devised  the  former 
half  by  a  correct  deecriptlon,  but  in  deTlaing  the  other  the  word  '*  south  ** 
was  need  by  mistake  for  "  north."  HM^  that  the  erroneous  part  should  be 
rejected,  and  the  devise  would  take  elTect.  * 

SUIT  tor  construction  of  a  will.  The  will  provided  as  follows: 
''  Item  2.  I  give  and  bequeath,  after  the  death  of  my  wife,  to 
my  son,  Robert  Merrick,  the  west  half  of  the  north-west  quarter  of 
section  number  twenty-seven  (27),  township  one  (1),  south  range 
three  (3),  east,  he  paying  Prank  Merrick,  son  of  J.  J.  Merrick,  two 
hundred  dollars,  at  the  time,  he,  Frank  Merrick  arrives  at  his  ma- 

•Bee  ShenooodT.  ShtrwooA  (45  Wis.  8B7),  80  Am.  Bep.  787  ;  AfooretondT.  Brady  (8 0ni^ 

808),  84  Am.  Bep.  061. 
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jority  ;  and  he  is  to  pay  Isia  0.  Merrick,  daughter  of  J.  J.  Menu 
at  the  time  flhe  arrivee  at  her  majority,  one  hundred  and  fifty  3 
lars.  Elmer  Merrick,  the  oldest  son  of  laaac  Merrick,  two  hundi 
dollars  at  the  time  he  arrives  at  his  majority." 

"Item  3.  I  give  and  beijiieath  to  my  son,  Adam  R.  Merrii 
after  the  death  of  my  wife,  the  east  half  of  the  south-eaet  quaS 
of  section  number  twenty-eight  (28),  township  one  (1),  south 
throe  (3),  east,  containing  eighty  acres  of  land  more  orlesa.  A 
be,  the  said  Adam  R.  Merrick,  has  tu  pay  Mary  Elsie  Merrick,  I 
daughter,  three  hundred  dollars  when  she  arrives  at  her  majorii 
and  his  Ron,  Charles  H.  Merrick,  two  hundred  dollars,  at  the  til 
he  arrives  at  his  majority,  and  he  is  to  pay  Adam  W.  Smith,  i| 
hundred  and  fifty  dollars,  at  the  time  he  arrives  at  his  fall  ags> 
his  majority." 
,    The  opinion  states  other  facts. 


uier  <&  Sallzgaber  and  /.  D.  Clark,  for  plaintib  in  eni 
Price  £  Shissler,  for  defendant  in  error. 

Oket,  J.  By  statute  authority  is  granted  to  an  executor 
maintain  a  civil  action  in  the  Court  of  Common  Pleas,  asking  f 
direction  of  the  court  in  any  matter  affecting  the  trust,  estate 
property  to  be  administered,  and  the  rights  of  the  parties  in  inters 
54  Ohio  L.  W2,  §  8  ;  Rev.  Stats.,  §  6202.  And  see  Rothgeb  v.  Mam 
85  Ohio  St.  503. 

This  jurisdiction  Adam  R.  Merrick  has  invoked  ;  and  the  evid^ 
fully  supports  the  claim,  that  while  the  will  on  its  face  is  free  fre 
ambiguity,  the  word  south,  in  its  third  item,  was  inserted  by 
mistake  of  the  scrivener,  the  testator  intending  that  the  word  not 
should  be  used.  The  sole  question  therefore  is  whether,  on  proof 
such  fact,  it  is  competent  for  the  conrt  to  declare  that  the  east  hi 
of  the  north-east  quarter  of  section  28  passed  by  the  wUl  to  Adl 
S.  Merrick  on  the  death  of  his  mother. 

As  there  is  a  parcel  of  real  estate  which  is  accurately  described 
the  third  item  of  the  will,  it  might  well  be  argued,  if  that  clause  sto 
alone,  that  the  testator  must  have  believed  he  had  some  devisal 
interest  in  the  land,  and  hence  that  the  devise  related  to  such  It 
although  in  point  of  fact  he  had  no  interest  in  it  whatever.  Fitzpt 
rick  V,  Fitzpatrick.  36  Iowa,  674 ;  a  a,  14  Am.  Rep.  538  j  Kvrt§ 
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Mbner,  55  DL  514  ;  8.  c,  8  Am.  Bep.  665 ;  2  Randolph  &  Talcott's 
Jarman  on  WilLs^  403.  But  the  clause  does  not  stand  alone,  nor  is 
it  to  be  construed  as  standing  alone.  On  the  contrary  regard  must 
be  had  to  the  whole  instrument ;  and  while  the  wiU  can  only  be 
properly  construed  by  its  words,  we  may  be  aided  in  such  construc- 
tion by  evidence  of  the  situation  of  the  testator,  with  respect  to  his 
property  and  the  objects  of  his  bounty,  at  the  time  the  language  was 
employed.     Worman  y.  Teagarden,  2  Ohio  St.  380. 

The  inquiry  then  is  whether  the  description  in  the  third  item  is 
referable  to  the  fact  that  the  testator  must  have  supposed  he  had  a 
dcTisable  interest  in  the  premises  there  described,  or  whether  the  mis- 
take claimed,  that  is,  the  use  of  the  word  south  when  north  was  in- 
tended, was  really  made.  Which  is  the  more  reasonable  supposition? 
It  appears  that  the  testator  had  no  interest  whatever  in  the  land  there 
described,  at  the  time  or  after  the  will  was  executed.  It  then  be- 
longed to  and  was  in  the  possession  of  his  son  Isaac,  and  the  theoiy 
that  the  testator  was  perfectly  aware  of  th  at  fact  is  certainly  reasona- 
ble. On  the  other  hand  he  did  own  the  east  half  of  the  north-east  quar- 
ter of  the  same  section  —  indeed,  resided  on  it  when  the  will  was 
made  and  until  he  died ;  and  it  is  not  denied  that  it  is  embraced  in 
the  devise  to  his  wife,  for  he  devised  to  her,  for  life,  all  his  real 
estate,  consisting  of  two  eighty-acre  tracts.  One  of  these  tracts  he 
devised  by  proper  description  to  his  son  Robert,  on  the  death  of  his 
mother,  charged  with  certain  legacies,  and  unless  the  other  tract 
was  devised  to  Adam  R.,  at  the  death  of  his  mother,  it  will  pass  at 
her  death  to  the  testator's  heirs.  But  a  testator  is  not  presumed  to 
intend  to  die  intestate  as  to  any  interest  in  his  property  to  which 
his  attention  seems  to  have  been  directed.  Cottier  v.  Oottiery  3 
Ohio  St.  369.  Again,  unless  the  testator  intended  by  the  third 
item  to  devise  the  tract  in  the  north-east  quarter  which  he  really 
owned  why  postpone  the  taking  effect  of  such  devise  until  the  death 
of  his  widow?  Isaac,  as  we  have  seen,  was  the  owner  and  in  pos- 
session of  the  land  in  the  south-east  quarter,  and  it  is  not  reason- 
able that  the  testator  believed  his  widow  could  derive  any  advan- 
tage from  a  devise  to  her  of  that  land  during  life.  Moreover,  why 
cliarge  the  land  devised  to  Adam  R.  with  the  payment  of  $650  in 
legacies,  unless  he  intended  to  devise  the  premises  he  really  owned? 
Would  he  make  such  charge  on  land  in  which  he  had  no  interest, 
on  the  supposition  that  he  had  some  claim  upon  it?  Besides,  at 
the  time  the  will  was  executed,  Adam  B.  Merrick  had  resided  with 


Hiinnffv,  SttitQ. 

hiB  family  on  the  north-east  quiirter  in  question  for  more  thi 
yearB,  and  he  continued  to  reside  thereon.  Is  it  not  reasonall 
suppose  that  the  testator  desired  him  to  have  the  land  upon  u 
he  resided?  Clcurly,  all  the  land  which  the  testator  owned  wt 
vised  to  his  wife  for  life,  and  the  inference  is  irresistible  thai 
same  land,  and  no  other,  was  devised  to  his  two  sons,  Robert 
Adam  R.,  at  the  death  of  Mrs.  Merrick.  One  moiety  of  it  pi 
by  clear  words  to  Robert  on  the  death  of  his  mother  ;  and  rq 
ing  the  erroneous  description,  the  word  south,  sufficient  appeal 
the  face  of  the  will,  in  the  light  of  the  facte  here  disclosed,  to 
■^^H^     V  rant  us  in  saying  that  by  the  will  of  Adam  Merrick  the  other  ma 

.c«"^  the  east  halt  of  the  north-east  quarter  of  section  38,  HoaglJn  b 

ship.  Van  Wert  county,  passes  to  Adam  R,  Merrick,  on  the  d 
of  his  mother.  And  thus  the  ease  is  determined  by  ajust  and  pi 
application  of  the  maxim,/alm  demonstratio  non  nocet.  A»hn 
v.  Carleton,  Banning  v.  Banning,  12  Ohio  St.  381, 437  ;  1  Rand 
&  Talcott'B  Jarman  on  Wills,  ?34,  744  ;  2  id.  390. 

JudgnuiU  afirvn 


Hanoff  v.  Statb. 

(aTOhtol».t7B.) 
Orimiaal  teideTiee — erou-examinaiiim  i^pritim^. 


Ons  on  trikl  for  murder,  testifying  forhlmHelf,  irui  uiked   on 

tloD  if  he  hvl  Dot  IweD  Krreeted  for  assnuU  with  liil«at  to  kill.  The  ^ 
tiOD  "HU  objected  to,  bat  tlie  objection  wks  overruled,  uid  the  pril 
KDHwerMl  witliout  clkimlDg  hU  privilege.     Held,  no  error. 

/CONVICTION  of  murder.    The  opinion  shows  the  point 

Anderson  £  King,  for  plaintiS  in  error. 

M.  W.  Johnson,  prosecuting  attorney,  for  defendant  in  em 

Johnson,  J,  1.  Did  the  court  below  err  in  overruling  tho 
fendant" 8  objection  to  the  foregoing  question  put  by  the  Sta* 
cross-examination  of  defendant  ?  If  so,  was  the  error  such  M 
quires  a  reversal  of  the  judgment  ? 

The  defendant,  having  voluntarily  offered  himself  as  a  wife 
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in  his  own  behalf^  and  testified  in  chief,  thereby  subjected  himself 
to  a  legitimate  and  pertinent  cross-examination.  While  occupy- 
ing the  witness  stand  he  was  entitled  to  the  same  rights  and  privi- 
legeSy  fmd  was  subject  to  the  same  rules  of  evidence  as  any  other 
witness.  Brancktn  y.  Peopk,  42  N.  Y.  26f .  The  fact,  that  he  was 
also  a  party  accused  of  a  crime,  clothed  him  with  no  greater  rights 
or  privileges  as  a  witness,  nor  subjected  him  to  any  different  rule  of 
cross-examination  from  others.  The  same  latitude  and  the  same  lim- 
itations apply  to  his  cross-examination,  as  if  he  had  not  been  a  party. 
As  a  party  his  right  to  object  to  incompetent  questions,  addressed 
to  himself  as  a  witness,  are  the  same  as  if  they  were  addressed  to 
any  other  witness.  The  State  cannot  by  its  own  witnesses,  nor  by  a 
cross-examination  of  defendant's,  give  evidence  of  &cts  tending  to 
prove  another  distinct  offense,  for  the  purjiose  of  raising  an  infer- 
ence of  the  prisoner's  guilt  of  the  particular  crime  charged.  Ooble 
V.  Siaie,  31  Ohio  St.  100  ;  Hamitton  v.  State,  34  id.  82 ;  Common' 
weaUh  v.  Thrasher y  11  Gray,  450.  This  limitation  on  the  extent  of 
a  cross-examination  applies  to  the  cross-examination  of  the  defend- 
ant himself.  As  a  psurty,  he  has  the  right  to  object,  because  such 
•vidence  is  incompetent. 

But  the  defendant,  while  a  party,  was  also  his  own  witness,  sub- 
ject to  cross-examination. 

If  error  would  not  lie  to  a  like  cross-examination  of  any  other 
witness,  as  to  his  previous  conduct,  for  the  purpose  of  affecting  his 
credibility,  we  see  no  reason  why  it  should,  when  a  party  himself 
is  the  witness.  The  object  and  importance  of  a  cross-examination 
of  a  defendant  is  the  same,  and  therefore  the  rules  governing  it 
should  be  the  same.  In  matters  collateral  and  irrelevant  to  the 
particular  charge,  it  is  difficult  to  define  with  precision  the  limits 
of  such  cross-examination  when  the  object  is  to  test  the  credibility 
of  a  witness. 

In  this  court  the  question  may  be  regarded  as  settled,  that  **  the 
limits  to  which  a  witness  may  be  cross-examined  on  matters  not 
relevant  to  the  issue,  for  the  purpose  of  judging  of  his  character 
and  credit  from  his  own  voluntaiy  admissions,  rest  in  the  sound 
discretion  of  the  court  trying  the  cause.  Such  questions  may  be 
allowed  where  there  is  reason  to  believe  it  will  tend  to  the  ends  of 
justice;  but  they  ought  to  be  excluded  when  a  disparaging  couise 
of  examination  seems  unjust  to  the  witness  and  uncalled  for  by  the 
circumstances  of  the  case.''  Wroe  v.  Staie.  20  Ohio  St.  460. 
Vol.  XLI  —  68 
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In  that  case  one  of  the  questions  asked  the  witness  on  cross-ex- 
amination was:  *^  Are  you  not  now  under  indictment  for  murder  in 
the  second  degree  in  this  court? "  The  defendant  objected,  his 
objection  was  oyerruled,  and  the  witness  answered  that  he  was  but 
had  pleaded  not  guilty.  * 

After  a  careful  review  of  the  authorities  the  conclusion  stated 
was  reached,  and  for  the  reason  that  the  limits  of  such  a  cross-ex- 
amination must  in  a  great  measure  rest  in  the  sound  discretion  of 
the  court  trying  the  case.  This  court  therefore  refused  to  reverse 
the  judgment,  there  appearing  no  abuse  of  that  discretion.  That 
case  is  decisive  of  this  unless  it  be  that  defendant's  rights  as  a  party 
add  a  limitation  to  the  cross-examination  that  does  not  exist  in  the 
case  of  another  witness.  In  this  respect  Brandon  v.  People,  42  N. 
Y.  265,  is  exactly  like  the  case  at  bar. 

The  defendant  was  indicted  for  larceny  and  after  evidence  was 
given  in  support  of  the  charge,  she  was  placed  upon  the  stand  in 
her  own  behalf  and  denied  her  guilt  On  cross-examination  she 
was  asked  if  she  had  ever  been  arrested  for  theft.  Her  counsel  ob- 
jected but  the  question  was  allowed,  and  she  answered  that  she 
had.  The  court  after  laying  down  the  principle  that  the  defendant 
as  a  witness  was  subject  to  the  same  rules  as  other  witnesses,  re- 
fused to  reverse  the  conviction,  holding  that  any  abuse  of  this  lati- 
tude of  cross-examination  is  guarded  against  in  two  modes:  (1)  By 
the  privilege  of  the  witness  to  decline  to  answer  any  question  which 
may  disgrace  him  or  tend  to  charge  him  as  a  criminal;  (2)  By  the 
power  of  the  court  to  prohibit  an  unreasonable  or  oppressive  cross- 
examination.  In  the  case  at  bar  the  witness  did  not  claim  this 
privilege  but  answered  as  shown  in  the  statement  of  facts. 

So  in  Great  W.  Turn.  Co.  v.  Loomis,  32  N.Y.  127,it  was  held  that 
the  court  in  which  a  cause  is  tried,  in  the  exercise  of  its  discretion, 
may  exclude  disparaging  questions  not  relevant  to  the  issue,  put  on 
cross-examination  for  the  purpose  of  impairing  his  credit;  and  it 
may  in  its  sound  discretion  allow  such  questions  where  there  is 
reason  to  believe  they  may  tend  to  promote  the  ends  of  justice. 
See  also  Connors  v.  People,  60  N.  Y.  240. 

In  People  v.  Crapo,  76  N.  Y.  288;  s.  c,  32  Am.  Rep.  302,  these 
cases  were  commented  upon  and  distinguished,  but  it  is  a  mistake 
to  suppose  that  it  conflicts  with  them.  There  the  defendant  was 
on  trial  for  larceny  and  was  a  witness  in  his  own  behalf.  On  cross- 
examination  he  was  asked  if  he  had  ever  been  arrested  on  a  charge 
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of  bigamy.  The  question  was  allowed  but  the  judgment  that  fol- 
lowed was  reyersed,  the  court  holding  that  such  irreleyant  ques- 
tions must  at  least  be  such  as  clearly  go  to  impeach  the  general 
moral  character  and  credibility  of  the  witness.  Whether  he  had 
been  charged  with  bigamy  did  not  tend  to  impair  the  credibility  of 
the  prisoner  as  a  witness.  It  was  further  added,  and  in  this  we 
fully  concur:  **  The  discretion  which  courts  possess  to  permit  ques- 
tions of  particular  acts  to  be  put  to  witnesses  for  the  purpose  of 
impairing  their  credibility,  should  be  exercised  with  great  caution 
when  an  accused  is  a  witness  on  his  own  triaL  He  goes  upon  the 
stand  under  a  cloud:  he  stands  charged  with  a  criminal  offense, 
not  only,  but  is  under  the  strongest  possible  temptation  to  giy^  eyi- 
deuce  fayorable  to  himself.  His  eyidence  is  therefore  looked  upon 
with  suspicion  and  distrust,  and  if  in  a4dition  to  this  he  may  be 
subjected  to  a  cross-examination  upon  eyery  incident  of  his  life 
and  eyery  charge  of  yice  or  crime  which  may  be  made  against  him 
and  which  has  no  bearing  upon  the  charge  for  which  he  is  being 
tried,  he  may  be  so  prejudiced  in  the  minds  of  the  jury  as  fre* 
quently  to  induce  them  to  conyict  upon  eyidence  which  would 
otherwise  be  deemed  insufficient."  While  we  fully  concur  in  these 
remarks  as  applicable  to  the  court  trying  the  case,  it  is  not  claimed 
they  furnish  any  reason  for  depriying  that  court  of  the  exercise  of 
its  sound  discretion. 

For  an  abuse  of  that  discretion,  as  in  the  case  from  79  N.  T.,  the 
Appellate  Court  may  reyerse,  but  unless  it  is  manifest  from  the 
whole  record  that  such  discretion  has  been  abused  to  the  prejudice 
of  the  party  complaining,  error  will  not  lie.  Thus  in  Lee  y.  State, 
21  Ohio  St.  151,  it  was  held  that:  ''Where  an  accomplice  testifies 
as  a  witness,  a  liberal  and  full  cross-examination  for  the  purpose  of 
testing  the  truth  of  his  statement  should  be  permitted;  and  it  is 
error  to  restrict  such  cross-examination  within  unreasonable  lim- 
its.*' The  same  would  undoubtedly  be  true,  where,  the  cross-ex- 
amination was  extended  against  his  objection  to  such  an  unreason- 
able range  in  matters  not  affecting  his  credibility,  as  to  prejudice 
the  defendant's  cause. 

It  is  true  this  court  has  held  in  Bank  y.  Slemmonsty  34  Ohio  St 
142,  that  it  is  no  ground  for  reyersal  that  the  court  refused  to  com- 
pel a  witness  on  cross-examination  to  answer  a  question  as  to  mat- 
ters not  releyant  to  the  issue,  for  the  purpose  of  impairing  his 
credibility;  but  that  is  not  in  conflict  with  the  case  of  Lee  y.  StaUy 
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wheni  it  appeared  upon  tlie  record  that  the  question  disalloD 
was  pertinent  for  the  purpose  of  testinp  the  recollection  and  * 
racity  of  the  witness. 

In  the  case  at  bar  we  are  unable  to  Bay  that  there  has  been  m 
an  abuse  of  that  discretion  as  warrants  a  reversal.  We  by 
means  sanction  that  latitude  of  cross-examination  aometimea 
dulged  in,  for  the  purpose  merely  of  disgracing  a  witnesa,  whi 
neither  relates  to  the  issue  nor  Bcems  to  teat  the  credibility  of  i 
witness.  Where  such  is  the  object  of  a  cross-examination  it  is  1 
duty  of  the  court  to  disallow  it  and  to  confine  it  to  proper  limi 
For  obvious  reasons  it  is  difficult  to  define  these  limits  in  gene 
terms.  The  extent  of  such  a  cross-examination  must  be  left  ii 
great  measure  to  the  discretion  of  the  trial  court,  subject  only 
review  where  that  discretion  has  been  abused. 

(Minor  question  omitted.] 

Okbt,  J.,  dissented. 

Motion  avormlit'i 


TBLEOBAPH  COHPA.ITT  V.  Obiswolo. 

(31  OhJo  Bt.  «n.> 

Idtifniph  eenpani  —  negKgenee  —  tHpulation  to  Unuf    tiabSiijf — burdtn 
proof. 

A  i«lsicraph  compmy  mtj  not  stipulate  (or  inuuanltjr  for  lUbllit;  for  U«  a 

negligeDce. 
Wlieri!  a  telegraph  compan;  has  iDaRcuralAly  traiumltted  k  meaMge  Um  fe 

daa  ia  on  it  to  iibow  ita  freedom  from  fault, 

ACTION  of  damages  for  negligent  tranemission  of  telegram.    1 
telegram  sent  was  as  follows : 


"WoonsTOCK,  Ontabio,  Decanter  23,  187lJ 


"  Messrs.  Oritwold  &  Dunham. 

"Will  you  give  one  fifty  for  twenty-five  hnndred  at  Londa 
Answer  at  once,  as  I  have  only  till  night 

"S.  W.  COWPLAND," 

The  dispatch  was  intended  and  understood  to  mquire,  whetl 
Griswold  &,  Dunham  would  pay  one  dollar  and  fifty  cents  i 
foi  twenty-five  hundred  bushels  of  fliixaeed.  iif  Tjondon,  Onta 
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the  parties  having  had  a  correspondence  in  reference  to  such  purpose. 
The  dispatch  as  delivered  read  '^  five  "  instead  of  ''  fifty/'  The  pro- 
position thus  conveyed  was  accepted. 

The  dispatch  was  sent  from  Woodstock  under  a  special  agree- 
ment with  the  Montreal  Telegraph  Company  as  follows  : 

*^  MONTREAL  TELEGRAPH  COKPANT,  FORM  ISO.  2. 

**  (Terms  and  conditions  on  which  this  and  all  other  messages  are 
received  by  this  company.) 

**  In  order  to  guard  against^  and  correct  as  much  as  possible  some 
of  the  errors  arising  from  atmospheric  and  other  causes  appertain- 
ing to  telegraphy^  every  important  message  should  be  repeated,  by 
bemg  sent  back  from  the  station  at  which  the  message  is  received 
to  the  station  from  which  it  is  originally  sent.  Half  the  usual 
price  will  be  charged  for  repeating^the  message,  and  while  this  com- 
pany in  good  faith  will  endeavor  to  send  messages  correctly  and 
promptly,  it  will  not  be  responsible  for  errors  or  delays,  in  the  trans- 
mission or  delivery,  nor  the  non-delivery  of  repeated  messages,  be- 
yond two  hundred  times  the  sum  paid  for  sending  the  messages, 
unless  special  agreement  for  insurance  be  made  in  writing,  and  the 
amount  of  risk  specified  on  this  agreement  and  paid  at  the  time  of 
sending  the  message,  nor  will  the  company  be  responsible  for  any 
error  or  delay  in  the  transmission  or  delivery,  or  for  the  non-deliv- 
ery of  any  unrepeated  message,  beyond  the  amount  paid  for  send" 
ing  the  same,  unless  in  like  manner  specially  insured,  and  amount 
of  risk  stated  therein,  and  paid  for  at  the  time.  No  liability  is 
assumed  for  errors  in  cipher  or  obscure  messages,  nor  is  any  liability 
assumed  by  this  company  for  any  error  or  neglect  by  any  other  com- 
pany over  whose  lines  this  message  may  be  sent  to  reach  its  destin- 
ation, and  this  company  is  hereby  made  the  agent  of  the  sender  of 
this  message  to  forward  it  over  the  lines  extending  beyond  those  of 
this  company.  No  agent  or  employee  is  allowed  to  vary  these  terms, 
or  make  any  other  verbal  agreement,  nor  any  promise,  at  the  time 
of  performance,  and  no  one  but  a  superintendent  is  authorized  to 
make  a  special  agreement  for  insurance.  These  terms  apply  through 
the  whole  course  of  this  message  on  all  lines  by  which  it  may  be 
transmitted.  ''  (Signed)  Jambs  Dakbb8, 

Seertiary. 
"  (Signed)  Hugh  Allbk,  Prendeni.** 

Other  facts  appear  in  the  opinion.  The  plaintiff  had  judgment 
below. 
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R.  P.  Ranney,  for  plaintilf  in  error. 
Prentice  <£  Vorce,  for  defendant  in  error. 

BoTNTOH,  C.  J.  As  we  have  reached  the  conclnaion  that 
ooart  below  did  not  err  denying  the  motion  for  new  trial  foni 
on  the  alleged  insufficienc;  of  the  evidence  to  sustain  the  verd 
and  03  a  review  of  the  evidence  would  serve  no  useful  purpOH 
only  remains  to  consider  whether  the  court  erred  in  the  instruct 
given  to  the  jury.  The  first  question  ariBes  on  the  exception 
that  portion  of  the  charge  by  which  the  jury  were  told  that 
special  agreement  under  which  the  message  was  sent  did  not  reE 
the  company  from  liability  for  the  damages  resulting  from  the  il 
curate  transmission  of  the  message,  if  the  mistake  or  error  occoi 
through  the  negligence  of  the  company  or  its  agents.  There  seem 
be  a  want  of  harmony  in  the  decided  cases  on  the  point  of  the  corr 
ness  of  this  instruction,  and  this  no  doubt  arises,  in  some  i 
at  least,  from  the  different  views  taken  of  the  nature  of  the  emj^ 
ment  in  which  telegraph  companies  are  engaged,  and  to  some 
tent  from  different  views  taken  of  their  rights  and  liabilitiel 
courts  who  fully  agree  upon  the  nature  of  such  emjiloyment, 
differ  as  to  the  extent  of  the  duties  and  obligations  that  spi 
therefrom.  In  Parks  v.  A/ta  California  Teh-graph  Co.,  13  ( 
422,  the  obligations  of  telegraph  companies  were  held  to  be 
same  as  those  of  common  carriers,  and  consequently  that  they  i 
in  effect  insurers  of  the  safe  transmission  of  a  message,  unless 
transmission  was  interfered  with  by  the  act  of  God  or  the  pvi 
enemies.  An  early  case  in  England  held  the  same  doctrine. 
Andrew  v.  Electric  Tel.  Co.,  33  Eng.  L.  &  Eq.  180.  Butthewei 
of  authority  both  English  and  American  is  clearly  the  other 
ElUsv.  American  Tei.  Co.,  13  Allen,  226  ;  Leoimrd  y.  New  Ti 
etc.,  Tel.  Co.,  41  N.  Y.  544;  s.c.,1  Am.  Rep.  446;  Breexev.  Uh 
Slates  Tel  Co.,  48  N.Y.  138:  8.  c,  8  Am.  Rep.  526;  A%»  JVA, 
Tel.  Co.  v.  Dryburg,  35  Penn.  St.  298  ;  BartUtt  v.  Western  Ui 
Tel  Co.,  62  Me.  3ii9  ,  8.  c,  16  Am.  Rep.  437;  Birneyv.  JVew  Ti 
etc.,  Tel  Co.,  18  Md.  341  ;  Qrinnelly.  Western  Union  Tel  Co., 
Mass.  299  ;  B.  c.  18  Am.  Rep.  485. 

But  that  telegraph  companies  exercise  a  quasi  public  employm 
with  duties  and  obligation  analogous  to  those  of  a  common  carri 
is  a  proposition  clearly  settled.    The   statute  confers  upon  til 
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power  of  eminent  domain^  which  no  one  will  contend  could  be  con- 
ferred upon  them,  consistently  with  the  Constitution^  if  they  were 
engaged  in  a  mere  private  employment  or  occupation  by  which  the 
public  interests  were  not  affected. 

They  are  required  to  receiye  dispatches  from  indiyiduals  or  cor- 
porations, including  other  telegraph  companies,  and  to  transmit 
and  deliver  the  same  faithfully  and  impartially  in  the  order  received, 
except  in  a  few  specified  cases,  where  from  public  considerations 
certain  preferences  may  be  made.  S.  &  S.  155.  These  provisions, 
as  well  as  the  nature  of  the  employment  itself,  are  entirely  incon- 
sistent with  the  theory  that  thebusmess  of  conducting  a  line  of  tele- 
graph is  a  mere  private  employment  as  distinguished  from  one 
carried  on  for  the  benefit  of  the  public  at  large.  Granting  this,  it 
is  however  contended  that  because  the  company  is  not  an  insurer 
of  the  safe  transmission  of  a  message,  and  is  authorized  to  make  or 
adopt  such  regulations  and  by-laws  for  the  management  of  the  busi- 
ness as  it  may  deem  proper  (IS.  &.  S.  298,  §  46),  it  cannot  be  made 
liable  to  the  plaintiff  below  beyond  the  amount  paid  for  sending  the 
message,  in  the  face  of  the  stipulation  against  liability  for  any  error 
in  an  unrepeated  message,  notwithstanding  such  error  resulted  from 
the  negligence  of  the  company's  agents  by  whom  the  message  wae 
sent  over  its  wires.  To  this  proposition  we  do  not  agree.  It  has 
long  been  the  settled  law  of  this  State,  that  a  common  carrier  cannot 
either  by  special  agreement  with,  or  by  notice  brought  home  to  the 
shipper,  relieve  himself  from  liability  for  the  consequences  of  hie 
n^ligence.  Davidson  v.  Oraham,  2  Ohio  St.  131  ;  Railroad  Cmn- 
pany  v.  Curran,  19  id.  1. 

In  Oraliam  v.  Davis,  4  Ohio  St.  377, —  a  case  involving  the  li- 
ability of  a  common  carrier  who  claimed  exemption  therefrom  by 
reason  of  a  special  contract  with  the  shipper  —  it  was  said  that  *'  one 
of  fche  strongest  motives  for  the  faithful  performance  of  a  public 
duty  is  found  in  the  pecuniary  responsibility  which  the  carrier 
incurs  for  its  failure.  It  induces  him  to  furnish  safe  and  suitable 
equipments,  and  to  employ  careful  and  competent  agents.  A  con- 
tract therefore  with  one  to  relieve  him  from  any  part  of  this 
responsibility  reaches  beyond  the  person  with  whom  he  contracts, 
and  affects  all  who  place  their  persons  or  property  in  his  custody. 
It  is  immoral  because  it  diminishes  the  motive  for  the  performance 
of  a  high  moral  duty ;  and  it  is  against  public  policy,  because  it  takes 
from  tie  public  a  part  of  the  security  they  would  otherwise  have. 
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These  conaide  rat  ions — thurt'  referred  to  common  carrierB — apply 
witli  equal  forci'  to  thoae  who  furiiish  the  meana  of  telegraphic 
communication  to  the  public.  Theiremployraent  is  not  only  public 
in  its  nature,  but  it  htu^  bci^ome  a  ueceasity  alike  to  the  eocial  and 
eommercial  world. 

Hence,  it  is  astnieof  them,  as  of  common  carriere,  that  any 
stipulation  or  regulation  that  authorizes  or  enables  them  to  se- 
cure exemption  fi-om  liiibility  for  negligence,  in  the  transmiesioD  or 
delivery  of  the  mct^age,  reiuihes  far  beyond  the  person  with  whom 
they  are  dealing,  and  for  whom  the  immediate  service  k  being  per- 
formed, and  affects  the  entire  public.  The  cases  which  hold  that  a 
common  carrier  may  stipulate  for  immunity  from  liability  for  mere 
negligence,  all  agree  that  they  are  liable  for  "  gross  negligence." 
But  just  what  this  term  means  is  not  eiisily  iiecertained.  There  is 
authority  for  holding  it  to  be  equividerjl  to  fraud  or  intentional 
wrong.  Jonoa  on  Bailm.  8—16  e(  wq.  But  a  majority  of  the  cases 
would  seem  to  hold  it  to  be  a  failure  to  exercise  ordinary  care.  In 
Wilson  Y.  Brett,  11  M.  &  W.  113,  it  was  said  by  Baron  Rolfb,  that 
he  could  "see  no  difference  between  gross  negligence  and  negligence  ; 
that  it  van  the  same  thing  with  a  vitupenUive  epithet."  In  Hir^- 
Inn  V.  Dibbin,  2  Ad.  &  El.  (N.  S.)  fi4(i,  Lord  Dknman  remarked, 
that  "  wlienwc  find  gross  negligence  made  the  criterion  to  deter- 
mine the  liability  of  a  common  carrier  who  has  given  the  usual 
notice,  it  might  perhaps  have  been  reasonably  expected  that  some- 
thing like  a  definite  meaning  should  have  been  given  to  the  expres- 
sion. It  is  believed  however  that  in  none  of  the  numerous  caseB 
ujion  this  subject  is  any  such  attempt  ma<lc,  and  it  may  well  be 
doubted  whether  between  gross  negligence  and  negligence  merely 
any  intelligible  distinction  exists.''  See  also  Benl  v.  South  Devon 
Ry.  Co.,  3H.  &C.  :«7;  Au^liiiw  Maitclieyier  Ry.  Co.,  11  Eng.  L. 
&  Eq.  513;  and  conuneuts  of  Pabke,  B.,  in  Wyld  v.  Pickford,  8 
M.  &.  W.  443.  In  Duf  v.  Budd,  3  Brod.  &  Bing.  177,  it  wae  held 
by  Dallas,  C.  J.,  that  "gross  negligence  is  where  the  defendant  or 
ilia  servants  have  not  taken  the  same  care  of  the  property  as  a 
prudent  man  would  take  of  his  own.  And  by  Best,  J.,  in  Batson 
V.  Di'iiiiraH,  4  B.  &  Aid.  91,  that  "  they  must  take  as  much  care  of 
it  as  a  prudent  man  does  of  his  own  property. " 

In  Grill  v.  General  Iron  Screw  Cottier  Company,  L.  R.,  1  C.  P. 
600,  gross  negligence  was  held  to  be  a  relative  term  and  meant 
"the    absence  of  the    uiire   that  was    n.-ipiisiti'   luiiler    the  circum- 
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stanoes."    It  was  the  absence  of  such  care  as  it  was  the  duty  of  the 
defendant  to  use  in  the  circumstances  of  the  case. 

In  Beal  y.  South  Devon  Ry.  Co.,  supra,  it  was  held  in  the  case  of 
a  carrier  that  ''gross  negligence  includes  the  want  of  that  reason- 
able care,  skill  and  expedition  which  may  properly  be  expected  of 
him. "  Gromfton,  J. ,  remarking,  that ''  for  all  practical  purposes, 
the  rule  may  be  stated  to  be  that  failure  to  exercise  reasonable  care, 
skill  and  diligence,  is  gross  negligence.^'  To  the  same  effect  is 
Briggs  v.  Taylor,  28  Vt.  181,  and  Shearm.  &  Eedf.  on  Neg.,  §  16  ; 
all  substantially  agreeing  with  Willes,  J.,  in  LordY,  Midland  Rail- 
way Co.,Im  B.,  3  G.  P.  344,  that  '' any  negligence  is  gross  in  one 
who  undertakes  a  duty  and  fails  to  perform  it."  See  also,  Oriffith 
T.  Zipperwick,  28  Ohio  St.  388 ;  and  Pennsylvania  Co.  v.  Miller, 
35  id.  549 ;  s.  c,  35  Am.  Rep.  620. 

These  authorities  show  a  strong  tendency  in  the  adjudications  to 
break  down  the  impracticable  distinction  between  what  is  termed 
gross  negligence,  and  ordinary  negligence,  which  some  of  the  cases 
hold  to  exist.  The  rule  however,  in  this  State  is  well  settled,  that 
one  exercising  a  public  employment  is  liable  for  failing  to  bring  to 
the  serrice  he  undertakes  thafc  degree  of  skill  and  care,  which  a 
careful  and  prudent  man  would  under  the  circumstances  employ ; 
and  that  any  stipulation  or  regulation  by  which  he  undertakes  to 
relieve  himself  from  the  duty  to  exercise  such  skill  and  care  in  the 
performance  of  the  service,  is  contrary  to  public  policy,  and  conse- 
quently illegal  and  void.  In  our  opinion  telegraph  companies  fall 
within  the  operation  of  this  rule ;  and  that  in  failing  to  exercise 
such  care  and  skill  in  the  transmission  and  delivery  of  messages, 
they  become  liable  for  the  resulting  consequences,  notwithstanding 
their  stipulation  to  the  contrary.  The  right  to  make  rules  and 
regulations  to  govern  the  management  of  their  business  is  expressly 
conferred  by  statute.  But  such  rules  must  be  reasonable,  and  if 
they  fail  to  accord  with  the  demands  of  a  sound  public  policy  they 
are  void.  Railroad  Co,  v.  LocJewood,  17  Wall.  357;  Ejpress  Co.  v. 
CaldweU,  21  id.  267. 

We  are  also  of  the  opinion  that  the  failure  to  transmit  and  deliver 
the  message  in  the  form  or  language  in  which  it  was  received,  is 
jnnma  facie  negligence,  for  which  the  company  is  liable  ;  and  that 
to  exonerate  itself  from  the  liability  thus  presumptively  arising,  it 
must  show  that  the  mistake  was  not  attributable  to  its  fault  or 
negligence.  This  rule  not  only  rests  upon  sound  reason,  but  is  well 
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sustained  by  well  considered  cases.  Bartleii  y.  Western  Union  Tel. 
Co.,  62  Me.  209 ;  s.  c,  16  Am.  Rep.  437 ;  RUtenhouse  y.  Independ- 
ent Line  of  Telegraphy  44  N.  Y.  263;  s,  c,  4  Am.  Eep.  673; 
Tyler,  etc.,  y.  W.  U.  Tel.  Co.,  60  111.  421 ;  s.  c,  14  Am.  Eep.  38  ; 
Baldwin  y.  U.  S.  Tel.  Co.,  45  N.  Y.  744 ;  s.  c,  6  Am.  Eep.  165 ; 
W.  U.  Tel.  Co.  Y.  Carew,  16  Mich.  526;  De  La  Orange  y.  S.  W. 
Tel  Co.,  25  La.  Ann,  383 ;  W.  U.  Tel  Co.  y.  Meek,  49  Ind.  53 ; 
Turner  v.  Hawkey e  Tel  Co.,  41  Iowa,  458  ;  s.  c,  20  Am.  Eep. 
605. 

If  the  error  or  mistake  is  attributable  to  atmospheric  causes  or 
disturbances,  or  to  any  cause  for  which  the  company  is  not  at  fault, 
it  is  entirely  within  its  power  to  show  it.  To  require  the  sender  of 
the  message  to  establish  the  particular  act  of  negligence,  or  ferret 
out  the  particular  locality  where  the  negligent  act  occurred,  after 
showing  the  mistake  itself,  would  be  to  require  in  many  cases  an 
impossibility,  not  infrequently  resulting  in  enabling  the  company  to 
eYade  a  just  liability.  We  are  further  of  the  opinion  that  the  court 
did  not  err  in  holding,  and  so  instructing  the  jury,  that  the  mes- 
sage receiYed  by  the  company  for  transmission  was  not  obscure 
within  the  meaning  of  the  stipulation  in  the  agreement  under  which 
the  message  was  sent.  It  appeared  upon  its  face  that  it  related  to 
a  business  transaction,  a  transaction  iuYolYing  the  purchase  and  sale 
of  property.  The  company  was  therefore  apprised  of  the  fact  that 
a  pecuniary  loss  might  result  from  an  incorrect  transmission  of  the 
message.  Where  this  appears,  there  is  no  such  obscurity  as  relicYcs 
the  company  from  liability  for  negligently  failing  to  transmit  and 
deliYcr  the  message  in  the  language  in  which  it  was  receiYed. 
Western  Union  Tel  Co.  y.  Wenger,  55  Penn.  St.  262 ;  Rittenhouse 
Y.  Independent  Line  of  Tel,  44  N.  Y.  265  ;  s.  C,  4  Am.  Eep.  673  ; 
Manville  y.  W.  U.   Td.  Co.,  87  Iowa»  220;  &  o.,  18  Ahl  Eep.*  & 

Judgment  affirmkL 
Okit,  J.,  dissented. 
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Van  Fossen  v.  State. 
car  Ohio  St.  817.) 

MarriagB  —  didoree — dseree  of  anMm'  BtaU  — jutiadieUon. 

A  deeree  of  divorce  under  a  statate  of  CSolorado»  authorizing  divorce  whea 
neither  party  is  domiciled  there,  in  no  defenne  in  a  proeecntion  for  higamy 
in  Ohio  when  the  parties  were  domiciled  in  the  latter  State  at  the  time  of 
the  decree.  * 

i^ONVIOTION  of  bigamy.     The  opinion  states  the  case. 

Evans  A  Evans  and  Charles  A .  Beard^  for  plaintiffs  in  error. 
Oearge  K.  Nash^  attorney-general,  for  State. 

BoYKTON,  0.  J.  The  plaintiff  in  error  was  tried  and  convicted 
of  bigamy,  in  the  court  oi  Common  Pleas  of  Maskingum  coiinty, 
at  its  May  term  of  the  present  year,  and  sentenced  to  the  peniten- 
tiary. The  State  gave  evidence  at  the  trial,  tending  to  show  that 
in  March,  1850,  the  accused  was  married  to  Lydia  J.  Fowler,  who 
was  still  living,  and  that  on  the  18th  day  of  January  1881,  at  said 
county,  he  intermarried  with  one  Louisa  Williams.  The  defendant 
offered  in  evidence  what  purported  to  be  a  record  of  a  decree  of  di- 
vorce, granted  by  the  County  Court  of  Larimer  county,  Colorado, 
by  which  it  appeared  that  in  an  action  apparently  brought  by  the 
said  Lydia  J.,  she  was  divorced  from  the  defendant  at  the  Decem- 
ber term  of  said  County  Court  in  1880,  for  some  marital  offense 
alleged  and  found  to  have  been  committed  within  that  State. 

He  also  offered  in  evidence  a  copy  of  the  General  Laws  of  Colo> 
rado,  by  which  a  year's  residence  was  required  by  the  party  apply- 
ing for  a  divorce,  unless  the  marital  offense  was  committed  withiD 
the  State,  or  while  one  or  both  of  the  parties  resided  therein. 

In  reply  to  this  evidence  the  State  offered  testimony  tending  to 
show  that  at  the  time  said  decree  of  divorce  was  granted,  as  well  as 
at  the  time  the  action  therefor  was  commenced,  and  for  many  years 
before,  the  defendant  and  his  wife,  Lydia  J.,  were  both  residents  of 
and  domiciled  in  Ohio :  and  that  neither  of  them  had  ever  acquired 
a  domicile  in  Colorado.    Whereupon  the  court  charged  the  jury, 

^  To  same  effect,  Bwtd  t.  StaJtt  (36  Ind.  968),  26  Am.  Rep.  21. 
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that  if  they  found  that  neither  the  husband  nor  wife  was  domi- 
ciled in  Colorado  when  the  action  for  divorce  was  instituted  or  pros- 
ecuted, but  that  both  were  then  domiciled  in  Ohio,  the  decree  of 
the  Colorado  court  waa  void  or  inoperative  beyond  the  limits  of  that 
State.  The  question  to  be  decided  arises  upon  an  exception  tothia 
instruction. 
'  We  think  the  instruction  was  correct. 

The  courts  of  one  State  have  no  jurisdiction  over  any  marital 
offense,  or  cause  of  divorce  wherever  arising,  unless  one  of  the  par- 
ties has  an  actual  bone  fide  domicile  within  the  State.  2  Bishop  on 
Mar.  &  Div.,  g  144 ;  Cox  v.  Cox,  19  Ohio  St.  502  ;  s.  c,  2  Am.  Rep. 
415.  Nor  does  it  alter  the  case  that  the  alleged  marital  offense  was 
committed  within  the  State  where  the  divorce  is  sought,  or  that  the 
parties  submit  to  its  jurisdiction. 

What  is  wanting  in  such  case  is  jurisdiction  over  the  subjects 
matter.  Marriage  is  a  stattui  exclusively  regulated  and  controlled 
by  the  laws  of  the  State  where  the  relation  exists.  Cheever  v.  Wil- 
son, 9  Wall.  108. 

It  is  upon  this  status  that  the  decree  of  the  court  operates.  If 
the  courts  of  one  State  can  dissolve  the  marriage  relation  of  parties 
both  of  whom  are  domiciled  in  another,  for  an  act  or  offense  com- 
mitted while  the  parties  were  temporarily  within  tlie  former  Stat^, 
tiiey  could  as  well  be  clothed  with  jurisdiction  to  divorce  parties  for 
an  act  or  offense,  wherever  committed,  provided  the  defendant  could 
be  found  and  summoned  within  their  jurisdiction. 

The  doctrine  is  however  well  settled,  and  is  founded  upon  the 
most  obvious  considerations  of  public  policy,  that  the  law  of  the 
place  of  the  actual  domicile,  where  both  parties  dwell  within  the 
same  jurisdiction,  governs  not  only  as  to  the  causes  or  grounds  of 
divorce,  but  as  to  the  tribunals  in  which  the  action  therefor  may  be 
prosecuted.  Story  on  Confl.  Laws,  §  230  a ;  Strader  v.  Oraham,  10 
How.  82,  93. 

It  is  true  that  courts  may  be  authorized  to  take  jurisdiction  where 
either  of  the  parties  is  domiciled  within  the  State ;  and  a  wife  may 
acquire  a  domicile  different  from  that  of  her  husband  whenever  it  is 
necessary  or  proper  that  she  should  have  such  separate  domicile,  and 
away  from  the  domicile  of  marriage,  or  the  place  or  State  where  the 
marital  offense  was  committed.  Cheever  v.  Wthon,  supra  ;  Bishop 
on  Mar.  &  Div.,  §  128,  a. 

But  it  18  held  by  numerous  cases,  and  may  be  regarded  iis  settled 
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law,  that  a  decree  of  divorce  granted  by  another  State  in  which 
neither  of  the  parties  was  domiciled,  is  beyond  the  limits  of  such 
State  a  nullity.  Sewall  v.  Sewatt,  122  Mass.  156 ;  s.  c,  23  Am. 
Rep.  299  ;*  Hoffman  v.  Hoffman,  46  N.  Y.  30;  s.  c,  7  Am.  Rep. 
299;  Hood  y.  State,  56  Ind.  263;  8.  c,  26  Am.  Rep.  21;  People  v. 
Dawell,  25  Mich.  247;  Litowich  v.  Liiotoich,  19  Kans.  451;  vS.  c,  27 
Am.  Rep.  145. 

It  is  howeyer  said  in  argument,  that  the  clause  of  the  Gonsti* 
tation  of  the  United  States  requiring  full  faith  and  credit  to  be 
''  giyen  in  each  State  to  the  public  acts,  records  and  judicial  pro* 
oeedings  of  every  other  State  '^  saves  the  Colorado  decree  from 
impeachment,  and  requires  full  force  and  effect  to  be  given  to  it. 
I'his  result  quite  likely  would  follow,  if  the  Colorado  court  had 
acquired  jurisdiction  of  both  the  parties  and  the  subject-matter  of 
the  action.  But  where  jurisdiction  is  not  acquired  —  a  fjict  always 
open  to  inquiry,  although  the  record  recite  the  facts  necessary  to  give 
the  same  —  the  judgment  is  void,  and  the  provision  of  the  Const! 
tntioQ  has  no  effect  upon  it.  ThompMon  v.  Whitman,  18  Wall.  457; 
Ktwwlss  V.  Oas  Light  d  Coke  Co.^  19  id.  58;  Price  v.  Ward,  25  N* 
J.  226 ;  ITerr  v.  Kerr,  41  N.  Y  272 ;  Carleton  v.  Bickford,  13 
Gray,  591  ;  Folger  v.  Columbian  Ins,  Co,,  99  Mass.  267,  273. 

The  jurisdiction  of  the  court  granting  the  decree  was  therefore 
open  to  inquiry,  and  the  jury  having  found  neither  party  to  the 
decree  to  have  been  domiciled  in  the  State  where  the  same  was  ren* 
dered,  it  was  entirely  void  beyond  its  tentorial  limits. 

Judgment  affirmed. 


Railroad  Company  v.  Purnaok  Company. 

(97  Ohio  St.  821.) 
Corporatiion^-railroad — power  to  contract  for  iranaportation  for  fixed  time. 

A  railroad  company,  aathoriz«'d  **  to  do  all  acts  needfal  to  carry  into  efTect  tlm 
objec(«  for  whicU  it  was  created/'  includinfi^  the  right  to  exact  a  compenHH- 
tioD  not  exceeding  a  specified  rate  for  transportation  of  persons  and  property,- 
may  contract  for  the  transportation  of  freight  for  a  fixed  period. 

ACTION  for  breach  of  contract  to  transport  freight  at  specifiecl 
rates  for  ten  years.     The  plaintiff  had  judgment  below. 
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R.  P.  Ranney  uud  S.  Burke,  tor  plaiatiS  iu  error. 
Stanley  MalHiews  and  S,  0.  Oriswold,  for  defendiuit  in 

Johnson,  J.  A  former  judgment  in  favor  of  tlie  plaintiff 
was  reversed  und  reported  in  Himrod  Furnace  Co.  v.  C.  £M 
Co.,  22  Ohio  St.  451.  For  a  full  statement  of  the  pleudinga, 
the  points  there  decided,  we  refer  to  tliat  report.  It  la  ao 
for  our  present  purpose,  to  say,  that  it  was  tliereheld,  that 
evidence  was  admissible  to  prove  the  alleged  contract,  and  tl 
contract,  if  proved,  waa  not  void  for  want  of  mutuality  of 
tion  between  the  parties  nor  for  want  of  a  sufficient  conaidi 

On  the  \aat  trial,  this  contract  was  proved  as  alleged,  and 
diet  and  judgment  resulted  which  it  is  sought  to  rei 
jiidgmuiit,  as  to  all  overcharges  paid  by  the  plaintiff  below 
plaintiD  here,  has,  after  u  careful  consideration  of  oil  the 
made,  been  affirmed,  a  retmllilur  of  all  overcharges  paid  to 
than  the  plaintiff  in  error  having  been  entered.  Among  the 
aaaigned  is  one  we  have  reserved  for  report. 

It  is  now  claimed,  that  this  contract  lor  transportation,  1 
not  void  for  want  of  mutuality,  nor  for  want  of  a  sufficients 
eration  to  sujipjrt  it,  is  so  for  want  of  capacity  of  the  corpi 
to  make  it.  It  is  insisted  with  earnestness  and  marked  abilil 
the  laws  of  Ohio  do  not  confer  upon  the  directors  of  a  railw; 
poration  the  power  to  make  such  a  contract  for  a  term  oj 
which  will  bind  that,  or  any  future  board  of  directors.  Thi 
is  that  "the  franchise  conferred  upon  railway  corporations 
agents  of  the  State,  for  the  operation  of  a  public  highway,  ta 
port  persons  and  jiropertyand  to  receive  a  reasonable  compel 
for  it,  was  given  to  be  used  for  the  equal  benefit  of  those  to 
it  equally  belonged,  and  not  to  be  abused  ;  to  be  preserved  it 
integrity,  for  use  from  time  to  time,  as  the  exigencies  of  t] 
poration  and  the  public  good  might  require,  and  not  to  be  fo 
away  by  alienation  or  contract  in  favor  of  individuals  or  clol 
lo  build  np  monoijoliea  or  otiior  interests.  •  •  *  To  ho 
this  judgment  and  discretion  of  the  directors  iu  performin 
duties,  under  the  authority  of  this  franchise,  might  be  snq 
for  periods  of  ten  years  in  succession,  would  certainly  be  at) 
with  strange  if  not  disastrous  consequences."  Judge  Ri 
brief. 
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The  substance  of  this  claim  is,  that  a  board  of  directors  of  a  rail- 
way corporation  have  no  authority  to  bind  the  corporation  for  a 
term  of  years,  or  for  any  future  time,  however  short,  which  in  any 
manner  abridges  or  suspends  the  discretion  of  the  same  or  any  fu- 
ture board,  to  fix  rates  such  as  'Hhe  exigencies  of  the  corporation 
and  the  public  good  might  require," —  in  short,  that  such  a  contract 
is  uUra  vireat,  notwithstanding  the  conti'act,  when  made  is  based 
upon  a  sufficient  and  valuable  consideration  received  by  the  corpo- 
ration, and  was  in  all  respects  fair  and  reasonable. 

In  the  discussion  of  this  proposition,  it  is  of  the  first  importance 
that  it  should  be  carefully  distinguished  from  other  questions  of 
somewhat  kindred  nature,  which  the  learned  counsel  have  blended 
with  it  in  the  argument.  • 

:.  It  is  distinguishable  from  that  class  of  contracts  sometimes 
made  by  common  carriers,  which  are  held  to  be  void  because  they 
unjustly  discriminate  in  favor  of  one  shipper  over  another.  The 
invalidity  of  such  contracts  arises  from  the  fact,  that  it  is  against 
public  policy  to  allow  any  common  carrier,  whether  an  individual, 
or  a  corporation,  to  gi|(e  an  illegal  preference  to  one  shipper  over 
another,  for  the  same  kind  and  amount  of  service.  When  such  is 
the  nature  of  the  contract  for  transportation,  its  validity  or  inval- 
idity does  not  depend  upon  the  individual  or  corporate  character 
at  the  carrier,  but  upon  the  provisions  of  the  contract  itself,  unless 
the  terms  of  the  charter  of  the  corporation  limits  its  power  to  con- 
tract in  this  respect. 

These  contracts  are  not  enforceable  because  they  are  against  public 
policy,  and  not  because  they  are  ultra  vires.  An  act  of  a  corporation 
is  fiUra  vires  when  it  is  beyond  the  chartered  powers  of  the  cor- 
poration, and  is  therefore  said  to  be  void.  It  may  also  be  void 
because  it  is  against  public  policy  as  declared  by  statute,  or  the 
fundamental  law,  or  for  any  reason  that  would  make  a  like  contract 
of  an  individual  void.  In  the  case  before  us,  the  court  charged 
the  jury  as  to  what  constituted  an  invalid  contract  on  account  of 
discrimination.  That  charge  was  not  prejudicial  to  the  plaintiff 
in  error.  The  jury  found  as  a  fact  that  this  contract  was  not  ob- 
noxious to  this  objection.  A  careful  review  of  the  evidence  satisfies 
us  that  the  jury  were  warranted  in  so  finding.  This  eliminates  from 
the  problem  the  question  of  the  invalidity  of  this  contract  on  the 
ground  of  discrimination. 

2.  That  such  a  contract  is  not  void  for  want  of  a  sufficient  con- 
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sideration  to  support  the  promise  of  the  railroad  company,  nor  for 
want  of  mutuality  of  obligation  between  the  parties,  was  settled  in 
his  case,  when  it  waa  here  before.  Himrod  Furmice  Co.  v.  C,  (6  M. 
R,  R,  Co.y  22  Ohio  St.  451.  We  see  no  reason  to  disturb  that 
decision. 

3.  This  is  not  a  question  of  the  abuse,  by  the  board  of  directors, 
of  the  judgment  and  discretion  Tested  in  them  by  law,  to  contract 
for  transportation.  Neither  the  stockholders  nor  the  public 
authorities  are  here  complaining.  It  is  not  eyen  insisted  that  the 
rates  fixed  by  the  contract  are  not  reasonable  and  advantageous  to 
the  railroad  company,  nor  that  the  board  of  directors  did  not  act 
in  perfect  good  faith. 

In  view  of  the  evidence  and  the  verdict,  we  have  the  right  to  a^^- 
sume  that  the  contract  was  to  the  mutual  advantage  of  both  parties, 
that  it  was  made  in  good  faith,  and  that  its  performance  for  the 
whole  term  would  not  have  been  injurious  to  the  interest  of  the 
stockholders,  or  in  any  way  suspend  or  abridge  the  powers  conferred 
to  discharge  the  duties  the  corporation  owed  to  the  public  as  a 
common  carrier,  to  carry  for  all  on  equal  temas. 

4.  Neither  does  the  length  of  time  the  contract  has  to  run  affect 
the  question  of  power.  A  contract  for  a  less  time  than  ten  years, 
or  indeed  for  any  time,  is  invalid  if  there  is  no  corporate  power  to 
make  time  contracts  for  transportation.  If  the  power  exists  to  make 
a  time  contract  for  transportation,  the  discretion  thus  vested  may 
be  abused  to  the  prejudice  of  the  corporation  and  its  stockholders. 
For  such  abuse  of  vested  powers,  the  law  furnishes  a  remedy  in 
proper  cases,  as  in  other  cases  of  a  breach  of  trust  by  boards  of 
directors  of  corporations..  So  it  might  by  such  a  contract  grant  a 
monopoly  to  one  shipper,  and  thus  render  it  incapable  of  carrying^ 
for  others.  It  is  not  claimed  that  the  existence  of  this  contract 
impairs  the  capacity  of  the  company  to  carry  for  others  as  its  public 
duty  requires.  We  are  thus  brought  to  the  question,  whether  the 
board  of  directors  had  the  power  or  capacity  to  make  a  contract  to 
transport  property  for  a  fixed  time.  This  depends  upon  its  char- 
tered powers. 

The  Cleveland  &  Mahoning  Railroad  Company  was  chartered 
February  22,  1848,  with  authority  to  construct  a  railroad  from 
Cleveland  to  Warren,  Trumbull  county,  with  the  right  to  extend  it 
east  to  the  State  line.  The  company  was  to  have  ^'  all  the  powera 
and  be  subject  to  all  the  restrictions  and  provisions  of  the  'act 
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regulating  railroad  companies/  passed  Febniary  11, 1848/'  1  Ohio 
Railway  Rep.  645.  By  the  act  of  February  11,  1848,  this  corpora- 
tion was  endowed  with  a  corporate  capacity  ''to  sue  and  be  sued, 
plead  and  be  impleaded,  defend  and  be  defended,  contract  and  be 
contracted  with,  acquire  and  convey  at  pleasure  all  such  real  and 
|)er8onal  estate  as  may  be  necessary  and  convenient  to  carry  into 
effect  the  objects  of  the  incorporation  j  ♦  ♦  ♦  and  do  all  need- 
ful acts  to  carry  into  effect  the  object  for  which  it  was  created  ;  and 
such  company  shall  possess  all  the  powers  and  be  subject  to  all  the 
rules  and  restrictions  provided  by  this  act,  except  so  far  as  modified 
by  the  special  act  incorporating  the  same." 

By  section  7,  the  directors  are  vested  with  the  exercise  of  these 
corporate  powers,  and  are  to  ''  transact  all  business  of  the  corpora- 
tion." 

By  section  12,  "such  corporation  may  demand  and  receive  for 
the  transportation  of  passengers  on  said  road,  not  exceeding  three 
and  one-half  cents  per  mile,  and  for  the  transportation  of  property 
not  exceeding  five  cents  per  ton  per  mile,  when  the  same  is  to  be 
transported  a  distance  of  thirty  miles  or  more,  and  in  case  the 
same  is  transported  for  a  less  distance  than  thirty  miles  such 
reasonable  rate  as  may  be  from  time  to  time  fixed  by  said  company." 
1  Ohio  Railway  Rep.  14-17. 

In  this  act  the  power  *'  to  contract  and  be  contracted  with,  ♦  ♦  ♦ 
f;nd  to  do  all  needful  acts  to  carry  into  effect  the  objects  for  which 
it  was  created  "  clearly  embraces  the  power  to  transport  pei-soiis  and 
property  as  a  common  earner  for  hire. 

This  obviously  inchides  the  right  to  charge  and  collect  compen- 
sation, at  a  rate  not  exceeding  the  maximum  fixed  by  section  12  of 
the  statute. 

Substantially  the  same  provisions  are  found  in  the  general  act  of 
1852,  relating  to  railroads.  The  object  for  which  the  charter  was 
tinted  was  to  construct,  maintain  and  operate  a  railroad  for  the  in- 
dividual benefit  of  the  stockholders,  as  well  as  for  the  public  benefit. 
Here  there  is  an  express  power  to  make  contracts  for  transportation 
and  to  agree  with  the  shipper  upon  rates.  The  only  limitation  which 
the  statute  imposes  is  that  the  rates  shall  not  exceed  the  maximum 
fixed  by  section  12  of  the  act. 

Every  undertaking  to  carry  persons  or  property  rests  upon  con- 
tract, express  or  implied.  It  may  be  the  result  of  an  express  cod-. 
tract,  agreed  upon  by  the  parties,  or  it  may  arise  by  implication  of  law;. 
Vol.  XLI  —  65 
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In  either  ease  it  is  a  contract  which  gives  the  company  the  right  to 
demand  and  receive  compensation. 

The  power  that  exists  to  make  a  contract  for  a  single  shipment 
will  authorize  a  contract  for  a  series  of  shipments  or  for  a  period 
of  time. 

Whether  the  rates  be  fixed  by  a  schedule  and  posted  up,  or  by 
separate  contract  in  each  case,  is  not  material.  In  either  way,  it  is 
JEi  lawful  exercise  of  the  power  to  contract  with  the  shipper  for  a 
compensation. 

:  We  fully  agree  that  this  corporation  is  the  creature  of  the  law, 
and  that  being  such,  '^  it  possesses  only  those  properties  which  the 
charter  of  its  ci*eation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence"  {Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  636);  and  that  grants  of  power  to  individuals  to  con- 
struct, maintain  and  operate  a  railroad,  as  a  body  corporate,  which 
are  primarily  designed  for  the  profit  of  its  stockholders,  should 
receive  a  strict  constniction.  **  The  exercise  of  the  corporate  fran- 
chise, being  restrictive  of  individual  rights,  cannot  be  extended 
beyond  the  letter  and  spirit  of  the  act  of  incorporation."  Beatyy. 
KiiOioUr,  4  Pet.  162.  This  does  not  exclude  the  right  to  use  any 
appropriate  means  to  carry  into  effect  the  powers  expressly  granted, 
or  necessarily  implied.  There  is  a  clear  line  of  distinction  between 
cases  involving  the  mode  of  exercising  granted  powers,  and  those 
where  the  power  to  do  the  act  is  wanting.  If  the  power  to  do  an 
!act  is  clearly  conferred,  either  by  express  grant  or  by  necessary  im- 
plication, the  corporation  may  adopt  any  appropriate  means,  not 
expressly  forbidden.  The  mode  or  manner  in  which  the  act  shall 
be  done  is,  in  the  absence  of  limitations  imposed  by  the  charter, 
left  to  the  sound  discretion  of  the  corporate  authority. 

In  this  case  the  power  to  make  contracts  for  transportation  can- 
not be  questioned. 

Whether  such  contracts  shall  be  made  by  a  published  tariff  of 
rates,  or  as  expressed  in  the  bill  of  lading  which  accompanies  each 
shipment,  or  by  a  general  contract  with  each  shipper  for  a  longer 
or  shorter  term,  rests,  we  think,  in  the  sound  discretion  of  the  board 
of  directors.  If  either  method  is  resorted  to,  it  is  but  the  exercise 
of  a  power  expressly  granted,  which  is  necessary  and  essential  tc} 
carry  out  one  of  the  leading  objects  of  the  corporation,  namely  to 
earn  money  for  the  proprietors.  If  this  were  not  so,  railroad  cor- 
porations would  possess  immunities  that  no  individual  has. 
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A  contract  made  to-day  might  be  repudiated  to-morrow,  or  even 
while  goods  are  in  transit  upon  agreed  rates,  under  the  plea  that 
the  exigencies  of  the  corporation  require  it.  If  such  a  principle  be 
sound  no  reason  exists  why  it  should  not  apply  to  all  executory  con- 
tracts which  the  corporation  is  authorized  to  make,  as  well  as  to 
contracts  for  transportation. 

In  thus  holding  wo  do  not  controvert  the  principle  that  the  com- 
pany cannot  alienate  its  franchise  or  proper ty,  which  are  essential 
to  the  pei'formance  of  any  duty  it  owes  to  the  public.  This  cor- 
poration is  clothed  with  powers  and  franchises  of  both  a  public  and 
priyate  nature.  It  could  not  without  express  authority  divest  it- 
self of  its  power  to  perform  all  obligations  it  owed  to  the  public 
or  to  the  State.  It  could  not  do  this  either  by  mis-user,  non*us6r 
or  by  contract,  without  liability  to  the  State  or  to  those  having  the 
right  to  demand  their  performance.  As  a  private  corporation,  it 
also  possessed  powers  and  franchises,  such  as  the  power  to  contract 
and  be  contracted  with,  and  generally  to  do  all  acts  needful  to  carry 
out  the  object  of  the  incorporation.  Included  in  this  class  of  pow- 
ers is  that  of  demanding  and  receiving  compensation  for  transporta- 
tion. Its  power  to  contract  in  this  respect  is  limited  by  the  maxi- 
mum rate  fixed  by  statute,  also  by  the  rule  above  stated,  that  it 
cannot  impair  ability  to  perform  its  public  duties.  To  make  a 
contract  for  transportation  binding  for  a  greater  time  than  a 
single  shipment,  is  within  the  scope  of  its  authority  if  it  is  other- 
wise valid;  and  if  the  power  to  perform  all  the  diitiet^  it  owes  to  the 
public  are  not  impaired  or  abridged. 

An  examination  of  the  cases  cited  and  relied  on  in  the  argument 
will  show  that  they  are  all  cases  where  it  has  been  held  there  was  a 
want  of  power  to  do  the  act,  and  not  where  the  exercise  of  a  dis- 
cretion in  doing  an  act  is  expressly  authorized. 

Thus  in  Thomas  v.  West  Jersey  IL  Co.,  101  U.  S.  71,  it  was  hek' 
that  a  lease  by  a  railroad  company  of  all  its  road,  rolling-stock  and 
franchises,  for  which  no  authority  is  given  in  the  charter  is  ultra 
vires  and  void;  that  the  general  power  to  contract  with  other  com- 
panies for  the  mutual  transfer  of  goods  and  passengers  did  not  in* 
elude  the  power  to  lease.  It  was  further  held  that  any  contract  by 
which  the  company  renders  itself  incapable  of  performing  its  duties 
to  the  public,  or  which  attempts  to  absolve  itself  from  its  obligation 
without  the  consent  of  the  State,  violates  its  charter,  and  is  for- 
bidden by  public  policy. 
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In  this  we  concur  but  cannot  see  its  application  to  the  case  at 
bar.  It  is  not  even  pretended  that  this  railroad  has  by  this  con- 
tract rendered  itself  incapable  of  performing  its  duties  to  the  pub- 
lic^ or  that  it  has  attempted  to  absolve  itself  from  any  obligation  to 
the  State,  or  to  the  public  as  a  public  carrier,  under  the  act  of  in- 
corporation. 

JSieUe  y.  ConsolMaiion  Coal  Co.,  46  Md.  1,  was  decided  on  the 
same  principle,  where  it  was  held  that  the  power  to  sell  and  con- 
vey all  its  property  and  franchises^and  thus  escape  its  obligations  to 
the  public,  could  only  be  conferred  by  express  legislation.  To  the 
same  effect  are  Black  v.  Delaware  <6  Rarilan  Canal  Co.,  22  N.  J. 
130;  8.  c,  24  id.  455 ;  Middlesex  R.  R.  Co.  v.  Boston  £  Chelsea 
R.  R.  Co.,  115  Mass.  347;  Richardson  v.  Sibley,  11  Allen,  65. 

These  and  other  cases  that  might  be  cited  rest  upon  the  princi- 
ple that  the  corporation  owes  duties  to  the  public;  that  the  fran- 
chises granted  to  it  impose  a  trust,  and  that  without  express  au- 
thority it  cannot  disable  itself  from  the  performance  of  these  ^uties 
or  the  faithful  execution  of  the  trust. 

For  aught  that  appears  or  is  even  suggested,  the  plaintiff  in  error 
has  performed  all  its  corporate  duties  to  the  public,  and  has  faith- 
fully discharged  the  trust  reposed  in  it  by  the  grant  of  its  franchises 
to  the  satisfaction  of  the  State  and  of  the  public.  The  existence 
of  this  ten-year  contract  has  not,  so  far  as  we  are  advised,  incapaci- 
tated the  corporation  from  the  performance  of  all  such  duties  and 
trusts. 

Neither  the  State  nor  the  public  who  are  benefited  by  this  public 
highway,  nor  the  stockholders,  are  complaining.  Why  should  the 
corporation  be  allowed  to  absolve  itself  from  a  contract,  fairly  made, 
of  mutual  obligation  and  advantages,  when  made,  supported  by  a 
valuable  consideration,  received  in  great  part  and  free  from  any 
discrimination,  simply  because  it  may  prove  less  profitable  than  was 
anticipated? 

What  effect  such  a  contract  would  have  on  the  rights  of  other 
shippers  we  have  not  considered,  as  they  are  not  here  complaining. 
We  hold  that  the  making  of  this  contract  was  in  the  exercise  of  the 
sound  discretion  of  the  board  of  directors  granted  to  them  in  the 
charter  of  the  company  and  is  not  ultra  vires  and  void. 

Judgment  affirmed. 
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<970hio8t.«»J 
)ian^aralpramue  to  mOmribe  for  ttoek. 


Am  ormi  promise,  pending  the  organisation  of  a  corporation,  to  take  sbarMof 
the  stock,  does  not  constitute  the  promisor  a  stockholder  or  member,  and 
will  not  support  a  note  given  bj  him  to  pay  for  such  shares. 

ACTION  on  a  promissoiy  note  given  for  capital  stock.     The 
head-note  showB  the  point    The  plaintiff  had  judgment 
below. 

Arnold  Oreen,  for  plaintiff  in  error. 

W.  8.  Kerrnish  and  8.  Burke,  for  defendant  in  error. 

JoHKSONy  J.  [Minor  matter  omitted.]  Did  the  court  err  in 
its  charge  that  the  verbal  agreement  to  take  stock  created  an  in- 
debtedness to  the  corporation? 

It  appeared  that  the  certificate  of  incorporation  was  dated  March 
2,  1870.  This  charter  was  obtained  under  the  act  of  April  15, 
1867  (S.  &  S.  205).  Under  this  statute  any  number  of  persons,  as 
required  by  the  act,  entitled  ^'An  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  State  of  Ohio/'  passed 
May,  1,  1852,  may  form  an  insurance  company  other  than  life  in- 
surance by  giving  notice  of  their  intention  so  to  do,  four  weeks  in 
a  public  newspaper  in  the  county  and  by  making  a  certificate  speci- 
fying the  name  of  the  company,  its  object,  the  amount  of  capital 
and  place  of  business,  which  on  being  properly  executed  shall  be 
filed  with  the  secretary  of  State.  If  approved  as  required  by  sec- 
tion 2  of  the  act  it  shall  be  recorded  and  copied  as  provided  by  sec- 
tion 2  of  the  act  of  1852;  ^^and  said  persons  when  incorporated, 
and  having  in  all  respects  complied  with  the  provisions  pf  this  act, 
are  hereby  authorized  to  carry  on  the  business  of  insurance  as 
named  in  said  certificate  of  incorporation,"  etc.  By  section  4  the 
persons  named  in  the  certificate,  or  a  majority  of  them,  shall  be. 
commissioners,  to  open  books  for  the  subscription  of  stock  ♦  ♦  ♦ 
and  shall  keep  the  same  open  until  the  full  amount  specified  in  the 
certificate  is  subscribed.  Section  5  provides  for  an  election  of  a 
board  of  directors  after  the  stock  is  all  taken. 
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It  is  a  fact  in  this  case  that  this  note  and  mortgage  were  taken 
before  the  corporation  was  authorized  to  elect  directors  and  officers. 
It  also  appears  that  the  note  and  mortgage  were  received  and 
counted  as  part  of  the  amount  of  stock  necessary  to  make  the 
amount  to  be  obtained,  before  holding  such  an  election^ 

Waiving  all  questions  arising  out  of  alleged  irregularities  in  ob- 
taining the  requisite  amount  of  capital  stock  to  authorize  the  com>' 
pany  to  organize,  or  make  loans,  let  us  inquire  what  validity  there 
was  in  the  promise  of  Mrs.  Fanning  to  pay  for  capital  stock,  based 
upon  a  verbal  agreement  made  with  an  agent  of  the  company,  to 
take  that  amount  of  stock. 

In  the  manner  in  which  the  charge  was  given  on  this  point,  the 
jury  might,  and  probably  did,  find  in  favor  of  the  plaintiff  below, 
independent  of  any  question  of  ratification  or  estoppel.  There  was 
evidence  tending  to  show  that  Mrs.  Fanning  had,  by  her  acts,  es- 
topped herself  from  taking  advantage  of  any  defects  in  the  organiza- 
tion, or  any  informality  in  the  agreement ;  but  this  charge,  that  a 
verbal  agreement  to  take  stock  was  sufficient  to  create  an  indebted- 
ness, left  the  jury  free  to  find  for  the  plaintiff,  without  passing  upon 
the  question  of  estoppel. 

The  note  was  a  promise  to  pay  for  stock  which  the  maker  had 
verbally  agreed  to  take.  Had  Mrs.  Fanning  been  a  subscriber  to 
the  stock  she  would  have  been  entitled  to  be  treated  as  a  stock- 
holder. This  would  have  been  a  sufficient  consideration  to  have 
supported  a  promise  either  express  or  implied  to  pay  for  the  stock.  The 
agreement  must  be  mutual  and  binding  upon  both  parties.  If  the 
corporation  are  not  bound  to  treat  her  as  a  stockholder,  her  promise 
to  pay  IS  a  nudum  pactum^  for  want  of  a  mutual  promise  by  the  cor- 
poration to  award  her  the  stock.  In  the  absence  of  proof  that  she 
had  received  the  stock,  or  of  any  other  consideration  to  support  her 
promise,  or  of  any  acts  by  her,  creating  an  estoppel,  her  promise  to 
pay  for  stock  for  which  she  has  not  subscribed,  and  which  the  cor- 
poration is  not  bound  to  deliver  at  the  proper  time,  is  without  a 
sufficient  consideration  to  support  it. 

The  Constitution  of  the  State  provides  for  the  individual  liability 
of  stockholders,  and  the  statute  prescribes  the  mode  by  which  those 
who  constitute  themselves  such,  preliminary  to  an  organization  of 
the  corporation,  shall  become  stockholders  and  entitled  to  rights  aa 
such.  The  law  contemplates  such  proceedings  as  will  constitute 
the  members  of  the  proposed  corporation  stockholders  by  requiring 
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them  to  be  subscribers  to  the  stock.  By  the  act  of  thus  becoming 
stockholders,  they  acquire  an  interest  in  the  franchises  and  busi- 
ness of  the  company^  and  are  subject  to  all  the  liabilities  of  stock- 
holders, including  the  obligation  to  pay  for  the  stock  subscribed. 
If  this  obligation  is  not  mutual  and  equally  binding  upon  the  cor- 
poration, the  promise  to  pay  is  not  supported  by  a  sufficient  consid- 
eration. The  criterion  of  liability  is  whether  any  act  has  been  done 
by  which  the  corporation  is  compelled  to  recognize  the  promisor  as 
a  stockholder.  If  the  corporation  was  not  bound,  by  what  took 
place,  to  recognize  Mrs.  Fanning  as  a  stockholder,  neither  is  she 
bound  to  pay  for  stock.  Angell  &  Ames  on  Corp.,  ch.  15,  et  seq.; 
Thompson  on  Liability  of  Stockholders,  g§  105-110 ;  FalkY.Cran- 
doll,  1  Sandf.  Ch.  179 ;  Tonica  v.  Petersburg  R.  R.  Cb.,  21111.  96 ; 
Chester  Glass  Co.  v.  Detoey,  16  Mass.  94  ;  Spear  v.  Craiaford,  14 
Wend.  20 ;  Sehna  £  T&tin.  R.  R.  v.  Tipton,  5  Ala.  787  ;  Phillips 
Limerick  Acadetny  y.  Dams,  11  Mass.  113  (6  Am.  Dec.  162);  Neta 
Bed/ordY.  Adains,  8  Mass.  138  (5  Am.Dec.  81);  Essex  Turnpike  Co. 
i.CoUimy  8  Mass.  292;  Lake  Ontario,  A.&  N.Y.  R.  R.  Co.  v.  Mason, 
16  N.  Y.  451 ;  Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188;  P. 
£  S.  R.  R.  Co.  V.  Oazzatn,  32  Penn.  St.  340 ;  Thames  Tunnel 
Co.  y.  Sheldon,  6  B.  &  G.  341. 

A  careful  consideration  of  the  statutes  authorizing  the  formation 
of  such  corporations,  as  well  as  of  the  authorities  cited,  requires  us 
to  hold  that  a  mere  yerbal  agreement  to  take  stock  in  a  company 
whose  promoters  are  engaged  in  securing  the  amount  of  stock  re- 
quired before  it  can  organize,  does  not  constitute  the  promisor  a 
member  of  such  corporation,  and  is  without  a  sufficient  considera- 
tion to  support  it 

Judgment  reversed. 

Hamet  y.  Lbtgheb. 

(S7  Ohio  St.  8M.) 

Bale  ^-fgUee  repreeenUUion  of  ageneg  —  tUle. 

H.,  TOlyiiig  on  the  representations  of  R.  that  he  was  the  agent  of  L.,  agreed 
to  sell  chattels  of  his  to  L.,  on  credit,  delivered  them  to  L.«  and  receiTed 
part  of  the  price  from  R.  R.  was  not  sach  agent  and  had  no  autlioritj  to 
pnrcliaae  for  L.  L.  bought  the  cliattela  from  R.  without  knowltxlge  of  the 
fraad.  ZIsM,  that  title  did  not  pass,  and  that  H.  coold  recover  their  vHluf 
of  L.  leas  the  amount  paid  bj  R. 
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ACTION  for  yalne  of  personal  property.     The  head-note  atates 
the  case.     The  defendant  had  judgment  below. 

Prait  dk  Bentky,  and  Sheldon  S  Boaihman,  for  plaintiflB  in 
error. 

J.  Pillars  and  S.  K  Blakesle$,  for  defendants  in  error. 

Oket,  0.  J.  A  remark  made  in  Oundy  y.  Lindsay,  L.  R.,  3  App. 
Gas.  459,  is  quite  applicable  here.  There  it  was  said,  '^  You  have  in 
this  case  to  discharge  a  duty  which  is  always  a  disagreeable  one  for 
any  court,  namely  to  determine  as  between  two  paities,  both  of  whom 
are  perfectly  innocent,  upon  which  of  the  two  the  consequences  of 
a  fraud  practiced  upon  both  of  them  must  falL"  But  our  duty  in 
this  case,  as  in  all  others,  is  simply  to  declare  the  law.  The  only 
question  here  is,  whether  in  view  of  the  facts  set  forth  in  the  state- 
ment of  the  case,  the  property  in  the  hogs  passed  from  Hamet.  If 
it  did,  the  judgments  in  the  courts  below  are  right  ;  if  it  did  not, 
they  are  wrong.  In  the  decision  of  cases  of  this  sort,  diflScult  ques- 
tions are  sometimes  presented;  but  the  principles  upon  which  they 
should  be  determined  are  firmly  established. 

If  Bohner  had  offered  to  buy  the  hogs  for  himself,  and  Hamet 
had  agreed  to  sell  them  to  him,  and  had  made  delivery  thereof  in 
pursuance  of  such  sale,  the  property  in  the  hogs  would  have  passed 
to  Bohner,  although  the  sale  had  been  induced  solely  by  fraudulent 
representations  made  by  Bohner.  That  would  have  been  a  de  facto 
contract;  and  while  it  might  have  been  avoided  by  Hamet,  by  rea- 
son of  the  fraud,  while  the  property  remained  in  the  possession  of 
Bohner,  yet  if  Bohner  had  sold  the  hogs,  before  the  contract  was 
thus  avoided,  to  Letcher  &  Co.,  they  having  no  knowledge  of  the 
fraud,  the  latter  would  have  acquired  a  perfect  title.  Rowley  v. 
Bigelow,  12  Pick.  307  (23  Am.  Dec.  607) ;  Hoffman  v.  ^'oble,  6 
Met.  68 ;  Schaeffer  v.  Macqiieen,  1  Disney,  453 ;  Aitenborough  v. 
Dock  Co.,  3  C.  P.  D.  450;  Babcoch  v.  Lawson,  4  Q.  B.  D.  394; 
affirmed,  5  id.  284.  In  a  case  where  this  principle  was  enforced 
(Moyce  v.  Xetoington,  4  Q.  B.D.  32),  Cockburn,  C.  J.,  said:  "the 
reasoning  on  which  this  conclusion  is  based  may  not  appear  alto* 
gcther  consistent  with  principle,  but  agreeing  in  the  result,  we 
should  prefer  to  adopt  the  view  of  the  American  courts,  as  stated 
in  the  case  of  Roof  v.  French,  13  Wend.  670  ('^8  Am.  Dec.  482),  a 
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case  decided  in  the  Supreme  Court  of  Judicature  of  the  State  of 
New  York,  according  to  which  the  preference  thus  giyen  to  the 
right  of  the  innocent  purchaser  is  treated  as  an  exception  to  the 
general  law,  and  is  rested  on  the  principle  of  equity  that  where  one 
of  two  innocent  parties  must  suffer  from  the  fraud  of  a  third,  the 
loss  should  fall  on  him  who  enabled  such  third  party  to  commit 
the  fraud.'' 

But  this  was  not  a  sale  to  Bohner  in  his  own  right  He  made  no 
proposition  to  buy  in  any  other  way  than  as  agent.  Hamet  did  not 
agree  to  sell  to  any  other  than  Letcher  &  Co.,  who  never  agreed  to 
buy  of  him,  and  he  was  induced  to  sell  solely  by  reason  of  Bohner's 
representation  that  he  was  such  agent,  which  representation  was 
whoUy  false,  as  Rohner  well  knew.  This  therefore  was  not  a  con- 
tract voidable  merely,  but  an  agreement  wholly  void ;  and  under 
the  circumstances,  the  property  in  the  hogs  never  passed  from 
Hamet.  Hence,  applying  the  maxim  that  no  one  can  transfer  a 
greater  right  or  better  title  than  he  himself  possesses  {Rofand  v. 
Gundy y  5  Ohio,  202),  it  necessarily  follows  that  Letcher  &  Co.  are 
Uableas  for  a  conversion.  Moody  v.  Btake^  117  Mass.  23  ;  Barker 
Y,Dtns7}iore,  72  Penn.  St.  427  ;  8.  c,  13  Am.  Rep.  697  ;  Saltus  v. 
Everett,  20  Wend.  267  (33  Am.  Dec.  541) ;  Fawcett  v.  OsborUy  32 
m.  411 ;  Hardffian  v  Booth,  1  H.  &  C.  803 ;  Higgofts  v.  Burton, 
26  L.  J.  Ex.  342 ;  Kingsford  v.  Merry,  1  H.  &  N.  603  :  Holline 
V.  Fowler,  L.  B.,  7  Q.  B.  6*16  ;  affirmed,  L.  R,  7  App.  767  ;  //*  re 
Reed,  3  Ch.  D.  123  ;  Lickbarrow  v.  Mason,  1  Smith's  L.  C,  2  pt., 
1 1 96  ;  Cundy  v.  Lindsay,  svpra. 

Perhaps  the  principle  here  involved  was  more  fully  considered  in 
the  latter  case  {Cundy  v.  Lindsay)  than  in  any  other.  The  facts 
briefly  stated  were  as  follows  :  Lindsay  &  Co,  were  manufacturers 
of  linen  goods  at  Belfast,  Ireland.  Alfred  Blenkam.  who  occupied 
a  room  in  a  house  looking  into  Wood  street,  Cheapside,  wrote  to 
Lindsay  &  Co.,  proposing  to  purchase  a  certain  quantity  of  such 
goods,  and  in  his  letter  used  this  address,  *'37  Wood  street,  Cheap- 
side,"  and  signed  the  letters  (without  any  initial  for  a  Christian 
name)  with  a  name  so  written  that  it  appeared  to  be  "  Blenkiron 
&  Co."  There  was  a  respectable  firm  known  to  Lindsay  &  Co.,  of 
the  name,  '*  W.  Blenkiron  &  Co.,"  canying  on  business  at  123 
Wood  street.  Lindsay  &  Co.  sent  letters,  and  afterward  supplied 
goods,  being  all  addressed  to  ''Messrs.  Blenkiron  &  Co.,  37  Wood 
Btreet,"  which  they  supposed  was  the  address  of  the  respectable 
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firm  above  mentioned.  The  goods  were  received  by  Alfred  Blen- 
kam  at  that  place  of  which  goods  he  sold  250  dozen  of  cambric 
handkerchiefs  to  the  Messrs.  Gundy,  who  had  no  knowledge  of  the 
fraud,  and  who  resold  them  in  the  ordinary  course  of  their  trade. 

On  the  hearing  of  the  case  before  the  judges  of  the  Queen's 
Bench  {Lindsay  v.  Cundy,  1  Q.  B.  D.  348),  in  1876,  it  was  held 
that  the  property  in  the  goods  passed  to  Alfred  Blenkam,  and  con- 
sequently that  Lindsay  &  Co.  could  not  maintain  an  action  against 
the  Messrs.  Cundy,  innocent  purchasers.  But  that  decision  was 
reversed  the  next  year,  in  the  Court  of  Appeals  {Lvidsay  v.  Cundy^ 
3  Q.  B.  D.  96),  and  the  latter  decision  was  aflSrmed  in  the  House  of 
Lords  1878.  Oundy  v.  Lindsay,  supra.  That  was  a  stronger  case 
for  the  innocent  purchaser  than  this  case.  Indeed  on  the  latter 
hearing,  Mr.  Benjamin,  who  argued  the  case  for  the  Messrs.  Cundy, 
admitted  that  under  circumstances  such  as  are  presented  in  this 
case,  the  property  would  not  pass  to  the  fraudulent  vendee. 

The  circumstance  that  Hamet  intended  that  Letcher  &  Co. 
should  have  the  hogs  is  of  no  importance.  He  never  intended  thej 
should  acquire  title  from  any  other  than  himself,  nor  do  they  make 
any  claim  to  such  property  under  any  purchase  they  made  from  him. 
The  case  would  be  in  no  material  respect  different  if  Bohner  had 
represented  to  Hamet  that  he  was  agent  of  some  firm  other  than 
Letcher  &  Co.  Nor  does  the  payment  by  Rohner  of  155  on  the 
agreed  price  have  any  other  effect  on  the  right  to  recover  than  to 
reduce  the  amount  for  which  judgment  should  be  rendered. 

Counsel  for  defendants  in  error  rely  on  Stoddard  v.  Ham,  129 
Mass.  383  ;  s.  c,  37  Am.  Bep.  369,  the  syllabus  of  which  is  as 
follows:  ''If  A.  sells  goods  to  B.,  who  sells  them  to  C,  the  fact 
that  A.  supposed  he  was  selling  the  goods  to  C.  through  B.  as  his 
agent,  and  would  not  have  sold  them  to  B.  on  his  sole  credit,  will 
not  entitle  A.  to  maintain  an  action  against  C.  for  a  conversion  of 
the  goods."  But  the  decision  lends  no  support  to  the  defendants 
in  error.  There  it  appeared  that  Stoddard  &  Co.,  the  plaintiffs,  had 
sold  bricks  to  Leonard,  believing  that  he  was  acting  as  agent  for 
Ham,  the  defendant ;  but  Leonard  was  acting  for  himself,  and  sub- 
sequently he  sold  the  bricks  to  Ham.  It  was  expressly  found  as  a 
fact  that  ''  Leonard  was  not  guilty  of  any  false  representations  as  to 
agency,  and  it  was  a  case  of  error  and  mistake  on  the  part  of  the 
plaintiffs  as  to  the  principal  with  whom  they  were  dealing.''  Of 
course,  Stoddard  &  Co.  failed  in  the  actioa 
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Defendants  in  error  also  re]yona  remark  of  McIlvaine,  J., 
delivering  the  opinion  in  Dean  v.  YcUes^  %'Z  Ohio  St.  388,  as  to  the 
effect  of  delivery  of  possession  to  a  fraudulent  vendee.  But 
nothing  was  determined  in  that  case  inconsistent  with  the  conclu- 
sion statel  in  this  caso:  On  the  contrary.  Dean  v.  Totes  is  entirely 
consistent  with  our  decision  of  this  case,  and  supports  it,  as  it  is 
likewise  supported  by  Sanders  v.  Keber,  28  Ohio  St.  630,  also  cited 
by  defendants  in  error. 

In  the  finding  of  facts  in  the  Court  of  Common  Pleas,  it  was 
ascertained,  that  if  Hamet  was  entitled  to  recover,  the  amount 
then  (June  11,  1877)  due  to  him,  deducting  the  sum  paid  by 
Bohner,  was  1137.28.  The  judgment  of  the  District  Court  and 
Court  of  Common  Pleas  will  be  reversed,  and  judgment  will  be 
rendered  in  favor  of  Hamet  and  against  the  defendants  in  error  for 
that  sum,  with  interest  from  June  11,  1877,  and  costs. 

Judgment  reversed. 


BUSSELL  y.  SUNBUBY. 

(87  Ohio  St.  STSL) 

AhaiemefU  —  aeUonfor  wnmgfuUy  eaimng  death  —  death  </  wrong-doer. 

The  statatorj  right  of  action  for  wrongf ally  caoaing  death  of  a  person  abatea 

by  the  death  of  the  wrong-doer  before  action. 

ACTION  of  damages  for  wrongfully  killing  plaintiff's  intestate. 
The  defendant  was  administrator  of  the  wrong-doer.     The 
plaintiff  had  judgment  below. 

Hall  Brothers,  for  plaintiff  in  error. 

JV.  L,  Chaffee,  for  defendant  in  error. 

Johnson,  J.  The  petition  alleges  that  the  death  of  Anderson 
was  caused  by  Turner's  wrongful  act,  and  that  he  died  before  this 
action  was  commenced. 

Did  the  right  to  institute  and  prosecute  this  action  survive  against 
the  personal  representative  of  Turner?  This  depends  on  a  con- 
striiction  of  the  act  requiring  compensation  for  causing  death  by 
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wrongful  act,  neglect  or  default  (2  S.  &  0. 1139),  and  of  section  398 
of  the  Code  of  Civil  Procedure. 

This  act  was  passed  March  25,  1851.  It  was  an  innovation  upon 
the  common  law  in  allowing  an  action  for  damages  resulting  from 
death,  and  in  authorizing  an  action  in  favor 'of  the  personal  repre- 
sentative to  recover  such  damages.  The  right  to  maintain  such  an 
action  by  the  personal  representative  of  the  deceased,  for  causing 
his  death,  is  authorized  against  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued, whenever 
the  death  shall  have  been  caused  by  the  wrongful  act,  neglect  or 
default  of  such  person  or  corporation.  The  statute  itself  gives  the 
test  of  the  right  to  such  an  action.  If  the  party  injured  could, 
had  death  not  ensued,  have  recovered  for  his  injuries,  then  when 
death  does  ensue,  his  personal  representative  may  recover.  The 
foundation  of  the  former  action  is  the  personal  injuries  to  himself 
by  the  wrongful  act,  neglect  or  default  of  defendant.  The  same 
injuries  causing  death  are  the  foundation  for  the  right  of  action  in 
favor  of  his  personal  representative.  The  amount  recovered  is  for 
the  exclusive  benefit  of  his  widow  and  next  of  kin,  resulting  from 
the  death.  In  this  action  the  measure  of  damages  is  determined 
by  the  extent  of  the  personal  injury,  enhanced,  it  may  be,  by  puni- 
tive damages,  while  the  measure  of  damages  in  the  latter  action 
is  the  pecuniary  injury  to  the  widow  and  next  of  kin,  the  loss  to 
them  caused  by  his  death.  In  each  case,  the  action  is  in  form  ex 
delicto. 

In  the  case  at  bar  it  arises  from  a  wrongful  act  ana  not  from  neg- 
lect or  default.  It  belongs  to  the  class  of  actions  classified  at  com- 
mon law  as  injuries  to  the  person,  as  distinguished  from  injuries  to 
the  estate.  By  the  express  terms  of  the  statute,  the  person  who, 
or  the  corporation  which,  is  guilty,  is  made  liable,  and  not  his  heirs 
or  personal  representatives. 

At  common  law,  all  actions  in  form  ex  delicto,  for  the  recovery 
of  damages,  abated  by  the  death  of  either  party.  This  rule  em- 
braced injuries  to  person,  to  personal  property  and  to  real  estate. 

By  the  statute  4  Edw.  3,  ch.  7,  this  rule  was  so  modified  as  to  give 
an  action  in  favor  of  a  personal  representative  for  injuries  to  per- 
sonal property.  This  statute  may  be  regarded  as  part  of  the  com- 
mon law  of  this  State. 

By  statutes  3  and  4  W.  4,  ch.  42,  §  3,  the  common-law  rule  was 
further  modified  by  giving  an  action  in  favor  of  the  personal  re])rc- 
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sentative  for  injuries  to  real  estate,  and  against  personal  representa- 
tives for  injuries  to  real  or  peraonal  property.  But  neither  of  these 
statutes  changed  the  common-law  rule  as  to  injuries  to  the  person. 

When  the  act  of  March  25,  1851,  was  enacted,  the  civil  practice 
act  of  1831,  with  amendments,  was  in  force  in  Ohio,  and  to  a  cer* 
tain^  extent  changed  the  common  law  as  to  abatements  of  actions. 
It  provided  that  no  pending  action  in  any  court  (except  for  libel, 
slander,  malicious  prosecution,  assault,  assault  and  battery,  actions 
on  the  case  for  nuisance,  or  against  justices  of  the  peace),  shall 
abate  by  the  death  of  either  or  both  parties.  Sections  62,  64,  act 
of  1831,  Swan  (ed.  1840),  p.  667. 

By  section  74  of  the  same  act  (id.  669),  if  any  person  have  a 
right  to  commence  and  maintain  an  action  of  trespass,  or  trespass 
on  the  case  for  mesne  profits,  or  for  any  injury  to  his  estate,  reaJ  or 
personal,  or  for  deceit  or  fraud  committed  in  the  sale  thereof ;  or  if 
any  person  liable  to  either  of  said  actions  shall  die  before  such  ac- 
tion is  brought,  the  cause  of  action  shall  survive. 

By  the  act  of  1845,  the  rule  as  to  pending  action  was  extended 
so  as  to  provide  that  no  action  founded  on  a  tort  should  abate  by 
the  death  of  the  plaintiff.     43  Ohio  L.  114,  §  2. 

In  none  of  these  statutes  was  any  provision  made  to  modify  the 
common-law  rule  that  for  injuries  to  the  person  arising  ex  MictOp 
the  right  to  bring  the  action  abated  by  the  death  of  defendant 

Section  398  of  the  Civil  Code  is  in  terms  the  same  as  section  74  of 
the  act  of  1831.  It  provides,  that  in  addition  to  the  actions  which 
survive  at  common  law,  causes  of  action  for  mesne  profits,  or  for 
injury  to  real  or  personal  estate,  or  for  deceit  or  fraud,  shall  also 
survive,  and  the  action  may  be  brought  notwithstanding  the  death 
of  the  person  entitled  or  liable  to  the  same.  This  i*elates  to  causes 
of  action  or  the  right  to  commence  and  maintain  actions,  and  not 
to  pending  actions. 

Section  399  of  the  Code  relates  to  pendi^ig  actions,  and  is  the 
same  in  terms  as  section  64  of  the  act  of  1831.  As  the  case  at  bar 
depends  upon  section  398,  the  question  is,  does  the  act  of  1851  give 
a  right  of  action  for  injuries  to  the  estate  real  or  personal,  within 
the  meaning  of  those  terms  used  in  the  section? 

The  damages  recovered  are  for  the  pecuniary  injury  to  the  widow 
or  next  of  kin,  and  not  for  injury  to  his  estate.  The  legal  injury 
for  which  a  recovery  may  be  had  is  that  done  to  them  by  causing 
the  death  of  the  person,  standing  in  a  certain  relation  to  them. 
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His  personal  injuries  for  which  an  action  would  lie,  if  death  had 
not  ensued,  are  the  basis  of  his  recovery,  while  their  injury,  for 
which  damages  commensurate  with  their  pecuniary  loss  resulting 
from  his  death  is  recoverable  under  the  act  of  1851,  is  the  basis  of 
their  action.  In  each  the  liability  arises  from  the  same  wrongful 
act,  neglect  or  default,  but  in  his  action  the  amount  of  recovery  is 
measured  by  his  personal  injuries,  including  pain  and  suffering,  as 
well  as  loss  of  time,  expenses  of  cure,  and  it  may  be,  exemplary 
damages  ;  while  in  theirs,  the  amount  of  recovery  depends  on  none 
of  these  things,  but  on  their  pecuniary  loss  resulting  from  his  death. 

The  law  assumes  that  there  is  such  a  pecuniary  loss  to  the  widow 
and  next  of  kin,  and  awards  to  them  damages  therefor. 

The  petition  alleges  that  defendant,  by  his  wrongful  act,  injured 
the  estate  of  Anderson,  but  as  the  act  gives  the  remedy  not  to  his 
estate,  but  to  his  widow  and  next  of  kin,  this  cannot  be  so.  The 
personal  representative  is  only  a  trustee  for  them,  to  recover  and 
distribute  the  damages  they  are  entitled  to  recover.  The  clause, 
'^'or  for  an  injury  to  the  real  and  personal  estate, ''  found  in  section 
^98,  and  in  the  act  of  1831,  is  borrowed  from  the  classification 
known  to  the  common  law,  to  distinguish  such  injuries  and  rights 
of  action  from  those  to  the  personal  or  real  estate. 

We  find  the  same  terms  in  the  act  of  3  &  4  W.  4,  ch.  42.  By 
that  act  injuries  to  the  personal  or  real  estate  survive  against  the 
representative  of  the  defendant.  It  recites  the  fact  that  there  is  no 
remedy  for  injuries  to  real  estate  of  a  deceased  person  committed 
in  his  Ufe-time,  nor  for  certain  wrongs  done  by  a  person  deceased, 
in  his  life-time,  to  another,  in  respect  to  his  property,  real  or  per- 
sonal, and  among  other  things  provides  for  an  action  against  the 
personal  representative  of  a  deceased  wrong-doer  in  respect  to  m- 
juries  to  such  property.     1  Ch.  Plead.  79. 

In  using  this  phrase,  '^  injury  to  the  real  or  personal  estate,"  the 
legislature  is  presumed  to  have  used  it  in  its  well  established  sense, 
as  distinguishing  tort«  to  property  from  injuries  to  person. 

We  conclude  therefore,  that  section  398  of  the  Code  does  not  pre- 
vent the  abatement  of  a  right  of  action  for  damages  to  the  person. 
As  the  right  of  action  given  by  the  statute  is  for  the  pecuniary  loss 
to  the  widow  and  next  of  kin,  the  legal  injury  is  the  one  sustained 
by  them,  and  not  by  him  or  by  his  estate.  It  is  not  an  injury  to 
tlieir  estate.  It  is  based  upon  the  relation  the  deceased  bore  to 
them,  and  on  his  duty  to  provide  for  and  support  them.     If  there 
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is  no  one  occnpying  the  relation  of  widow  or  next  of  kin  no  right  of 
action  accrues. 

It  follows  that  the  injury  caused  to  them  by  the  death  is  a  per- 
sonal injury  to  them  and  not  an  injury  to  their  estate. 

We  have  been  referred  to  the  case  of  Vertore^  v.  Wiawall,  16  How. 
Pr.  8,  as  an  authority  to  the  effect,  that  the  New  York  statute, 
-similar  to  ours,  creates  a  property  interest  in  the  life  of  deceased, 
which  survives  under  the  New  York  statutes. 

That  case  arose  out  of  7ieglige7i€e  in  the  performance  of  an  implied 
contract,  and  not,  as  in  this  case,  from  a  wrongful  act  which  was 
purely  ex  delicto.  Again  the  New  York  statute  as  to  survivorship 
is  different  in  terms. 

But  with  the  view  of  the  judge  who  delivered  the  opinion,  hold- 
ing that  their  statute  gave  a  vested  property  interest  to  the  widow 
and  next  of  kin  in  the  life,  or  rather  in  the  death,  of  deceased,  we 
do  not  concur.  To  so  hold  is  a  confounding  of  legal  terms  and 
distinctions. 

Death  gives  this  right  of  action  under  the  statute,  while  at  com- 
mon law  death  terminated  the  right  of  the  party  injured. 

The  statute  gives  a  right  to  maintain  an  action  for  loss  occasioned 
by  death.  It  does  not  vest  in  the  widow  and  next  of  kin  a  property 
interest  in  the  deceased.  To  say  that  the  remedy  is  in  its  nature 
ex  contractu  when  the  act  is  a  naked  trespass,  or  that  the  injury  is  to 
the  estate  of  the  deceased  or  of  their  estate,  is  to  confound  the  well- 
settled  distinction  between  injuries  to  the  person  and  injuries  to 
the  estate. 

Whatever  may  be  the  rule,  where  the  death  is  caused  by  neglect 
or  default  while  the  defendant  is  in  the  performance  of  a  contract, 
express  or  implied,  we' hold  that  in  this  case,  when  the  death  is 
caused  solely  by  the  wrongful  act  of  defendant's  intestate,  the  right 
to  commence  and  maintain  the  action  abated  by  the  death  of 
Turner. 

The  demurrer  to  the  petition  should  have  been  sustained  and  the 
action  dirnnisaed. 

Juigmmit  accordingly. 
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Bell  v.  McCoknbll. 

(87  Ohio  8t  808.) 

Agen/oy  —  dovbU  —  compeniaUan, 

One  aeting  u  broker  of  both  |>arties  to  an  exchange  of  lands  maj  not  recoveir 
compensation  from  either,  even  upon  an  express  promise,  withoat  clearlj 
showing  that  each  had  fall  knowledge  of  all  the  circumstances  and  assented 
to  the  double  employment. 

ACTION  npon  an  express  agreement  for  commissions  as  broker 
upon  an  exchange  of  lands  between  defendants  and  Neal- 
The  defendant  answered  that  the  plaintiff,  without  his  knowledge, 
had  been  employed  also  by  Neal  to  sell  or  exchange  his  lands  in 
question  upon  an  agreed  compensation.  The  plaintiff  replied  that 
Neal  knew  of  his  employment  by  the  defendant.  The  plaintiff  re- 
quested the  court  to  charge  the  jury  as  follows  : 

**  That  if  the  jury  find  from  the  evidence  that  said  defendants 
employed  said  plaintiff  to  act  as  their  agent  in  the  exchange  of  the 
property  mentioned  and  described  in  the  petition  for  the  farm  of 
Mr.  Neal,  located  in  said  township  of  Boardman,  or  employed  him 
to  aid  and  assist  in  such  exchange,  and  agreed  to  pay  him  three  per 
cent  commission  on  said  property,  and  at  the  same  time  knew  that 
said  plaintiff  was  the  agent  of  said  Neal  for  the  sale  or  exchange  of 
said  farm,  and  that  he  was  acting  as  his  agent,  and  that  said  de- 
fendant assented  thereto  and  agreed  to  pay  said  commission,  and 
that  said  Neal  knew  that  said  plaintiff  was  acting  agent  of  said  de- 
fendant in  said  exchange,  and  assented  thereto,  and  agreed  to  pay 
said  plaintiff  the  commission  stipulated  in  the  written  contract  of 
agency,  said  plaintiff  would  be  entitled  to  recover  in  this  case,''  but 
the  court  refused,  and  charged  as  follows  : 

**  That  if  you  find  that  Neal  employed  plaintiff  to  sell  or  ex- 
change his  farm  in  Boardman  for  cash  or  property,  and  agreed  to 
pay  him  for  such  services,  and  if,  while  so  employed,  defendant 
Bell  and  others  employed  plaintiff  to  find  a  purchaser  for  their 
(defendants')  city  property,  or  one  who  would  exchange  country 
property  for  it,  and  if  plaintiff's  duty  was  simply  to  bring  the  buyer 
and  seller  together,  and  for  that  service  defendants  agreed  to  pay 
plaintiff  a  fixed  amount,  and  if  plaintiff  performed  that  service,  the 
defendants  are  bound  in  law  to  pay  said  amount  so  fixed,  even 
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though  plaintiff  was  acting  as  agent  for  the  party — in  this  case 
Neal — so  introduced. 

*'  But  I  say  to  you,  if  the  contract  between  plaintiff  and  defend- 
ants was,  that  plaintiff  should  sell  for,  or  assist  the  defendants  in 
selling  or  exchanging  their  property,  and  did  so  sell  or  exchange 
defendants'  property,  or  assist  them  in  selling  it  to,  or  exchanging 
it  with  said  Neal,  while  he  was  also  acting  for  Neal,  or  assisting 
him  in  the  same  sale  or  exchange,  under  a  contract  with  said  Neal 
for  pay  on  the  part  of  said  Neal  for  such  service  so  rendered  him, 
then  plaintiff  is  not  entitled  to  your  verdict  in  this  case,  even  though 
both  Bells  and  Neal  were  aware  of,  and  assented  to  said  plaintiff's 
employment  and  acts  in  the  premises." 

The  plaintiff  had  judgment  at  the  trial,  which  was  reversed  by 
the  District  Court. 

R.  B.  Murray^  for  plaintiff  in  error. 
George  F.  Arrel,  for  defendant  in  error. 

HcIlyainb,  J.  This  case  presents  the  single  question:  Oan  a 
real  estate  broker,  who  assumes  to  aid  both  contracting  parties  in 
making  an  exchange  of  real  estate,  recover  compensation  for  his 
services  from  either,  upon  an  express  promise  to  pay  in  a  case  where 
each  principal  had  full  knowledge  of  and  assented  to  the  double 
employment? 

It  has  been  decided  {Rupp  v.  Smnpeon^  16  Gray,  398,  and  Siegd 
V.  Gould,  7  Lans.  177),  and  is  not  doubted  that  such  broker  may 
recover  from  both  or  either  where  his  employment  was  merely  to 
bring  the  parties  together;  and  it  is  equally  clear,  both  upon  prin- 
ciple and  authority,  that  in  case  of  such  double  employment  he  can 
recover  from  neither,  where  his  employment  by  either  is  concealed 
from  or  not  assented  to  by  the  other.  Several  i*easons  may  be 
given  for  this  rule.  In  law  as  in  morals,  it  may  be  stated  that  as 
a  principle  no  servant  can  serve  two  masters,  for  either  he  will  hate 
the  one  and  love  the  other  or  else  he  will  hold  to  the  one  and  despise 
the  other.  Luke,  16,  13.  Unless  the  principal  contracts  for  less, 
the  agent  is  bound  to  serve  him  with  all  his  skill,  judgment  and 
discretion.  The  agent  cannot  divide  this  duty  and  give  part  to 
another.  Therefore  by  engaging  with  the  second  he  forfeits  his 
right  to  compensation  from  the  one  who  first  employed  him.  By 
the  second  engagement,  the  agent,  if  he  does  not  in  fact  disable 
Vol.  XLT— 67 
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himself  from  rendering  to  the  first  employer  the  full  qaantam  of 
service  contracted  for^  at  least  tempts  himself  not  to  do  so.  And 
for  the  same  reason  he  cannot  recover  from  the  second  employer 
who  is  ignorant  of  the  first  engagement.  And  if  the  second  em- 
ployer has  knowledge  of  the  first  engagement,  then  both  he  and 
the  agent  are  gnilty  of  the  wrong  committed  against  the  first  em- 
ployer,  and  the  law  will  not  enforce  an  executory  contract  entered 
into  in  fraud  of  the  rights  of  the  first  employer.  It  is  no  answer 
to  say  that  the  second  employer  having  knowledge  of  the  first  em- 
ployment  should  be  held  liable  on  his  promise,  because  he  could 
not  be  defrauded  in  the  transaction.  The  contract  itself  is  void  as 
against  public  policy  and  good  morals  and  both  parties  thereto 
being  in  pari  delicto^  the  law  will  leave  them  as  it  finds  them.  JSr 
dolo  nialo  non  oritur  actio. 

The  non-liability  of  the  second  employer  having  knowledge  of 
the  first  employment  has  been  maintained  in  the  following  cases: 
Farnsworth  v.  ffemmer,  1  Allen,  494;  Walker  v.  Osgood,  98  Mass. 
348:  Smith  v.  Townsend,  109  id.  500;  Rice  v.  Wood,  113  id.  133; 
8.  C,  18  Am.  Bep.  459;  Bollman  v.  Loomis,  41  Conn.  581;  JBver- 
hart  V.  Searhy  71  Penn.  St  256;  Morrison  v.  TJiompson,  L.  R,  9 
Q.  B.  480.  But  in  each  of  these  cases  it  is  strongly  intimated  if 
not  distinctly  announced,  that  a  recovery  may  be  had  by  such  agent 
when  he  acted  with  the  knowledge  and  consent  of  both  principals. 
In  Lynch  v.  Fallon,  11  R.  I.  311;  s.  c,  23  Am.  Bep.  458,  the  same 
general  doctrine  is  held  and  it  is  said  that  a  broker,  acting  at  once 
for  both  vendor  and  purchaser,  assumes  a  double  agency  disap- 
proved of  by  law,  and  which  if  exercised  without  the  full  knowledge 
and  free  consent  of  both  parties  is  not  to  be  tolerated.  The  same 
in  Jfeyer  v.  Hanchett,  43  Wis.  246,  wherein  the  question  whether 
such  double  agency  is  consistent  with  public  policy,  though  exer- 
cised with  the  consent  of  both  parties,  is  left  undecided,  but  it  is 
decided  that  mere  knowledge  of  such  double  agency  without  actual 
consent  on  the  part  of  the  principals  will  not  entitle  the  agent  to 
commissions. 

The  validity  of  such  contracts  of  double  agency  where  all  the 
principals  were  fully  advised  and  consented  to  the  double  employ- 
ment, was  more  directly  before  the  courts  and  affirmed  in  the  fol- 
lowing cases:  Howe  v.  Stevens,  35  N.  Y.  Super.  Ct.  189;  53  N.  Y. 
621;  Alexander  v.  If.  W.  C.  University,  57  Ind.  466;  Joslin  v. 
Cowee,  56  N.  Y.  626;  Adams  Mining  Co.  v.  Senter,  26  Mich.  73; 
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Fitssitntnons  y.  Southwestern  Ex.  Co.,  40  Oa.  330;  s.  c,  2  Am. 
BejK  577;  BollUig  Stock  Co.  v.  Railroad,  34  Ohio  St.  450;  Pugdoy 
T.  Murray,  4  E.  D.  Smith,  245..  See  also  note  by  Bennett  to 
Lj/neh  y.  Fallon,  16  Am.  L.  Reg.  333. 

BaUin  t.  CZnri;,  41  Hd.  158,  holds  the  contrary  doctrine,  if 
knowledge  and  consent  on  the  part  of  the  first  employer  is  to  be 
regarded  as  fully  proved.  Other  cases  bearing  more  or  less  directly 
on  the  point  might  be  cited;  but  enough  are  given  to  show  a  want 
of  harmony  in  the  decisions;  yet  we  think  the  decided  current  of 
authority  is  in  favor  of  the  validity  of  such  contracts  where  the 
consent  of  both  principals  to  such  double  agency  is  clearly  proved. 

We  admit  that  all  such  transactions  should  be  regarded  with 
BQspicion;  but  where  full  knowledge  and  consent  of  all  parties  in- 
terested are  clearly  shown  we  know  of  no  public  policy,  or  principle 
of  sound  morality  which  can  be  said  to  be  violated.  It  seems  to  us 
rather  that  public  policy  requires  that  contracts  fairly  entered  into 
by  parties  competent  to  contract  should  be  enforced  where  no  pub- 
lic law  has  been  violated  and  no  corrupt  purpose  or  end  is  sought 
to  be  accomplished.  True,  such  agent  may  not  be  able  to  serve 
each  of  his  principals  with  all  his  skill  and  energy.  He  may  not 
be  able  to  obtain  for  his  vendor  principal  the  highest  price  which 
could  be  obtained,  or  for  the  purchaser  the  lowest  price  for  which 
it  could  be  purchased.  But  he  can  render  to  each  a  service  entirely 
free  from  falsehood  and  fraud;  a  fair  and  valuable  service  in  which 
his  best  judgment  and  his  soundest  discretion  are  fully  and  freely  ex- 
ercised. And  in  such  case,  such  service  is  all  that  either  of  his 
principals  contracted  for.  Undoubtedly  if  two  persons  desire  to 
negotiate  an  exchange  or  a  bargain  and  sale  of  property,  they  may 
agree  to  delegate  to  a  third  person  the  power  to  fix  the  terms,  and 
no  suspicion  of  a  violated  public  policy  would  arise.  It  may  be 
said  that  such  third  person  is  an  arbitrator  chosen  to  settle  differ- 
ences between  his  employers,  an  agency  or  office  greatly  favored  in 
the  law.  And  so  it  is.  But  what  is  the  distinction  between  that 
emi)loyment,  and  the  one  in  the  present  case,  which  should  cause 
the  law  to  favor  the  former  and  abhor  the  latter?    I  can  see  none. 

True,  in  the  case  put,  the  contracting  parties  deal  directly  with 
each  other,  and  in  the  case  at  bar  their  minds  meet  through  the 
medium  of  a  third  person  in  whose  judgment  and  discretion  they 
mutually  repose  confidence.  His  judgment  and  discretion  are  in- 
voked by  each  to  aid  in  fixing  the  terms  of  a  contract  between 
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them.  And  after  the  terms  are  thus  adjusted  tnrough  tne  aid  of 
their  mutual  agent  and  ratided  by  the  parties,  in  the  free  exercise 
of  their  own  volitions,  to  hold  that  the  relation  between  such  agent 
and  either  of  his  principals  is  in  violation  of  a  sound  public  policy 
supposed  to  rest  on  some  moral  abstraction  would  be  a  refinement 
in  legal  ethics  too  subtle  for  my  comprehension. 

Of  course  to  relieve  such  double  agent  from  suspicion  that  incon* 
sistent  duties  have  been  assumed,  which  prima  facie  will  be  pre- 
sumed, it  is  necessary  that  it  should  appear  that  knowledge  of  every 
circumstance  connected  with  his  employment  by  either  should  be 
communicated  to  the  other  in  so  far  as  the  same  would  naturally 
affect  this  action;  but  when  that  is  done  and  free  assent  is  given  by 
each  principal  to  the  double  relation  of  the  agent,  the  right  of  such 
agent  to  compensation  cannot  be  denied  on  any  just  principle  of 
morals  or  of  law. 

The  refusal  of  the  Court  of  Common  Pleas  to  charge  ds  requested 
and  the  second  proposition  given,  if  not  plainly  in  conflict  with  the 
views  above  expressed,  were  at  least  so  susceptible  of  such  construc- 
tion, that  the  jury  may  have  been  misled.  Hence  we  think  the 
District  Court  did  not  err  in  reversing  the  judgment. 

Judgment  of  District  Court  affirmed. 

L0KOWOBTH9  J.  9  dissented. 


Dabliko  v.  Youkkxb. 

(97  Ohio  St.  487.) 

Agen^ — liabilUy  <f  offeni  for  lost  moiMif. 

In  an  acUon  against  an  agent  for  loea  of  money  Intraated  to  him  for  hla  prin- 
dpal,  the  burden  Is  on  the  agent  to  show  that  there  waa  no  breach  of  dntj 
on  his  part,  and  this  ordinarilj  is  a  qaestion  of  mixed  law  and  fkot. 

fllHE  opinion  states  the  facts.     The  defendant  had  judgment 
J.     below. 

Spangler  dk  Pwnerene^  for  plaintiff  in  error. 
Nicholas  d  James,  for  defendant  in  error. 
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Oakey,  C.  J.  The  plaintiff  (Darling)  and  the  defendant 
(Younker)  were  neighbors  living  in  Coshocton  county,  about  four- 
teen miles  from  the  town  of  Coshocton.  They  had  known  each 
other  from  boyhood^  and  both  were  dealers  in  live  stock.  The 
plaintiff  had  in  the  hands  of  a  firm  engaged  in  selling  live  stock  at 
Pittsburgh,  the  proceeds  of  the  sale  of  a  lot  of  hogs  which  he  had 
shipped  to  that  city  for  sale:  and  he  also  had  a  lot  of  hogs  at  Warr 
saw,  in  Coshocton  county,  which  he  wanted  to  send  to  Pittsburgh 
for  sale  by  the  same  firm.  Being  unable  to  leave  home  by  reason 
of  sickness  in  his  family,  he  employed  the  defendant  to  drive  the 
hogs  from  Warsaw  to  Coshocton,  take  them  from  Coshocton  to 
Pittsburgh  by  car,  deliver  them  to  the  firm  referred  to  for  sale,  re- 
ceive from  the  firm  the  proceeds  of  the  sale  of  both  lots,  bring  such 
proceeds  to  Coshocton,  there  pay  Stewart  $1,200,  and  then  carry 
and  deliver  to  him,  the  plaintiff,  the  balance. 

The  hogs'  were  shipped  in  a  car  at  Coshocton,  on  December  23, 
1874,  the  defendant  taking  passage  in  the  caboose.  Finkbone,  of 
Fairfield  county,  also  a  dealer  in  live  stock,  had  a  lot  of  hogs  in 
cars  of  the  same  train,  which  he  was  taking  to  Pittsburgh  for  sale, 
and  he  and  the  defendant  became  acquainted  in  the  caboose  and 
stopped  at  the  same  hotel  in  Pittsburgh.  The  hogs  taken  by  Fink- 
bone as  well  as  those  taken  by  the  defendant  were  sold  the  next 
day  (December  24).  In  the  afternoon  of  the  same  day  a  member 
of  the  firm  which  sold  the  stock  went  with  the  defendant  to  one  of 
the  Pittsburgh  banks,  where  the  sum  of  $3,100.54,  being  the  whole 
amount  due  to  the  plaintiff,  was  paid  to  the  defendant.  The  money 
consisted  of  four  bank  bills,  each  for  $500,  and  other  bills  of 
smaller  denomination,  and  fifty-four  cents  in  change.  The  defend- 
ant folded  the  bills  in  a  piece  of  newspaper,  and  placed  the  roll  in 
a  pocket  in  the  inside  of  his  vest,  and  left  the  bank.  Soon  after- 
ward, the  amount  due  to  Finkbone,  for  his  hogs,  being  about  $3,000 
was  paid  to  him  at  the  same  bank,  but  he  was  unable  to  obtain  at 
the  bank  any  bill  of  a  larger  denomination  than  $50. 

The  defendant  and  Finkbone  took  passage  on  that  evening  at 
Pittsburgh  in  the  same  passenger  car,  and  came  together  as  far  as 
Coshocton,  arriving  there  about  ten  o'clock  at  night.  The  de- 
fendant stopped  at  Coshocton,  and  Finkbone  remained  in  the  car 
until  he  reached  Eirkersville,  which  is  near  his  residence.  On  the 
way  from  Pittsburgh  to  Coshocton  the  defendant  and  Finkbone  sat 
together  conversing  about  the  live  stock  business.     Finkbone  in- 
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formed  the  defendant  that  he  had  tried  to  get  hirger  bills  but  failed. 
The  defendant  asked  him  if  it  would  be  an  accommodation  if  he 
would  let  him  have  one  $500  bill  and  Finkbone  said  it  would. 
About  half  the  seats  in  the  car  were  occupied,  chiefly  the  middle 
seats.  Finkbone  took  out  his  money,  but  at  the  suggestion  of  the 
defendant,  they  went  to  the  front  part  of  the  car,  to  get  as  far  as 
possible  from  the  other  passengers  and  have  the  benefit  of  the 
light,  and  sat  down  together  in  one  of  the  front  seats.  Finkbone 
then  took  from  his  package  ten  $50  notes,  handed  them  to  the  de- 
fendant who  took  from  the  package  in  his  possession  one  of  the 
$500  notes,  handed  it  to  Finkbone,  put  the  ten  bills  in  the  place  of 
the  bill  he  had  given  to  Finkbone  and  restored  the  package  to  his 
inside  vest  pocket,  taking  care  that  there  should  be  no  mistake  in 
making  the  exchange  and  that  none  of  the  bills  should  be  lost. 
This  was  about  an  hour  before  the  train  arrived  at  Coshocton. 

The  defendant  arriving  at  Coshocton,  as  already  stated  in  the 
night,  it  became  necessary  for  him  to  remain  at  a  hotel  till  morning. 
The  banks  were  closed  of  course,  and  it  does  not  appear  whether 
there  was  or  was  not  a  safe  in  the  hotel  where  he  stopped.  There 
was  however  a  hardware  store  in  Coshocton  owned  by  a  firm  in 
which  a  brother  of  the  plaintiff  was  a  partner,  and  the  defendant 
was  then  aware  of  the  fact  that  the  plaintiff  was  in  the  habit  of  de- 
positing considerable  sums  of  money  in  the  safe  of  that  firm  which 
they  kept  in  the  store.  The  defendant  went  directly  from  the  depot 
to  the  store  which  he  found  still  open,  Bennett,  a  ne2)hew  of  the 
plaintiff  and  employee  of  the  firm  being  there  alone.  The  defend- 
ant turned  and  was  about  to  leave  the  store  wlieu  Bennett  inquired 
what  was  wanted,  and  the  defendant  informed  him  that  he  Iiad  a 
jSackage  of  money  belonging  to  the  plaintiff,  stating  the  amount, 
which  he  desired  to  have  placed  in  the  safe.  Bennett  said  he  could 
attend  to  it  and  took  the  package  and  locked  it  in  the  safe,  and  the 
defendant  then  went  to  his  hotel  leaving  Bennett  in  the  store. 
From  the  time  the  defendant  received  the  money  at  the  bank  until 
he  handed  it  to  Bennett  in  the  store  it  had  not  been  out  of  his 
pocket  except  when  he  exchanged  the  bills,  as  already  explained, 
en  the  train. 

The  next  morning  (December  26)  the  defendant  went  to  the 
hardware  store,  and  Bennett  at  his  request  oi^ened  the  safe  and 
took  therefrom  the  package  of  money  and  handed  it  to  him.  On 
counting  the  money  in  the  presence  of  Bennett  and  plaintiffs 
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E  brother,  it  was  ascertained  that  one  of  the  $500  bills  was  missing, 

I  the  balance  of  the  money  including  two  $500  bills  being  there. 

j  The  defendant  paid  to  Stewart  $1,200  in  accordance  with  the  in- 

I  struction  already  mentioned,  and  on  the  same  day  (December  25) 

delivered  to  the  plaintiff  Stewart's  receipt  and  $1,400.54  in  money 
I  and  informed  the  plaintiff  of  all  the  facts  here  stated,  including  the 

!  exchange  of  bills,  the  deposit  in  the  safe  and  the  loss  of  the  $500 

note. 

Such  in  substance  is  the  testimony  of  Younker,  as  delivered  in 
the  Court  of  Common  Pleas  of  Coshocton  county,  on  the  trial  of 
an  action  brought  by  Darling  against  him  to  recover  the  sum  of 
$500.  His  evidence  was  corroborated  by  the  testimony  of  Finkbone, 
and  the  jury  believing  the  defendant's  story  found  a  verdict  in  his 
favor;  the  court  after  overrulmg  a  motion  for  a  new  trial,  rendered 
a  judgment  on  the  verdict;  the  District  Court  affirmed  the  judg- 
ment, and  this  petition  in  en*or  was  filed  to  reverse  both  judg- 
ments. 

During  the  trial  evidence  was  also  offered  to  show  that  the 
defendant  was  confused  at  the  time  the  money  was  counted  in  the 
store;  that  he  then  stated  that  in  the  money  paid  to  him  at  the 
bank  there  were  $500  bills;  and  that  he  also  stated  that  he  did  not 
have  the  money  out  of  his  pocket  from  the  time  he  placed  it  there  in 
the  bank  until  he  took  it  out  in  the  Iiardware  store.  But  an  ex- 
planation as  to  these  statements  was  furnished,  showing  that  they 
as  well  as  the  confusion  were  caused  by  the  defendant's  excitement 
on  discovering  the  loss,  and  the  statements  were  corrected  by  him 
on  the  same  day.  Furthermore,  it  was  shown  that  he  Iiad  said  that 
he  would  pay  the  amount  so  lost  to  the  plaintiff  but  that  he  must 
have  the  matter  investigated;  and  when  the  plaintiff  brought  suit, 
the  defendant  withdrew  uU  proposals  looking  to  a  settlement. 
There  was  also  evidence  tending  to  show  that  the  exchange  of 
money  on  the  cars  was  not  an  unusual  occurrence. 

The  foregoing  embraces  all  the"  evidence,  except  with  respect  to 
two  or  three  matters  which  seem  to  be  wholly  unimportant.  What 
the  facts  in  relation  to  the  missing  bill  really  are  may  never  be 
known.  Whether  the  note  was  dropped  in  the  cars,  or  whether 
somebody  was  dishonest  is  matter  of  conjecture.  The  defendant 
is  quite  certain  no  mistake  was  made  at  the  bank.  In  giving  to 
the  testimony  a  construction  consistent  with  tliat  honesty  of  the 
defendant  which  the  plaintiff  with  an  acquaintance  of  forty  years 
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believed  he  really  possessed  when  he  employed  him  to  perform  the 
service,  we  are  not  prepared  to  say  the  jury  erred. 

If  on  learning  that  the  defendant  had  taken  one  of  the  notes 
from  the  package,  the  plaintiff  had  treated  the  act  as  a  conversion 
and  brought  suit  to  recover  the  whole  amount  so  received  by  the 
defendant  at  the  bank,  a  different  question  might  have  been  pre- 
sented. It  was  the  duty  of  the  defendant  to  receive  the  money 
from  the  commission  merchants  at  Pittsburgh,  carry  it  to  Coshoc- 
ton, there  pay  to  Stewart  $1,200  and  take  the  balance  of  the  money 
to  the  plaintiff  and  deliver  it  to  him.  As  Bigelow,  C.  J.,  says  in 
Kent  V.  Bornsiein,  12  Allen,  342,  "  any  act  or  dealing  with  the 
money  beyond  this  was  outside  of  the  scope  of  his  employment. 
He  had  no  authority  to  enter  into  any  contract  concerning  the 
money  in  his  hands  or  to  exchange  it  for  other  money  with  third 
persons."  And  see  Phillpott  v.  Keiley,  3  Ad.  &  EL  106;  Clendon 
V.  Dinneford,  5  C.  &  P.  13;  Oreenwald  v.  Metcalfe  28  Iowa,  363; 
Edw.  on  Bailm.,  §§  67,  97.  But  we  do  not  find  it  necessary  to  de- 
cide as  to  the  law  that  would  have  been  applicable  if  the  plaintiff 
had  taken  the  course  indicated.  On  being  informed  of  the  loss, 
the  plaintiff  accepted  as  cash,  the  receipt  of  Stewart  and  the  bal- 
ance of  the  money  in  the  defendant' s  hands,  making  $2,600.54, 
which  he  knew  included  the  bills  given  by  Finkbone  in  exchange 
for  one  of  the  $500  bills,  and  the  plaintiff  brought  suit  against  the 
defendant  for  the  missing  $500  bill.  This  therefore  was  a  com- 
plete ratification  by  the  plaintiff  of  the  act  of  the  defendant  to  that 
extent.     Ewell^s  Evans  on  Agency,  94. 

No  action  could  be  maintained  for  the  conversion  of  the  missing 
bill  nor  as  for  money  had  and  received,  the  jury  having  found  that 
there  was  no  misappropriation  of  the  bill  by  the  defendant  and  the 
verdict  in  that  respect  not  appearing  to  be  wrong.  Sturgis  v. 
Keithy  57  111.  451;  11  Am.  Rep.  28;  Perry  v.  Roberts^  8  Ad.  &  El 
113.  But  where  an  agent  is  guilty  of  negligence  whereby  the  money 
of  his  principal  is  lost,  an  action  ttiay  be  maintained  on  that  ground 
And  here  the  question  is  whether  we  can  say  as  matter  of  law,  that 
the  acts  of  the  defendant  in  making  the  exchange  in  the  car  and 
the  deposit  in  the  safe,  nfford  a  ground  of  recovery  as  to  the  missing 
$500  bill  because  of  the  defendant's  negligence,  and  without  regard 
to  the  question  of  actaal  good  or  bad  faith.  But  as  to  the  deposit  in 
the  safe,  we  can  see  in  it  nothing  objectionable  under  the  circum- 
stances. It  was  the  safe  in  which  the  plaintiff  made  his  own  deposits 


JANUARY  TERM,  1882.  537 


Gifford  V.  Morrison. 


of  money,  and  the  safe  was  in  charge  of  the  brother  and  nephew  of 
the  plaintiff.  Indeed  the  plaintiff  made  no  complaint  that  such  de- 
posit had  been  made.  The  real  question  therefore  is  as  to  the  al« 
leged  negligence  in  making  such  unauthorized  exchange  of  money 
in  the  cars. 

An  agent  is  not  an  insurer  for  the  safe  deliyery  of  money  placed 
in  his  care  to  carry  to  his  principal.  No  doubt  howeyer  where  he 
claims  that  money  so  intrusted  to  him  is  lost,  the  burden  is  upon 
him,  whether  the  service  be  for  or  without  reward  {Anderson  v. 
Ibresman,  Wright,  598;  Ewell's  Evans  on  Agency,  327),  to  show 
that  the  loss  was  not  occasioned  by  a  want  of  that  care  on  his  part 
which  men  of  ordinary  prudence  observe  when  clothed  with  such  a 
trust.  The  real  question  in  every  case  where  negligence  is  alleged 
is  whether  there  has  been  a  breach  of  duty,  and  that  is  to  be  deter- 
mined from  a  consideration  of  all  the  facts.  But  here  the  question 
whether  the  acts  of  the  defendant  amounted  to  such  negligence  as 
would  afford  ground  of  recovery,  was  a  question  of  fact  and  not 
merely  one  of  law.  Cases  can  be  found  in  which  the  question  of  neg- 
ligence has  been  determined  as  one  of  law.  See  28  Ohio  St.  340;  35  id. 
627;  see  however,  12  id.  71,  72;  35  id.  57;  Pierce  on  Railroads  (ed. 
of  1881),  312,  314,  et  seq.  But  where  the  facts  are  in  dispute  or  the 
question  is  to  be  determined  by  inference  from  facts  proved, 
the  question  is  necessarily  one  of  fact;  nor  can  it  be  a  question  of 
law  in  any  case,  if  reasonable  men,  unaffected  by  bias  or  prejudice, 
might  diMgree  oonoeming  the  presence  or  absence  of  due  care. 

Judgm$ni  afimmL 


OmOBD  Y.  MOBBISOV. 
(87  Ohio  8t.80B.) 

k  «NUi  of  •qnitjr  will  not  doeree  a  Jadgment  Hen  to  be  invalid  for  want  of 
l^gal  notice  to  the  dof ondant,  where  the  plaintiff  was  not  gailtj  of  mloooB* 
duet  and  the  defendant  liad  aetoal  knowledge  of  tlie  pendencj  of  the  notion, 
onlees  a  meritoriooa  def obm  Is  aliown. 


AOTION  to  quiet  title.     The  real  estate  in  question  was  purchased 
by  the  plaintiff  from  AUaire,  on  February  14,  1876.     On  De- 
cember 28, 1875,  the  defendant  obtained  from  a  justice  of  the  peace 
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a  sammons  against  Allaire  to  recover  $129,569  returnable  December 
31,  at  9  o'clock  A.  M.,and  delivered  it  to  a  constable  for  service  on 
the  day  it  was  issued.  A  copy  was  delivered  by  the  constable  to 
Allaire  on  the  afternoon  of  the  return  day.  Before  the  service,  the 
return  day,  without  the  knowledge  of  the  justice,  or  of  the  plaintiff 
Morrison,  was  changed  to  January  3, 1876.  The  summons  so  altered 
was  returned  indorsed,  '^  Served  on  the  defendant  Allaire,  Decern* 
ber  31, 1875.''  On  January  3,  judgment  was  rendered  by  the  justice 
in  favor  of  Morrison  against  Allaire  by  default,  for  the  amount 
claimed,  and  a  transcript  was  filed  in  the  clerk's  office,  which  con- 
stitutes the  lien  complained  of  here.  The  defendant  had  judgment 
below. 

B.  SowerSy  for  plaintiff  in  error. 

Bimey  dk  Hobarty  for  defendant  in  enror. 

MgIlvaine,  J.  For  aught  that  appears  on  the  record  before  us, 
the  plaintiff  had  actual  knowledge  of  all  the  facts  stated  in  her  orig- 
inal petition,  at  the  time  she  purchased  the  property,  as  well  as 
constructive  notice  of  the  existence  of  the  judgment  and  lien  of  the 
defendant.  It  is  not  pretended  that  any  ground  for  equitable  re- 
lief exists  in  her  favor,  which  would  not,  with  equal  nght,  be  as- 
serted by  Allaire,  her  grantor ;  and  we  think  it  is  quite  clear,  that 
upon  the  facts  stated,  equity  would  not  afford  relief  to  Allaire,  the 
judgment  debtor. 

That  errors  and  irregularities  intervened  in  the  action  and  pro- 
ceedings before  the  justice  must  be  conceded,  but  whether  they  ap- 
peared on  his  record  is  not  shown.  If  they  do  appear  on  his  record, 
the  judgment,  no  doubt,  might  have  been  reversed  on  proceedings 
in  error.  And  the  rule  is,  that  equity  will  not  afford  relief,  where 
there  is  a  plain  and  adequate  remedy  at  law.  Allaire  had  knowl- 
edge of  the  pendency  of  the  action  before  the  justice.  True,  the 
notice  by  summons  was  not  regular,  but  it  informed  him  that  the 
action  had  been  commenced,  and  he  was  thus  afforded  an  oppor- 
tunity to  correct  the  irregularity  on  motion,  to  the  justice,  or  by 
petition  in  error  if  the  irregularity  appeared  on  the  face  of  the  re- 
cord. But  whether  the  irregularity  appeared  of  record  or  not,  he 
could  have  no  standing  in  a  court  of  equity  without  an  allegation 
of  meritorious  defense.     Having  failed  to  exercise  diligence  in  seek* 
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ing  redress  at  law,  equity  would  not  set  aside  the  judgment  until  it 
was  made  to  appear  that  the  result  should  be  other  or  different  from 
that  already  reached.  No  such  showing  is  made  in  the  case  before 
ns. 

We  do  not  deny  that  equity,  under  some  circumstances,  will  re- 
strain the  execution  of  a  void  judgment,  without  an  allegation  of 
defense,  as  for  instance,  when  the  fraud  or  misconduct  of  the 
plaintiff  in  obtaining  the  judgment  is  shown ;  but  such  jurisdiction 
is  never  exercised  without  such  showing  where  the  judgment  is 
Yoidable  merely,  or  where,  though  absolutely  void,  it  appears  to  be 
regular  on  the  face  of  the  record. 

No  misconduct  is  alleged  against  the  judgment  creditor,  Morrison, 
and  for  aught  that  is  alleged,  the  record  of  the  justice  may  be 
entirely  regular  upon  its  face.  If  the  justice  adopted  the  change 
made  as  to  the  return  day  of  the  summons  (as  would  seem  to  be 
the  case),  the  docket  would  be  unobjectionable  in  form.  True,  the 
return  of  the  constable  that  the  defendant  was  summoned  to  appear 
on  January  3,  18 1 6,  was  false ;  but  the  falsity  of  that  return  would 
not  relieve  either  the  judgment  debtor  or  the  plaintiff  from  the 
necessity  of  showing,  in  the  petition  for  equitable  relief,  a  men* 
torious  defense  to  the  action. 

The  contention  of  the  plaintiff  in  error  is  that  the  justice's  judg- 
ment is  absolutely  void  for  want  of  jurisdiction  over  the  person  of 
Allaire.  But  in  disposing  of  the  case,  I  have  not  deemed  it  profit* 
able  to  trace  the  many  nice  distinctions  which  have  been  drawn  be- 
tween judgments  void  at  law  and  those  voidable  merely,  and  have 
confined  myself  to  the  consideration  of  those  principles  upon  which 
courts  of  equity  will  or  will  not  interfere  and  set  aside  judgments 
for  want  of  proper  notice,  whether  they  be  such  as  are  commonly 
denominated  void  or  only  voidable. 

The  practice  upon  this  subject  is  fairly  stated  by  Mr.  Freeman  m 
his  work  on  '^  Judgments,"  as  follows:  *'  Section  498.  It  has  been 
held  that  a  judgment,  rendered  without  process  and  without  the 
knowledge  of  the  defendant,  may  be  relieved  against  without  any 
showing  on  the  question  of  merits,  for  the  reason  that  ^  in  such  case 
the  injury  consists  in  the  rendition  of  the  judgment  against  a  party 
without  notice  and  opportunity  of  defense ;  and  that  it  is  unjust 
and  unconscientious  to  attempt  to  enforce  a  judgment  so  obtained.' 
But  the  better  established  rule  undoubtedly  is,  that  notwithstanding 
an  alleged  want  of  service  of  process,  a  court  of  equity  will  not 


540 OHIO, 

Pitts  V.  FogleflODg. 


interfere  to  set  aside  a  judgment  until  it  appears  that  the  result 
will  be  other  or  different  from  that  already  reached."  See  alsci 
Taggart  v.  Wood,  20  Iowa,  236 ;  Gregory  v.  Ford,  14  OaL  138  ; 
PowUr  V.  Lee,  10  G.  &  J.  (Md.)  363  (32  Am.  Dec.  172) ;  Piggot 
V.  Addicksy  3  G.  Greene,  427 ;  Crawford  v.  White,  17  Iowa,  560 ; 
Stokes  V.  Knarr,  11  Wis.  389. 

Equity  is  not  concerned  about  a  judgment,  which  though  irregular 
is  in  fact  equitable  and  just. 

Judgment  affirmed, 

Whitb,  J.,  concurred  in  the  affirmance  of  the  judgment,  with- 
•out  approving  of  the  syllabus  as  applied  to  the  case.  He  was  of 
opinion  that  the  judgment  of  the  justice  of  the  peace  in  question 
was  not  void,  but  voidable  only.  Hence  the  question  as  to  what  are 
the  rights  of  a  purchaser  from  the  judgment  debtor,  where  the  land 
purchased  is  sought  to  be  charged  in  execution  under  a  void  judg- 
ment, does  not  arise  in  this  case. 


Prrrs  y.  Foolbsokq. 

m  Ohio  St  076.) 

NegoHMe  inatrumeni  —  trantfer  ag  eoUaUral  ^  aeeomrncdaUm  indormr. 

An  aooommodation  indonerof  a  negotiable  note  withoat  restriction  is  liable  lo 
one  receiving  it  in  good  faith  from  the  owner,  before  maturity,  solelj  as 
collateral  security  for  an  antecedent  debt. 

ACTION  on  a  promissory  note.     The  opinion  shows  the  facta. 
The  plaintiff  had  judgment  at  trial,  which  was  reyeised  in  the 

District  Court. 

John  8.  Brcuee,  for  plaintiffs  in  error. 

K.  Fritter,  for  defendant  in  error. 

Okey,  C.  J.  Where  one  not  induced  by  fraud  indorses  a  negoti* 
able  promissory  note  for  the  accommodation  of  another,  without 
restriction  as  to  the  use  which  may  be  made  of  the  note,  a  third 
person  who  receives  it  before  due  as  collateral  security  for  a  debt  to 
l)ecome  due  from  the  person  for  whom  the  indorsement  was  made. 
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and  sabflequently  prosecutes  an  action  against  such  indorser^  will 
not  be  affected,  with  respect  to  his  right  to  recoyer,  by  the  fact  that 
Bach  defendant  is  an  accommodation  indorser.  The  obligation  of 
the  indorser  in  snch  case  is  the  same,  whether  the  indorsement  was 
for  yalae  received  or  for  accommodation.  Stone  y.  VancBy  6  Ohio, 
246 ;  RiUy  t.  Johnson,  8  id.  526  ;  WUlia/fm  t.  Bosson,  11  id.  62  ; 
ClifUon  Banky.  AyreSy  16  id.  282;  Portage  Co,  Banky.  Lane,  8  Ohio* 
St  405 ;  Ervrin  y.  Shaffer,  9  id.  43 ;  Knox  Co.  Bank  y.  Lloyd,  18 
id.  353 ;  Kingland  y.  Pryor,  33  id.  19 ;  First  Xational  Bank  y. 
Finaler,  36  id.  524  ;  s.  c,  38  Am.  Bep.  610.  And  see  Jackson  y. 
Bank,  42  N.  J.  177. 

The  question  in  this  case  is  therefore  as  to  the  liability  of  Fogle* 
song  upon  his  indorsement,  in  yiew  of  the  fact  that  the  note  so- 
indorsed  was  transferred  by  Oreed  Bros,  as  collateral  security  for  the 
payment  of  notes  to  become  due  from  them  to  Pitts^  Qraham  & 
Oo.,  no  express  agreement  haying  been  made  by  the  latter  for  an 
extension  of  time  or  other  fayor  with  respect  to  the  notes  made  by 
Greed  Bros. 

In  Roxborough  y.  Messick,  6  Ohio  St.  448,  it  was  held  :  '^  Where 
the  note  of  a  third  person  is  transferred  bona  fide  before  due,  as 
collateral  security,  and  for  value,  such  as  in  consideration  of  a  loan 
or  advancement,  or  a  stipulation,  express  or  implied,  of  further  tim& 
to  pay  a  pre-existing  debt,  or  in  consideration  of  a  change  of  securi- 
ties of  a  pre-existing  debt,  or  the  like,  the  holder  of  such  collateral 
will  be  protected  from  infirmities  affecting  (he  instrument  before  it 
was  thus  transferred."    And  see  1  Dan.  Xeg.  Inst.,  §  830. 

Here  there  was  no  consent  on  the  part  of  Pitts,  Omham  &  Go.  to 
the  extension  of  time  as  to  any  part  of  the  debt,  until  their  debtors- 
proposed  to  place  in  their  hands  the  Becker  note,  and  it  is  a  pre- 
sumption which  is  by  no  means  unreasonable  that  obtaining^ 
possession  of  that  note  was  with  them  an  essential  part  of  the 
arrangement  by  which  the  time  was  extended.  True,  they  had 
been  unable  to  dispose  of  the  note  in  the  manner  intended,  though 
it  does  not  appear  that  they  had  abandoned  hope  of  disposing  of  it 
substantially  in  the  same  way.  It  is  certain  that  they  did  not  re* 
turn  it  to  Greed  Bros.,  but  retained  possession,  and  it  is  not  prob- 
able they  would  have  consented  to  part  with  possession  before  they 
were  paid.  That  they  only  agreed  not  to  dispose  of  the  note  in 
view  of  the  agreement  that  they  should  hold  it  as  collateral  security,. 
and  that  this  is  in  harmony  with  the  original  purpose  of  the  parties^ 
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is  by  no  means  improbable.  Moreover  they  did  in  fact  wait  until 
the  Becker  note  became  due^  retaining  it  in  the  meantime  ;  and 
they  demanded  payment  of  the  maker,  at  the  maturity  of  the  note 
4Uid  gave  notice  of  non-payment  to  Foglesong,  the  indorser,  and 
then  brought  suit,  the  debt  from  Greed  Bros,  remaining  unpaid. 
Bat  whether  or  not  it  is  to  be  fairly  inferred  from  these  foots  that 
time  was  given  to  Oreed  Bros,  in  consideration  of  the  security 
afforded  by  the  Becker  note,  within  the  rule  so  stated  in  Roxborough 
V.  Messick,  is  a  question  not  .entirely  free  from  difficulty,  and  it  is 
unnecessary  to  express  any  definite  opinion  upon  it. 

The  defendant's  counsel  insists  that  the  case  falls  within  the 
second  proposition  decided  in  Boxboroiigh  v.  Messick,  and  hence 
that  Pitts,  Oraham  &  Go.  were  not  entitled  to  recover.  That  pro- 
position is  as  follows :  "  When  a  debt  is  created  without  any 
stipulation  for  farther  security,  and  the  debtor  afterward,  without 
any  obligation  to  do  so,  voluntarily  transfers  a  negotiable  instra- 
ment,  to  secure  the  pre-existing  debt,  and  both  parties  are  left  in 
respect  to  the  pre-existing  debt,  in  sicUu  quo,  no  new  consideration, 
stipalation  for  delay,  or  credit  being  given,  or  right  parted  vrith,  by 
the  creditor,  he  is  not  a  holder  of  the  collateral  for  value,  in  the 
usual  course  of  trade,  and  receives  it  subject  to  all  the  equities 
existing  against  it  at  the  time  of  the  transfer.''  ^ 

We  are  by  no  means  disposed  to  question  the  proposition  so 
decided.  While  it  is  not  concurred  in  by  some  judges  for  whose 
opinions  we  have  great  respect  {Railroad  Company  v.  National 
Bank,  102  IT.  S.  14  ;  Poirier  v.  Morris,  2  B.  &  B.  89  ;  Currie  v. 
Misa,  L.  R,  10  Ex.  153 ;  1  App.  Gas.  654;  14  Am.  L.  Bev.  481), 
its  correctness  has  been  repeatedly  recognized  in  this  court  and 
elsewhere.  Reznor  v.  Hatch,  7  Ohio  St.  248,  255;  Oebliariy. 
Sorrels,  9  id.  461,  466;  Cleveland  y.  State  Bank,  16  id.  236  ; 
Copeland  v.  Manton,  22  id.  398,  402 ;  14  Am.  L.  Bev.  485. 

But  the  principle  so  stated  in  Roxborough  v.  Messick  is  not 
applicable  to  this  case,  and  hence  cannot  control  it.  The  same  rule 
prevails  in  Pennsylvania  {Petrie  v.  Clark,  11  S.  &  R  377 ;  Royer 
V.  Keystone  Bank,  Cummings  v.  Boyd,  83  Penn.  St.  248,  372)  ; 
and  yet  in  Lord  v.  Ocean  Bank,  20  Penn.  St.  384,  it  was  held  that 
'^  the  maker  of  an  accommodation  note  cannot  set  up  the  want  of 
consideration  as  a  defense  against  it  in  the  hands  of  a  third  person, 
though  it  be  there  merely  as  a  collateral  security  for  a  debt  of  the 
payee.'*    Black,  C.  J.,  who  delivered  the  opinion,  fully  recognized 
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the  rule  applied  in  Raxborougb  t.  MesHcJkf  and  added  :  '^  But  the 
maker  of  an  accommodation  note  cannot  set  up  the  want  of  con- 
sideration as  a  defense  against  it  in  the  hands  of  a  third  person^ 
though  it  be  there  as  collateral  security  merely.  He  who  chooses  to 
put  himself  in  the  front  of  a  negotiable  instrument  for  the  benefit 
of  his  friend  must  abide  the  consequence  (12  S.  &  R.  382),  and 
has  no  more  right  to  complain,  if  his  friend  accommodates  himself 
by  pledging  it  for  an  old  debt,  than  if  he  had  used  it  in  any  other 
way/'  And  the  same  thing  had  been  asserted  before,  and  waa 
asserted  afterward,  in  the  same  court.  AppleUm  v.  DonaUhoUy  3 
Barr.  381 ;   Work  v.  Ease,  34  Penn.  St.  138. 

So  in  New  York  the  rule  is  as  stated  in  the  second  proposition  in 
Rozborough  v.  Msasick,  14  Am.  L.  Rev.  485;  Dufwomb  v.  AT.  V. 
etc.,  Ji.  Co.,  84  N.  Y.  190,  204;  and  yet  in  Grocers'  Bank  v.  Pen- 
Jiddj  69  id.  502;  s.  c,  25  Am.  Rep.  231,  the  court  fully  recogniz- 
ing that  fact  hold:  *^  AVhere  a  i)romis8ory  note  is  mode  for  the  ac- 
commodation of  the  payee,  but  without  restriction  as  to  its  use,  an 
indorsee  taking  it  in  good  faith  as  collateral  security  for  an  ante- 
cedent debt  of  the  payee  and  indorser  without  other  consideration, 
occupies  the  position  of  a  holder  for  value  and  can  recover  thereon 
against  the  maker.  The  precedent  debt  is  a  sufficient  considera- 
tion for  the  transfer  and  no  new  consideration  need  be  shown.  It 
is  only  where  the  note  has  been  diverted  from  the  purpose  for 
which  it  was  intended,  by  the  payee  or  where  some  other  equity 
exists  in  favor  of  the  maker,  that  it  is  necessary  that  the  holder 
should  have  parted  with  value  on  the  faith  of  the  note  in  order  to 
enforce  the  same."  And  the  same  distinction  had  been  asserted  in 
that  State  previously  and  has  been  re-asserted  subsequently.  Schepp 
V.  Carpenter,  51  N.  Y.  602;  Freund  v.  Bank,  76  id.  352. 

Cases  in  support  of  the  distinction  here  made  are  quite  numer- 
ous. Many  of  them  are  collected  in  14  Am.  L.  Rev.  486,  488; 
Story  on  Prom.  Notes  (7th  ed.),  265,  266,  note;  Maiiland  v.  CHi- 
zens  Bank,  40  Md.  540,  567;  c.  c,  17  Am.  Rep.  620;  9  Ohio  St. 
51.  Indeed  the  only  case  I  have  found  which  can  be  regarded  as 
supporting  a  different  view  of  the  law  upon  this  subject,  is  Bram* 
hall  V.  Beckett,  31  Me.  205  (cited  in  Nuder  v.  Storer,  48  id.  163); 
but  in  that  case  the  distinction,so  well  made  in  Lordy.  Ocean  Bank, 
Qrocer^  Bank  v.  Penfietd,  and  other  cases  cited,  is  not  alluded  to 
by  court  or  counsel. 

A  claim  has  been  made  that  the  language  of  the  court  in  Koxbor- 
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ough  V.  Ateasick  is  broad  enough  to  warrant  the  conclusion  that 
Foglesong  is  exonerated  from  liability  upon  the  mere  ground  that 
he  was  an  accommodation  indorser.  But  in  that  case  it  appeared 
that  Boxborough^  the  maker  of  the  notes,  had  a  defeijse  to  them, 
and  their  transfer  by  Wilcox,  the  payee  and  indorser,  as  collateral 
security,  was  a  fraud  upon  him.  Of  course  the  learned  judge  who 
delivered  the  opinion  in  that  case  never  intended  it  to  extend  to  a 
case  arising  on  an  accommodation  indorsement  of  this  character, 
and  any  general  language  he  may  have  employed  must  be  limited 
to  cases  like  that  which  was  then  before  the  court 

Judgment  revered* 
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BUoppd  —  mftf^f  <m  guardian'$bcnd, 

Thmtnn^ask  a  gnardian'ii  bond,  exeeated  to  enable  hlmtoflell  his  waiA 
real  eatate.  It  estopped,  after  the  sale  and  receipt  of  the  money,  to  drnxf 
hlfl  appointment  aa  guardian. 

ACTION  on  a  guardian's  bond.    The  opinion  states  the  oaae^ 
The  plaintiff  had  judgment  below. 

71  J.  Kane,  T.  P.  Davis,  W.  Oarver,  R.  Orahatn,  A.  F.  ShirU, 
O.  Shiris  and  W.  R.  Feriig,  for  appellants. 

R.  R.  Stephenson,  for  appellee. 

Bbst,  C.  The  facts  out  of  which  this  controTersy  arises  ar» 
briefly  these  :  At  the  January  term  I860,  of  the  Common  Pleas 
Coort  of  Hamilton  county,  Indiana^  the  appellant  Elisha  Mills,  as 
guardian  of  Frank  A.  MiUs,  the  relator,  and  Clara  M.  Mills,  his 
sister,  filed  his  application  to  sell  their  real  estate,  caused  it  to  ba 
Vol.  XLI  —  69 
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appraised,  and  apon  the  order  of  the  coart  executed  his  bond,  with 
his  co-appellants  as  his  sureties,  and  upon  his  approval  obtained  an 
order  to  sell  such  real  estate,  which  he  subsequently  did  for  the 
sum  of  $2,340.  After  the  relator  attained  full  age,  he  brought  this 
suit  upon  the  bond  to  recover  such  portion  of  one-half  of  such  sum 
as  remained  unexpended.  Issues  were  formed,  and  upon  the  trial 
the  appellants  Gray  and  Baker  offered  to  prove  that  Elisha  Mills, 
the  principal  in  said  bond,  was  not  in  fact  the  guardian  of  Frank 
A.  and  Clara  M.  Mills,  when  the  bond  was  executed.  This  the 
court  excluded,  on  the  ground  that  they  were  estopped  by  the 
execution  of  the  bond  to  prove  such  fact.  This  question  was 
properly  saved,  and  is  the  only  one  discussed  by  appellants  in  their 
brief. 

The  bond  is  as  follows:  '^  Enow  all  men  by  these  presents,  that 
we,  Elisha  Mills,  Joseph  B.  Gray  and  Nehemiah  H.  Baker,  are 
bound  unto  the  State  of  Indiana,  in  the  penal  sum  of  four  thousand 
dollars  (WjOOO),  to  pay  which  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors  and  administrators.  Sealed  and  dated 
this  28th  day  of  January,  1870. 

'^  The  condition  of  the  above  obligation  is,  that  as  the  above 
bound  Elisha  Mills,  guardian  of  Frank  A.  Mills  and  Olara  M. 
Mills,  minor  heirs  of  Martha  A.  Wren,  deceased,  has  been  ordered 
by  the  Court  of  Common  Pleas  of  Hamilton  county  to  seU  certain 
r^  estate  of  the  said  wards,  now  if  the  said  Elisha  Mills  will 
faithfully  discharge  the  duties  of  his  trust  according  to  law,  then 
the  above  obligation  is  to  be  yoid»  else  to  remain  in  full  force  in 
law. 


**  Elisha  Mills, 
*' J.  R  Gray, 
'*  N.  H.  Bakbb. 


SBAL. 
SEAL. 
SBAL. 
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This  bond  was  executed  in  conformity  with  the  provisions  of  our 
statutes,  was  authorized  by  them,  and  is  conceded  to  be  a  valid  and 
binding  obligation  unless  the  appellants  can  show  that  Elisha  Mills 
was  not  in  fact  the  guardian  of  the  relator.  Can  they  do  this  ? 
We  think  not.  After  having  joined  him  in  the  bond,  recited  the 
relation  he  sustained  to  the  relator,  enabled  him  to  procure  the 
order,  sell  the  land  and  obtain  the  money,  nothing  but  a  meri- 
torious defense  should  exonerate  them  from  the  obligations  of  their 
bond.     All  the  facts  necessary  to  create  an  estoppel  are  present. 
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The  bond  was  executed,  the  recital  made,  the  order  procured  and 
the  money  of  the  relator  obtained,  and  to  allow  the  appellants  to 
avoid  its  payment  by  a  denial  of  their  own  recital  would  result  in 
such  manifest  injustice  that  no  court,  it  seems  to  us,  ought  to 
hesitate  in  applying  the  doctrine  of  estoppel  in  exclusion  of  such 
defense.  The  appellants  however  say  that  the  entire  proceeding 
was  a  nullity  ;  that  the  relator's  title  to  the  land  was  not  divested 
by  such  pretended  sale,  and  that  the  money  realized  therefrom  was 
not  the  money  of  the  relator,  but  of  the  '^  would-be  purchaser/' 

In  support  of  this  position,  the  case  of  Coon  v.  Cooky  6  Ind.  268^ 
is  cit^.  The  case  does  not  support  them.  In  that  case  a  pretended 
guardian  obtained  an  order  to  sell  the  real  estate  of  a  person  of  un- 
sound mind,  made  the  sale,  obtained  the  money,  and  afterward  the 
assignee  of  the  purchaser  brought  an  action  against  the  guardian  of 
such  person  subsequently  appointed  to  enforce  the  specific  per^ 
formance  of  such  contract,  obtained  a  decree,  and  on  appeal  this 
court  held  such  contract  a  nullity.  Upon  the  facets  stated,  as  be- 
tween the  parties  to  that  suit,  the  decision  was  unquestionably 
right ;  and  if  this  was  an  action  by  the  purchaser  to  obtain  a  con- 
veyance, or  by  the  relator  to  recover  or  quiet  his  title  to  the  land, 
the  case  cited  would  be  decisive  of  the  rights  of  the  parties.  This 
is  not  however  such  a  case.  The  relator,  by  the  institution  of  this 
suit,  does  not  question  either  the  regularity  or  the  legality  of  such 
aale,  but  on  the  contrary  if  such  objections  exist,  waives  them  all 
and  affirms  the  sale.  This  may  do,  and  although  he  cannot  con- 
vey the  title  by  election  or  estoppel,  yet  he  can  affirm  the  sale^  take 
the  purchase-money,  and  thus  preclude  himself  from  claiming  the 
land.  The  acceptance  of  the  purchase-money,  arising  from  an 
invalid  sale,  affirms  the  sale  and  estops  the  party  from  questioning 
its  validity.  This  rule  applies  as  well  to  void  sales  made  by  guardi- 
ans as  by  others.    Deford  v.  Mercer,  24  lowa^  118. 

If  then  the  principal  on  the  bond  was  not  in  fact  the  guardian 
of  the  relator,  and  this  fact  renders  the  sale  void  as  between  the 
relator  and  the  purchaser,  the  acceptance  of  the  purchase-money 
will  estop  the  relator  from  questioning  the  sale,  and  as  to  him  it 
will  be  treated  as  valid.  The  relator  having  the  right  to  affirm  the 
sale,  and  having  brought  this  suit  in  affirmance  of  it,  we  think  as 
between  the  parties  to  this  record  on  the  question  of  estoppel,  the 
sale  must  be  treated  as  valid»  and  themonev  arising  therefrom  as 
belonging  to  him. 
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Again  to  assume  that  the  relator's  title  to  the  land  wafl  not 
divested  by  such  sale,  and  the  money  arising  therefrom  did  not 
belong  to  him,  in  order  to  avoid  the  estoppel,  is  assuming  the  truth 
of  just  such  &ct8  Bs  the  estoppel  precludes  the  appellants  from 
proving.  The  estoppel  can  not  be  avoided  in  this  way.  If  it  could 
it  would  follow  that  a  party  could  thus  reap  the  benefit  of  such  facts 
as  the  estoppel  is  invoked  to  exclude. 

Nor  can  it  be  avoided  by  the  fact  that  the  relator  may  reclaim  hia 
]and.  If  so  it  only  proves  that  he  has  another  remedy.  This  how- 
ever may  not  be  so  adequate,  and  to  compel  him  to  resort  to  it  not 
only  deprives  him  of  an  election  between  inconsistent  remedies,  but 
may  result  in  actual  loss  to  him.  In  this  case  the  land  may  have 
been  sold  for  its  full  value  ;  the  interest  may  largely  exceed 
fhe  rents  and  profits ;  the  land  may  have  depreciated  in  value ;  the 
vents  and  profits  may  be  beyond  recovery,  and  the  land  itself  may 
be  in  the  possession  of  those  who  will  not  surrender  it  without  a 
contest  These  considerations,  and  others  that  will  readily  suggest 
themselves,  show  that  a  denial  of  the  facts  recited  in  the  bond 
will  deprive  the  relator  of  substantial  rights  under  it,  which  he  can 
not  otherwise  assert  or  enforce,  and  to  deprive  him  of  them  is  a 
sufficient  reason  for  excluding  the  defense. 

The  appellants  also  insist  that  the  bond  is  invalid,  and  for  that 
reason  they  are  not  estopped. 

If  so  we  agree  with  them,  as  an  invalid  instrument  does  not  work 
an  estoppel.  Such  as  have  been  taken  in  violation  of  law,  or  have 
been  procured  by  fraud  or  duress,  for  instance.  This  bond  was  not 
so  procured,  nor  was  it  taken  in  violation  of  law.  The  law  author- 
ized its  execution,  and  as  there  is  nothing  about  the  bond  indicating 
its  invalidity,  we  know  of  no  reason  why  it  should  not  be  treated  as 
valid  in  determining  whether  or  not  its  makers  should  be  estopped 
to  dispute  its  recitals.  If  the  recitals  are  true,  the  bond  is  valid, 
and  we  think  that  for  the  purpose  of  determiuing  whether  its 
recitals  can  be  disputed,  it  must  be  regarded  as  valid.  To  regard 
it  otherwise,  is  to  successfully  contradict  its  recitals  before  it  has 
been  decided  that  it  can  be  doue.  This  is  not  the  law  ;  otherwise 
every  recital  in  every  instrument  could  be  disputed  with  impunity. 

Indeed  the  very  reasons  urged  against  its  validity  furnish  the 
strongest  argument  in  favor  of  the  estoppel.  If  the  appellants  are 
allowed  to  dispute  their  recital,  the  relator  wiU  lose  his  money  and 
the  purchaser  his  land.     On  the  other  hand,  if  the  proof  is  excluded 
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jnstioe  will  be  done  to  all  and  injury  to  none.  The  relator  will  be 
secured,  the  purchaser  protected,  and  the  bond  enforced,  precisely 
as  it  would  be  were  the  facts  as  recited.  To  avoid  similar  result^ 
the  doctrine  of  estoppel  was  adopted,  and  to  avoid  these,  we  think, 
it  should  be  applied.  Upon  principle  it  seems  to  us,  the  appellants 
ought  to  be  estopped,  but  they  insist  it  has  been  held  otherwise  in 
the  case  of  I%oma8  t.  BurruHj  23  Miss.  550. 

In  this  case  a  guardian  had  been  appointed,  and  while  such  ap» 
pointment  remained  unrevoked,  the  court  appointed  another,  and 
in  a  suit  upon  the  bond  of  the  latter  it  was  held  that  the  appoint- 
ment of  the  first  exhausted  the  power  of  the  court,  and  for  that 
reason  the  appointment  of  the  latter  was  void.  In  support  of  this 
conclusion  the  cases  of  Oriffifh  v.  Frazier^  8  Granch,  9  ;  Bledsoe  v. 
Brittf  6  Yerg.  458,  and  Lewie^  E^rs  v.  Brooke,  id.  167,  were  cited. 
They  fully  support  the  conclusion,  in  which  we  concur,  but  an 
examination  of  them  shows  that  no  question  of  estoppel  arose  in 
either  of  them.  In  each  a  right  was  asserted  through  such  appoint- 
ment 

In  OrijffUh  v.  Fraxier,  an  administrator  was  appointed  while 
another  who  had  been  formerly  appointed  was  administering,  and  in 
a  suit  for  the  recovery  of  land  the  defendant  claimed  title  through 
such  appointment,  and  it  was  held  that  such  appointment  was  void. 

The  case  of  Bledsoe  v.  Briii  was  an  action  of  assumpsit  by  the 
latter  as  guardian,  and  it  was  held,  as  the  wards  had  a  guardian 
when  the  plaintiff  was  appointed,  her  appointment  was  void. 

In  Lewis*  Ej^rs  v.  Brooks,  John,  Robert  and  Arthur  Brooks  had 
been  appointed  administrators,  and  as  such  had  recovered  a  judg- 
ment against  the  executors  of  Lewis  for  $3,000.  Arthur  Brooks 
died,  and  John  F.  Stump  was  appointed  administrator  ^0  bonis  non. 
Afterward  Stump  compromised  with  the  executors  of  Lewis,  and 
John  and  Robert  Brooks  disregarding  such  compromise,  the  ques- 
tion arose  as  to  its  validity.  This  de^nds  upon  the  legality  of  his 
appointment,  and  it  was  held,  that  as  an  administration  is  an  entire 
thing,  and  as  John  and  Robert  Brooks  were  the  administrators  of 
such  estate  when  Stump  was  appointed,  his  appointment  was  void. 

The  question  of  the  legality  of  these  several  appointments  was 
involved  in  these  cases,  and  was  correctly  decided,  but  it  does  not 
therefore  follow  that  if  these  suits  had  been  upon  the  bonds  of  the 
several  persons  whose  appointments  were  held  void,  the  same  thing 
would  have  been  decided,  or  that  the  question  would  have  arisen. 
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The  case  of  Thomas  v.  Burrvsy  supra^  not  only  decided  that 
each  appointment  was  void,  but  held  that  the  surety  was  not  es- 
topped from  showing  it.  The  court  said  the  doctrine  of  estoppel 
'^  presupposes  a  valid  or  legal  obligation,  and  we  do  not  know  any 
authority^  and  reason  certainly  is  against  the  position,  that  a  party 
is  estopped  by  any  recital  contained  in  an  instrument  from  showing 
that  the  instrument  containing  it  is  absolutely  null  and  void/'  and 
concluded  by  saying,  that  if  the  court  had  no  power  to  accept  the 
bond  its  acceptance  fixed  no  liability  upon  the  surety.  It  is  clear 
that  the  cases  cited  do  not  support  the  court's  conclusion,  and  so 
far  as  we  knew,  no  case  does.  If  the  instrument  is  invalid,  of 
course  it  can  not  work  an  estoppel,  but  its  invalidity  can  not  be 
shown  by  disputing  its  recitals.  It  must  otherwise  appear.  It  did 
not  otherwise  appear  in  such  case,  and  therefore  we  do  not  feel  like 
following  it 

On  the  other  hand,  several  authorities  support  the  conclusion  we 
have  reached. 

In  Cutler  v.  Dickinson,  8  Pick.  386,  where  there  was  no  evidence 
of  the  administrator's  appointment  except  such  as  appeared  from 
the  bond,  it  was  held  that  the  obligors  were  estopped  to  deny  his 
appointment. 

The  case  of  Shroyer  v.  Richmond^  16  Ohio  St.  455,  was  a  suit 
upon  a  guardian's  bond.  The  sureties  insisted  that  the  guardian's 
appointment  was  illegal.  The  court  hold  that  they  were  estopped, 
and  said  :  '^  By  executing  this  bond,  they  obtained  for  their  princi- 
pal the  possession  and  control  of  his  ward's  property,  and  can  not 
now  be  permitted  to  escape  liability  to  account  therefor,  by  deny- 
ing the  recitals  of  their  own  bond.     They  are  estopped  to  do  so." 

The  case  of  FHdgs  v.  Ttie  State,  3  G.  &  J.  103  (20  Am.  Dec.  463), 
was  a  suit  upon  a  guardian's  bond,  in  which  the  surety  urged  the  in- 
validity of  the  principal's  appointment  as  a  defense,  and  it  was  held 
that  he  was  estopped.  The  court  say  :  '^  Owen  Dorsey  having  given 
his  bond,  in  which  he  is  stated  to  be  the  guardian  of  E.  A.  K.,  and  hav- 
ing obtained  possession  of  her  property,  it  would  not,  in  a  suit  against 
him,  have  hun  in  his  mouth  to  deny  that  he  was  guardian,  in  the 
very  face  of  the  recital  in  his  bond,  or  to  set  up  any  supposed  ir- 
regularity in  obtaining  the  appointment ;  the  recital  in  the  bond 
being  evidence  as  against  him,  that  he  was  guardian.  Nor  does 
it  lie  in  the  mouth  of  his  surety,  against  whom  the  recital  is  equally 
evidence. " 
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Norton  y.  Miller,  25  Ark.  108,  was  a  suit  upon  a  guardian's  bond, 
and  the  invalidity  of  the  appointment  was  urged  as  a  defense.  The 
court  held  that  although  the  appointment  was  irregular,  it  having 
been  made  in  the  wrong  county,  the  principal  and  his  sureties  were 
estopped  by  the  recitals  in  the  bond  to  raise  the  objection. 

The  case  of  Iredell  v.  Barbee,  9  Ired.  250,  was  a  suit  upon  the 
bond  of  the  guai*diMn  of  an  insane  person.  The  law  did  not 
authorize  the  appointment  unless  it  had  been  found  by  a  jury  that 
such  person  was  a  lunatic  or  an  idiot,  and  as  it  was  not  so  found,  it 
was  insisted  that  the  bond  was  void.  The  court  said  :  '^  It  is  true, 
the  court  had  not  power  to  appoint  King  the  guardian  of  Mrs.  Fann, 
and  authorize  him  to  take  her  estate  into  his  possession,  but  the 
defendant  will  not  be  heard  to  make  this  objection ;  he  concurred 
in  the  act ;  his  bond  solemnly  asserts  that.  *  *  i*  And  after 
King  has  taken  the  estate  into  possession  and  wasted  it,  it  is  not  for 
him  to  say,  that  it  was  unlawful,  and  therefore  that  he  is  not  bound 
by  his  undertaking  deliberately  entered  into." 

These  cases  we  think  decisive  of  the  question  under  discussion. 
It  is  true  that  in  some  of  them  appointments  had  been  irregularly 
made,  but  this  fact  does  not  impair  the  force  of  such  cases  as 
authority  upon  the  question.  The  obligors  in  such  cases  were 
estopped,  not  because  of  an  irregular  appointment,  but  because  the 
bond  recited  the  fact  that  an  appointment  had  been  made*  In  the 
case  first  above  cited  there  was  no  proof  of  an  appointment,  and  in 
the  case  last  above  cited  the  court  was  not  authorized  to  appoint, 
yet  it  was  held  that  the  makers  of  such  bonds  were  estopped  to  deny 
the  fact  of  appointment.     These  cases  are  very  analogous. 

Again,  in  Collins  v.  Mitchell^  5  Fla.  364,  it  was  held  that  the 
sureties  upon  a  sheriff's  bond  were  estopped  to  deny  that  their 
principal  was  sheriff  when  the  bond  was  made,  though  he  was  dead, 
the  principaFs  name  having  been  signed  by  another.  If  dead,  of 
course  he  was  not  sheriff ;  still  the  sureties  were  bound.  And  we 
think  the  appellants  are  bound,  through  their  principal  had  not  in 
fact  been  appointed  the  guardian  of  the  relator. 

The  appellants  also  refer  us  to  the  following  cases  in  support  of 
their  position,  viz.:  Pryor\.  Dotoney,  50  Cal.  388;  Perry y.  Brain* 
ftrd,  11  Ohio,  442  ;  Higginbotlmm  v.  ThoniaSy  9  Kans.  328. 

We  have  examined  them  and  find  that  no  question  of  estoppel 
wa8  involved  in  either  of  them.  Each  was  an  action  of  ejectment 
In  flu-  first,  title  was  claimed  through  an  administrator's  sale ;  in 
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the  others,  through  gaardian  sales.  In  the  first,  it  was  held  that 
the  sale  was  void  because  the  pretended  administrator  had  not  been 
appointed ;  in  the  last,  because  such  guardian  had  not  been  ap- 
pointed ;  and  in  the  other,  because  the  sale  was  made  after  the  ward 
arrived  at  full  age.  In  none  of  them  did  the  persons  making  the 
sales  haye  any  authority  to  make  them,  and  therefore  no  title  could 
be  derived  through  them.  This  is  in  accordance  with  what  was 
decided  in  Coon  v.  Cook,  supra,  and  is  in  entire  harmony  with  the 
conclusion  we  have  reached. 

Upon  principle  and  upon  authority,  the  ruling  of  the  court  below 
was  right,  and  the  judgment  should  therefore  be  affirmed. 

Per  Ouriam. — It  is  therefore  ordered  that  upon  the  foregoing 
•pinion  the  judgment  be,  and  it  is  hereby  in  all  things  affirmed. 

Judgment  aMrtmtd* 
Petition  for  rehearing  overruled. 


B0BSB3S0H    T.   TSBBB    HaUTE    AND    IkDIAVAFOUB    BaILBOAB 

OOMPAKY. 

(78  lad.  17.) 

Msutm'  and  MrmuU — negli(ienee  — fiUowmrwrnt. 

m 

A  lailway  biakeman  was  injared  by  oolliBlon  with  another  train,  moving  in 
the  opposite  direetlon,  and  which  had  been  negligently  sent  ont  by  the  train 
dispatcher.  HM,  that  he  had  no  canae  of  action  agidnat  the  railway  oona- 
pany.* 

j^  CTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.     The  defendant  had  judgment  below. 


A 


S.  B.  Oookinsy  0.  C,  Duy  and  W.  H.  H,  RussMy  for  appellant. 

(7.  0.  WilliamSy  for  appellee. 

Morris,  G.  The  appellant  brought  this  suit  to  recover  damages 
for  an  injury  alleged  to  have  been  received  by  him  while  in  the  ser- 
vice of  the  appellee  as  a  brakeman  on  one  of  its  trains.  To  the  ap- 
pellant's complaint  the  appellee  filed  a  general  denial.    The  cause 

•  To  name  pffetr.  i^nter  t.  Jewttt  (86  N.  Y.  61),  89  Am.  Rep. 
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was  submitted  to  a  jury  for  trial  The  appellant  having  introduced 
his  evidence  in  support  of  his  compkiint,  the  appellee  demurred  to 
it.  The  appellant  joined  in  demurrer.  The  court  sustained' the 
demurrer  and  judgment  was  rendered  for  the  appeUee.  The  ap- 
pellant assigns  as  error  the  sustaining  of  the  demurrer. 

The  testimony  shows  that  on  the  morning  of  the  28th  of  March, 
1876,  the  appellant  was  in  the  employ  of  the  appellee  as  head  brake- 
man  on  its  train  No.  14,  and  that  said  train  left  Indianapolis  for 
Terre  Haute  on  that  morning  at  one  o'clock  and  forty  minutes.  That 
the  regular  time  of  said  train  for  leaving  Indianapolis  was  one  o'clock 
and  ten  minutes  a.  m.,  but  that  in  accordance  with  the  rules  and 
regulations  of  the  appellee,  it  waited  at  Indianapolis  a  half  hour  for 
train  Na  19,  which  was  due  from  Terre  Haute.  That  at  or  near 
Bridgeport,  some  nine  miles  west  of  Indianapolis,  No.  14  collided 
with  No.  19.  That  without  fault  on  his  part,  and  in  consequence 
of  such  collision,  the  appellant's  leg  was  caught  between  the  coal 
car  and  tender,  and  crushed  and  broken  so  that  it  had  to  be  am- 
putated. The  testimony  also  shows  that  there  was  a  side-track  on 
the  appellee's  road  at  Bridgeport  that  would  hold  sixty  cars;  that 
there  was  a  switch  at  the  west  end  of  said  side-track  and  that  the 
collision  took  place  a  short  distance  east  of  the  side-track.  Train 
No.  19,  running  eastward  from  Terre  Haute  to  Indianapolis,  passed 
the  side-track  at  Bridgeport  intending  to  run  upon  the  side-track 
through  the  switch  at  its  east  end.  That  it  could  have  run  upon  the 
side-track  through  the  switch  at  the  west  end,  and  that  had  it  done 
so,  the  injury  might  not  have  happened  to  the  appellant. 

The  testimony  further  showed  that  the  appellee's  train  dispatcher 
lived  at  Terre  Haute;  that  no  notice  was  given  to  train  No.  19  of 
the  timj  at  which  train  No.  14  left  Indianapolis,  that  train  No.  19 
was  not  running  on  time,  being  about  one  hour  behind  time  at 
Bridgeport;  and  that  it  was  running  in  violation  of  the  rules  of  the 
appellee.  That  No.  14,  on  which  the  appellant  was  brakeman,  was 
running  on  time  and  in  accordance  with  the  rules  and  regulations 
of  the  appeUee,  and  that  the  collision  occurred  without  fault  on  the 
part  of  appellant  or  those  having  charge  of  train  No.  14.  The  evi- 
dence also  showed  that  the  appellee  had  telegraph  offices  and  operat- 
ors at  Indianapolis,  Oreencastle  and  Terre  Haute.  By  rule  6  of  the 
appellee's  regulations,  eastward-bound  freight  trains  are  entitled  to 
the  track,  but  if  a  half  hour  behind  time,  then  westward-bound 
trains  become  entitled  to  the  track  as  against  the  belated  traiiL 
Vol.  XLT— TO 
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It  may  be  fairly  inferred,  we  think,  that  thoee  operating  train  No. 
19,  as  well  as  those  in  charge  of  train  No.  14,  were  acquainted  with 
the  rales  of  the  appellee  as  to  the  running  of  its  trains;  that  those 
in  charge  of  No.  19  knew  that  it  was  more  than  a  half  honr  behind 
time;  that  they  also  knew  that  No.  14  would  not  for  that  reason 
leave  Indianapolis  until  half  an  hour  after  its  usual  time;  they  fur- 
ther knew  that  it  was  the  duty  of  those  in  chai^  of  No.  19  to 
leave  the  track  free  for  No.  14.  No.  19  should  therefore  have  run 
upon  the  side-track  through  the  switch  at  the  west  end,  and  thus 
left  the  track  free  for  No.  14.  The  neglect  to  do  this  probably 
caused  the  accident  and  the  injury  to  the  appellant 

The  appellant  insists  however  that  the  reasonable  inference  from 
the  evidence  is  that  the  collision  of  the  trains  was  due  to  the  neg* 
ligence  of  the  appellee's  train  dispatcher;  that  had  he  notified 
the  conductor  of  train  No  19  of  the  time  of  the  departure  of  train 
No.  14  from  Indianapolis,  and  directed  him  to  enter  upon  the  side- 
track at  Bridgeport  from  the  west,  the  accident  would  not  have 
occurred. 

^  But  conceding  that  the  evidence  tends  fairly  to  show  that  the 
appellant's  injury  was  due  to  the  negligence  of  the  appellee's  train 
dispatcher,  the  question  arises,  was  the  appellee's  train  dispatcher 
the  co-servant  of  the  appellant?  If  they  were  fellow  servants  the 
appellant  can  not  recover;  if  they  were  not,  then  he  should  re- 
cover. This  is  the  only  question  in  the  case  urged  by  the  ap» 
peUant. 

The  appellant  insists  with  much  confidence  and  earnestness  that 
a  train  dispatcher  is  not  the  co-servant  of  a  brakeman,  because  in 
the  performance  of  his  duties  he  is  stationary  while  the  brakeman 
is  out  upon  the  train. 

The  duties  of  the  train  dispatcher  and  the  brakeman  are  quite 
distinct,  but  not  more  so  than  are  the  duties  of  the  trackman  or  the 
switch-tender  and  the  brakeman.  Safety  in  running  trains  requires 
the  prompt  and  faithful  discharge  of  the  duties  of  all  these  em- 
ployees. Their  co-operation  and  combined  labor  relate  to  the  same 
object  and  are  essential  to  the  movement  of  trains  upon  the  road. 
The  mere  fact  that  the  duties  of  some  of  the  employees  are  per- 
formed upon  the  train,  and  those  of  others  at  a  particular  place 
upon  the  road,  does  not  as  claimed  by  the  appellant  determine  the 
question  of  their  common  employment.  If  the  duties  discharged 
by  each  relate  to  the  same  general  object,  they  must  be  held  to  be 
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feUow  servants.  It  is  enough  if  they  are  employed  for  the  purpose 
of  effecting  the  same  general  object.  Whart.  on  Neg.  §  230;  Sla^ 
Unfa  AdmW  v.  Taledo,  eicy  R.  (h.,  23  Ind.8i;  Wilson  y.  Madi- 
son, etc.,  R.  Co. J  18  id.  226;  OormUy  v.  Ohio^  eic.j  R.  Co.,  72  id. 
81.  The  court  did  not  err  in  sustaining  the  demurrer.  Durginy. 
MuH9on,  9  Allen,  396. 

Per  Curiam. —  It  is  ordered  upon  the  foregoing  opinion  that  the 
Judgment  below  be  afl&rmedt  at  thecoets  of  the  appellant. 

JudgmmU  ofimmL    . 


Hahtbs  y.  AixBir. 
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A  beqvest  of  mmiey  to  the  tmsteea  of  an  organiied  chnreh.  In  trdst  to  apply 
the  interest  to  the  eappreaalon  of  the  manafactnre  and  aale  of  Intoxicating 
llqaon, .  is  Talid.* 

STJIT  to  set  aside  probate  in  part  and  to  recover  money.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

D.  T.  Laird  and  W.  H.  Jlunnas,  for  appellants. 
7.  8.  Moore  and  S.  F.  De  Bruhr,  for  appellees. 

Bic|CKKi;<ii9  G.  G.  The  last  will  of  James  D.  Allen  contained 
the  following  provisions : 

**  Item  2.  I  will  and  hequeath  to  the  trustees  of  the  Methodist 
Episcopal  Ghurch,  now  organized  in  Rockport,  Indiana,  and  to  theii 
fucoessors  in  office,  $1,000,  to  be  put  at  interest,  and  the  interest  to 
be  applied,  annually,  to  the  payment  of  the  salary  of  the  preacher 
in  charge  at  the  time. 

'^  Item  3.  I  will  and  bequeath  to  the  aforesaid  trustees,  $1,000,  to 
be  put  at  interest,  and  the  interest  to  be  appropriated,  annually,  to 
the  suppression  of  manufacturing,  selling  or  using  of  intoxicating 
liquors.  Now  should  the  said  trustees  refuse  or  neglect  for  two 
successive  years  to  use  the  above  named  interest  as  directed,  in 

*Bee  Stofiestreet  ▼.  Iloyle  (75  Va.  8M),  40  Am.  Rep.  781. 
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either  or  both  cases  any  one  of  my  legal  heirs  shall  have  the  right 
to  draw  out  both  principal  and  interest,  and  divide  it  equidly 
between  my  heirs. 

'^  Item  8.  I  will  that  the  tmstees,  heretofore  designated,  shall 
superintend  the  carrying  out  of  this  will,  and  the  winding  up  of 
my  estate,  by  electing  one  of  their  body  as  executor ;  but  if  none 
of  their  body  be  willing  to  serve,  then  for  them  to  agree  on  some 
good  man,  outside  of  their  body ;  then  after  the  said  trustees  have 
selected  an  executor,  it  is  my  will  that  they,  as  a  body,  shall  con- 
tinue  to  see  that  the  will  be  fully  and  faithfully  carried  out." 

The  will  was  dated  March  16,  1878 ;  the  testator  died  August  1, 
1878.  At  those  dates  the  trustees  of  the  Methodist  Episcopal 
Ohurch,  in  Rockix>rt,  were  Lewis  O.  Smith,  John  Bayse,  James 
P.  Bennett,  James  H.  Willian  and  William  H.  Thomas.  Of  these 
John  Bayse  undertook  to  act  as  executor  of  the  will,  but  he  soon 
resigned,  and  Willis  Haines  was  appointed  administrator  with  the 
will  annexed  de  bonis  non.  The  testator  died  a  widower  without 
issue ;  his  only  heirs  at  law  were  his  brothers  and  sisters,  and  his 
nephews  and  nieces. 

These  heirs  at  law,  in  October,  1879,  brought  this  suit  against 
the  administrator  de  bonis  non  and  the  trustees,  stating  in  their 
complaint  the  foregoing  facts  and  claiming  that  the  bequest  to  the 
trustees  was  void  for  uncertainty,  and  that  the  money  belonged  to 
the  heirs ;  and  they  prayed  that  the  probate  of  the  will,  as  to  said 
item  3,  should  be  set  aside  and  declared  void,  and  that  said  admin- 
istrator should  be  required,  in  settling  said  estate,  to  pay  said  $1,000 
to  the  plaintiffs. 

A  demurrer  to  the  complaint,  for  insuflSciency  of  facts,  was  over- 
ruled,  and  the  defendants  refusing  to  answer,  final  judgment  was 
rendered  against  them  upon  the  demurrer,  that  the  third  item  of 
the  will  is  void ;  that  as  to  said  $1,000  the  testator  died  intestate, 
and  that  the  plaintiffs  are  entitled  to  it,  and  that  said  administrator 
shall  pay  it  to  them  in  course  of  distribution. 

From  this  judgment  the  defendants  appealed.  The  only  error 
assigned  is  overruling  the  demurrer  to  the  complaint. 

There  is  no  brief  on  behalf  of  the  appellees. 

The  complaint  alleges  that  the  will  cannot  be  carried  into  execu- 
tion, because  it  does  not  define  what  are  intoxicating  liquors,  nor 
authorize  the  trustees  to  do  so  ;  and  does  not  point  out  how  the 
money  shall  be  used  to  secure  the  object  of  the  bequest,  and  be- 
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canse  if  the  trustees  shoald  fail  or  refuse  to  execute  the  trust, 
there  is  no  beneficiary  named  in  the  will,  with  power  to  require  the 
enforcement  of  the  trust. 

Those  objections  cannot  be  sustained.  The  phrase  '^  intoxicating 
Hquors  **  means  liquors  that  will  intoxicate  ;  no  definition  of  it  is 
necessary. 

The  will  need  not  point  out  any  plan  by  which  the  objects  of  the 
bequest  shall  be  accomplished.  It  is  sufficient  if  the  will  appoints 
trustees,  with  power  to  appropriate  the  money  in  aid  of  the  object 
named,  in  such  manner  as  they  shall  think  fit  Witman  y.  Lex, 
17  S.  &  R  88  (17  Am.  Dec.  644)  ;  Beekman  y.  Bonsor,  23  N.  T. 
298. 

The  will  provides  what  shall  be  done,  if  the  trustees  f  aQ  to  execute 
the  trust,  and  where  the  bequest  is  for  a  general  charity,  such  as  a 
proTision  for  a  class  of  indigent  persons,  or  for  the  suppression  or 
alleyiation  of  any  of  the  forms  of  wretchedness  and  vice,  and  pro- 
per trustees  are  appointed  to  execute  the  bequest,  it  is  not  necessary 
that  any  individual  beneficiary  be  named. 

Preventing  the  use  of  intoxicating  liquors,  regarded  as  a  means 
of  promoting  individual  and  social  welfare,  may  be  deemed  a  proper 
subject  of  charitable  bequest,  and  whether  the  object  shall  be 
sought  by  the  distribution  of  documents  or  by  lectures,  or  by  other 
reasonable  and  appropriate  means,  is  a  matter  within  the  discretion 
of  the  trustees. 

Where  '^  certain  and  ascertainable  trustees  are  appointed,  with 
full  powers  to  select  the  beneficiaries  and  devise  a  scheme  or  plan  of 
application  of  the  funds  appropriated  to  the  charitable  object,  the 
court  will,  through  the  trustees,  execute  the  charity.'' 

Where  trustees  capable  of  taking  the  legal  estate  were  originally 
appointed,  so  that  a  valid  use  was  in  the  first  instance  raised,  and 
the  case  was  thus  brought  within  the  jurisdiction  of  the  Court  of 
Chancery,  that  court  will  supply  any  defect  which  may  arise  in 
consequence  of  the  death,  or  disability  or  refusal  of  the  trustees  to 
act  Grimes^  Ea?rs  v.  Harmon,  35  Ind.  1 98  ;  8.  c,  9  Am.  Bep.  690. 
ihe  following  cases  snpi)ort  the  foregoing  conclusions,  and  show 
that  the  will  under  consideration  was  valid.  De  Bruler  v.  Ferguson, 
54  Ind.  549 ;  McCord  v.  Ochiltree,  8  Blackf.  15  ;  Vidaly.  Oirard^s 
Eo^rs,  2  How.  127 ;  Crx^w  v.  Aziell,  50  Ind.  49  ;  Craig  v.  Secrisi, 
54  id.  419  ;  Board,  etc^,  v.  Rogers,  55  id.  297 ;  Ex  parte  Lindhy, 
32  id.  367. 


5S8  INDIANA, 


Bogera  ▼.  Western  Union  Telegraph  Companj. 


The  court  below  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  judgment  of  the  court  below  ought  to  be  reversed, 
and  the  cause  remanded,  with  instructions  to  the  court  below  to 
sustain  the  demurrer  to  the  complaint 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  this  cause  is  re- 
manded, with  instructions  to  the  court  below  to  sustain  the  de- 
murrer to  the  complaint. 

B  18  90  ordtretL 


BoGBBS  y.  Western  TTniok  Tsleobafh  Coxpavt. 

(78  Ind.  160.) 
Bundaig — UUgraphing  on  —  neeeuUif. 

A  oontmct  made  on  Sunday  to  telegraph  the  words,  *'  Come  up  in  mornli^ 
bring  all/'  ia  void,  and  a  breach  of  it  will  not  warrant  a  reooverj  of  the 
statutory  penalty  for  failure  to  transmit* 

ACTION  for  statutory  penalty.     The  opinion  states  the  oaae.   Thi 
defendant  had  judgment  below. 

H,  Burnsy  for  appellant. 
C.  0.  McCordy  for  appellee. 

Elliott^  C.  J.  This  action  wss  instituted  by  the  appellant  to 
recover  the  statutory  penalty  of  one  hundred  dollars  for  the  failure 
to  transmit  and  deliver  a  telegraphic  message. 

The  defense  is,  that  the  message  was  placed  in  the  hands  of  the 
appellee  on  Sunday,  and  the  contract  for  its  transmission  made  on 
that  day.  The  theory  of  the  appellee  and  of  the  trial  court  is,  that 
as  the  contract  for  transmitting  the  message  was  made  on  Sunday, 
it  is  void,  and  no  penalty  can  be  recovered  for  the  failure  to  perform 
a  void  contract. 

Appellant  vigorously  attacks  the  decisions  holding  that  contracts 

•  See  PftOo.,  cten  R.  a>.  ▼.  Lehman  (66  Md.  90g),  40  Am.  Rep.  41fi.  and  note,  418;  Fonoaif  ▼ 

AotetpoK. 
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made  on  the  first  day  of  the  week,  commonly  called  Sunday,  are  in- 
capable of  enforcement.  The  rule  pronounced  in  these  cases  has 
long  been  the  law  of  this  State.  There  are  very  many  cases  enforc- 
ing this  rule.  Reynolds  v.  Sievsfison,  4  Ind.  619  ;  Banks  y.  Weris, 
13  id.  203  ;  Loue  y.  Wells,  25  id.  503  ;  Davis  v.  Barger,  57  id.  54  ; 
Oiidert  v.  Vachon,  69  id.  372 ;  Farker  v.  PUls,  73  id.  597 ;  8.  c, 
38  Am.  Rep.  155  ;  Mueller  v.  State,  76  Ind.  310  ;  s.  c,  40  Am.  Rep. 
245.  Some  of  them  have  carried  the  doctrine  very  far,  possibly  too 
far.  In  Link  y.  ClmnnienSy  7  Blackf.  480,  it  was  held  that  a  re- 
plevin bond  executed  on  Sunday  was  invalid ;  and  in  Catlett  v. 
TrvMeesy  etc.,  62  Ind.  365  ;  s.x;.,  30  Am.  Rep.  197,  the  court  decided 
that  a  subscription  to  a  church  made  on  Sunday  was  void.  No 
rule  is  more  firmly  settled  than  the  one  under  mention,  and  we  can 
not  now  depart  from  it. 

A  penalty  can  not  be  recovered  for  the  failure  to  perform  an  il- 
legal contract.  The  statute  does  not  apply  to  contracts  which  are 
without  legal  force.  The  evident  intention  of  the  legislature 
was  to  secure  the  performance  of  such  contracts  as  imposed  binding 
obligations  upon  the  telegraph  companies.  The  statute  is  a  highly 
penal  one,  and  we  can  not  extend  its  operation  by  a  liberal  con- 
struction. Western  Union  Telegraph  Co.  v.  Aztell,  69  Ind.  199.  We 
certainly  can  not  bring  within  its  provisions  a  case,  such  as  the  pres- 
ent, where  there  is,  in  legal  effect,  no  contract  at  all. 

Courts  can  not  declare,  as  matter  of  law,  that  the  business  of 
telegraphy  is  a  work  of  necessity.  There  are  doubtless  many  cases 
in  which  the  sending  and  delivery  of  a  message  would  be  a  work  of 
necessity  within  the  meaning  of  our  statute.  But  we  can  not  judi- 
cially declare  that  all  contracts  for  the  transmission  of  telegraphic 
messages  are  to  be  deemed  within  the  statutory  exception.  Whether 
the  contract  is  within  the  exception  must  be  determined,  as  a  ques- 
tion of  fact,  from  the  evidence  in  each  particular  case. 

We  can  not  adjudge  that  the  message  which  the  appellee  agreed 
to  transmit  is  one  which  comes  within  the  statute  permitting  the 
performance  of  works  of  necessity.  It  reads  thus  :  "  Come  up  in 
morning ;  bring  all."  These  words  are  to  be  taken  in  their  ordinary 
meaning,  for  there  is  nothing  ascribing  to  them  any  other  or  differ- 
ent signification.  Upon  their  face  they  imply  a  friendly  invitation 
to  visit  the  sender.  Such  a  message  can  not  be  regarded  as  a  '^  work 
of  necessity,"  within  the  meaning  of  our  statute. 

The  contract  for  the  transmission  of  the  message  having  been 
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made  on  Sunday,  and  the  message  not  being  one  which  can  be 
treated  as  entitling  it  to  be  transmitted  as  ^^a  work  of  necessityy** 
the  contract  for  its  transmission  must  be  adjudged  incapable  of  en- 
forcement. As  the  appellee  violated  no  valid  contract,  there  is  no 
foundation  for  the  claim  to  the  penalty  prescribed  by  statute. 

So  far  our  consideration  has  been  confined  to  the  questions  pre- 
sented upon  the  first  paragraph  of  the  complaint  and  the  answer 
thereto  ;  we  turn  now  to  the  questions  presented  upon  the  second 
paragraph  of  tlie  complaint.  This  paragraph  alleges  the  undertak- 
ing to  transmit  the  message  to  have  been  entered  into  on  the  5th 
day  of  October,  1879  ;  that  the  message  was  telegraphed  to  Vincen- 
nes  on  that  day ;  that  the  person  to  whom  it  was  addressed  in« 
quired,  at  the  proper  office,  for  the  message  on  the  6th  day  of  that 
month,  but  that  it  was  not  delivered  to  him  until  the  following  day. 

The  appellant  maintains  that  the  defense  that  the  contract  for 
the  transmission  of  the  message  was  made  on  Sunday  is  not  a  suffi- 
cient answer  to  this  paragraph.  We  can  not  assent  to  this  view. 
The  right  to  recover  the  statutory  penalty  depends  upon  the  valid- 
ity of  the  contract  under  which  the  message  was  received.  Unless 
there  is  such  a  contract  as  imposed  a  binding  obligation  upon  the 
telegraph  company,  there  is  no  right  to  inflict  punishment,  for  no 
legal  duty  has  been  violated.  A  violation  of  a  legal  duty  is  essen- 
tial to  a  right  of  action  for  the  recovery  of  the  penalty.  The  reten- 
tion of  the  message  and  of  the  consideration  paid  for  its  sending 
did  not  create  a  new  contract  The  only  contract  was  that  made 
on  Sunday.  What  was  afterward  done  did  not  constitute  a  new 
and  different  agreement. 

The  action,  it  must  be  borne  in  mind,  is  not  one  for  the  recovery 
of  damages  for  a  breach  of  contract  Nor  is  it  a  case  for  the  redress 
of  injuries  arising  from  a  tort  It  is  a  civil  action  for  the  recovery 
of  a  penalty  prescribed  by  statute,  not  for  the  purpose  of  making 
good  any  loss  that  the  sender  of  the  message  may  have  sustained, 
but  for  the  purpose  of  punishing  a  telegraph  company  for  the  neg- 
ligent failure  to  transmit  a  message  which  it,  by  a  valid  contract, 
undertook  to  transmit.  We  can  therefore  derive  no  assistance 
from  the  cases  which  hold  that  for  a  tort  committed  on  Sunday  by 
common  carriers,  or  for  the  matter  of  that,  by  anybody  else,  an  ac- 
tion will  lie. 

It  is  settled  that  the  retention  of  what  has  been  received  under  a 
contract  entered  into  on  Sunday  will  not  of  itself  be  a  ratification. 
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J^erkina  v.  Jones,  26  Ind.  499.  If  the  retention  of  the  considera- 
tion can  not  be  regarded  as  constituting  a  ratification  in  cases  where 
the  relief  sought  is  an  enforcement  of  the  right  given  by  the  con* 
tract,  it  certainly  can  not  be  so  regarded  where  the  object  of  the 
action  is  the  recoveiy  of  a  statutory  penalty.  It  may  well  be 
doubted  whether  any  thing  short  of  an  independent  contract  can, 
in  such  a  case,  create  such  a  new  duty  as  will  supply  sufficient  foun- 
dation for  an  action  to  recover  the  penalty  which  the  statute  has 
affixed,  by  way  of  punishment,  for  a  breach  of  duty. 

JudgmmtqfimmL 
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MmMpai  9efpofalion'^9br0$iTaihMif^UgMa^ 

A  ftreet  lione-nllway  maj  be  placed  and  operated  on  a  city  atreet  without 
eompenaation  to  abutting  lot  owners,  the  city  liaving  granted  the  right  \f 
oidinanoe  in  pniaoanoe  of  legislative  authority. 

A  spedal  monieipal  charter  may  Im  amended  by  a  geneial  law. 

rpHE  opinion  states  the  case. 

a  Ihnbyy  A.  Iglehart,  W.  F.  Smith,  D.  B.  Eumim  and  a  il 
DeBruler,  for  appellants. 


A.  Oikhrist,  V.  Biseh  and  0.  H.  ButterfiM,  for  appelleei. 

Elliott,  0.  J.  The  questions  which  this  record  presents  are 
thus  stated  by  the  appellants'  counsel: 

'^  1.  Oan  a  municipal  corporation  by  ordinance  authorize  street 
raflway  companies  to  incumber  its  streets  by  laying  and  maintain- 
ing railroad  tracks  therein  without  express  authority  therefor  by 

the  legislature  ? 

''  2.  Has  the  corporation,  appellee,  obtained  the  necessary  l^gis* 
lative  sanction,  to  authorize  the  laying  down  and  maintenance  of 
its  track  in  the  streets  of  the  city  of  EvansvilleP 

"  8.  Can  a  street  railway  company,  even  with  the  proper  legii- 
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lative  sanctiouy  lay  down  and  maintain  its  track  in  Second  street,  in 
the  city  of  Evansville,  without  assessing  and  tendering  damages  to 
the  abutting  owners  whose  lots  extend  to  the  center  of  the  street 
and  upon  which  said  track  is  laid?  " 

In  an  able  argument,  singularly  forcible  and  clear,  counsel  for 
the  appellants  maintain  that  these  questions  require  a  negative 
answer. 

We  concur  in  the  main  with  the  appellants  upon  the  answer  to 
the  first  question.  In  asserting  that  the  grant  of  authority,  to  lay 
tracks  upon  the  public  streets  of  a  city  must  be  expressly  conferred, 
the  counsel  limit  the  rule  more  rigidly  than  the  authorities  warrant 
Such  an  authority  must,  it  is  true,l)e  conferred  by  statute,  but  it  is 
not  indispensably  essential  that  the  grant  should  be  stated  in  ex- 
press wprds.:  If  it  .is  conferred  by  necessary. implication,  it  ^ill  be 
upheld  and  enforced.  But  the  grant  must  be  conferred  either  by 
express  words  or  be  necessarily  implied.  Without  such  a  grant  the 
public  streets  can  not  be  used  by  a  railway  corporation  fpr  the 
transportation  of  passengers  for  hire.  The  right  to  so  use  the 
strejBts  is  a  f rancjiise  and  such  a  franchise  as  can  only  exist  by  force 
€it  a  legislative  grant.  The  power  to  grant  franchises  is  a  high  legis- 
lative trust,  and  it  is  a  grave  question  whether  the  legislature  can 
delegate  it  to  ttiuiiici|)al  corporations.  PeopWs  Railroad  v.  Mem- 
phis  Railroad,  10  Wall.  38.  We  are  not  however  called  upon  to 
decide  whether  the  legislature  can  delegate  this  power,  but  we  are 
required  to  decide  whether  such  a  power  is  embraced  within  the 
ordinary  atid  incidental  powers  usually  conferred  upon  or  possessed 
by  municipal  corporations. 

The  city  of  Evansville  was  organized  and  is  acting  under  a  special 
charter  granted  prior  to  the  adoption  of  the  Constitution  of  1852, 
and  possesses  the  ordinary  nghts  and  powers  of  a  municipal  cor- 
poration. There  is  no  provision  in  the  original  charter,  nor  in  any 
of  the  various  acts  directly  amending  it,  conferring  power  to  grant 
to  either  steam  or  horse  railway  companies  the  right  to  use  the 
streets  of  the  city.  The  ordinary  and  incidental  powers  of  a  mu- 
nicipal corporation  are  not  broad  enough  to  include  the  power  to 
grant  to  a  railway  company  the  right  to  lay  tracks  and  conduct  the 
business  of  tiunsporting  passengers  upon  and  over  the  streets  of  the 
municipality.  Such  a  power  is  an  extraordinary  one,  and  one 
which  cannot  be  implied  from  a  charter  of  a  municipal  corporation 
which  confers  only  the  usual  powers  ordinarily  bestowed  upon  such 
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corporations.  We  are  speaking  now  not  of  the  intersection  and 
crossing  of  streets  by  railway  tracks,  laid  down  in  building  lines  of 
road  which  run  through  the  city,  but  of  railways  exclusively  doing 
business  in  the  city  and  occupying  the  streets  for  that  purpose. 

The  charter  of  a  municipal  corporation  may  be  amended  or  re- 
pealed at  the  pleasure  of  the  legislature.  Shan  y.  Stale,  8  BlackL 
361;  OUy  of  Indianapolis  v.  Indianapolis  Homey  etc.,  50  Ind.  216; 
Lucas  Y.  Board,  etc.,  44  id.  524;  1  Dill.  Mun.  Corp.,  §  64.  The 
power  of  the  legislature  to  alter  or  amend  the  charter  of  EYansYille 
cannot  be,  and  as  we  understand  counsel  is  not  doubted.  The 
question  presented  is  not  whether  the  legislature  can  alter  or  amend» 
but  whether  it  has  done  so. 

On  the  4th  day  of  June,  1861,  an  act  was  passed  by  the  general 
assembly,  entitled  ^'  An  act  to  provide  for  the  incorporation  of  street 
railroad  companies,"  containing  among  others  these  provisions: 

**  Sec.  1.  Be  it  enacted  by  the  Oensral  Assembly  of  the  State  of 
Indiana,  That  any  number  of  persons  not  less  than  five,  being  sub- 
scribers to  the  stock  of  any  contemplated  street  or  horse  railroad 
company,  may  be  formed  into  a  corporation  for  the  purpose  of  con- 
structing, owning  and  maintaining  street  or  horse  railroads,  switches 
or  side-tracks,  upon  or  through  the  streets  of  the  cities  or  towns 
within  the  State,  by  complying  with  the  following  require- 
ments:   ♦    ♦    ♦ 

''Sec.  5.  Such  company  may  construct  their  track,  switches, 
side-tracks  or  turn-outs  upon  the  streets  of  said  cities  or  towns 
under  the  following  conditions  and  restrictions:"    *    *    * 

The  contention  of  the  appellants  is  that  this  is  a  general  law  and 
cannot  apply  to  a  city  organized  under  a  special  charter,  for  the 
reason  that  such  a  charter  can  not  be  changed  or  altered  except  by 
a  law  directly  amending  or  repealing  the  special  charter.  The  ques- 
tion then  which  confronts  us  is  this:  Can  the  special  charter  of 
a  municipal  corporation  be  altered  or  amended  by  a  general  law? 

Appellants  refer  us  to  the  case  of  Longtoorth^s  Eofrs  v.  Common 
Council  of  City  of  EvansviUe,  32  Ind.  322.  Conceding  that  the 
doctrine  of  that  case  is  sound,  it  cannot  affect  the  question  here  in 
hand.  That  case  decides  that  a  special  cliarter  may  be  amended  by 
a  special  law.  But  that  is  not  the  question  under  discussion.  We 
are  not  considering  whether  special  legislation  is  valid  in  such  cases, 
but  whether  an  act  general  in  its  terms,  and  with  language  broad 
enough  to  apply  to  all  the  cities  of  the  State,  howsoever  incorporatedt 
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applies  to  and  goyems  cities  organized  under  special  charters. 
Reference  is  also  made  to  State  y.  Branin,  3  Zab.  484. 

This  case  does  decide  that  special  charters  to  municipal  cor- 
porations can  not  be  destroyed  by  subsequent  general  enactments. 
We  are  unable  to  ascertain  the  ground  upon  which  the  court  rested 
its  decision,  for  there  is  neither  argument  nor  authority  adduced  in 
support  of  the  ruling.  The  proposition  is  in  our  opinion  too  broadly 
stated.  If  the  legislature  can  alter  or  amend  at  will,  it  must  rest 
with  it  to  determine  the  manner  in  which  the  amendment  shall  be 
made.  If  it  has  the  power  to  enact  both  general  and  special  laws, 
it  is  the  exclusive  judge  of  which  is  the  proper  method.  It  is  for 
the  courts  to  determine,  not  which  is  the  proper  method  in  cases 
where  either  may  be  adopted,  but  what  is  the  purpose  and  effect  of 
the  statute  adopted.  We  think  the  true  rule  is  that  stated  by 
Judge  Dillon,  who  says:  ^'It  is  a  principle  of  very  extensive 
operation  that  statutes  of  a  general  nature  do  not  repeal  by  impli- 
cation charters  and  special  acts  passed  for  the  benefit  of  particular 
municipalities;  but  they  do  so  when  this  appears  to  have  been  the 
purpose  of  the  legislature.  If  both  the  general  and  special  acts 
can  stand  they  will  be  construed  accordingly.  If  one  must  give 
way  it  will  depend  upon  the  supposed  intention  of  the  law-maker, 
to  be  collected  from  the  entire  legislation,  whether  the  charter  is 
superseded  by  the  general  statute,  or  whether  the  special  charter 
provisions  apply  to  the  municipality  in  exclusion  of  the  general 
enactment. '*  1  Dill.  Mun.  Corp.,  §  87.  It  is  upon  this  general 
doctrine  that  the  case  of  City  of  Evanstntte  v.  Bayard,  39  Ind.  450, 
proceeds.  It  was  held  in  that  case  that  the  act  of  1867,  relative  to 
the  assessment  of  shares  of  bank  stock,  superseded  the  provision 
upon  that  subject  in  the  special  charter  of  the  city  of  Evansville. 
We  are  clear  that  the  legislature  may  by  general  legislation  alter  or 
amend  the  special  charters  of  municipal  corporations. 

There  is  much  more  reason  to  doubt  the  power  of  the  legislature 
to  amend  special  charters  by  special  amendatory  acts,  than  there  is 
for  doubting  its  power  to  change  or  repeal  them  by  general  legisla- 
tion. Our  Constitution  favors  general  legislation,  and  certainly  as 
to  the  creation  of  new  corporations,  forbids  all  special  laws  save  only 
in  the  cases  expressly  named  as  exceptions.  There  are  many  very 
well  considered  cases  holding  that  under  such  a  Constitution  as 
onrs  special  charters  cannot  be  amended;  but  this  question  is  not 
presented,  and  we  do  not  decide  it.    We  do  decide  however  that 
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the  special  charter  of  a  municipal  corporation  may  be  amended  by 
general  legislation.  Where  the  intention  is  to  apply  the  act  to 
cities  organized  nnder  special  charters,  as  well  as  those  incorporated 
under  general  laws,  that  intention  will  govern  and  the  act  will  be 
deemed  the  law  not  only  of  one  class  of  cities  but  of  all. 

The  language  of  the  act  of  1861  embraces  all  of  the  cities  of  the 
State.  If  there  were  any  ambiguity  in  the  language  of  the  act  we 
should  be  bound  to  give  it  this  efFect,  for  it  is  very  eyident  that  the 
intention  was  that  all  of  the  cities  of  the  State  might,  if  the  gov- 
erning officers  should  so  desire,  receive  the  benefit  of  the  law.  In 
no  other  way  than  by  a  general  law  could  any  city,  no  matter  how 
incorporated,  obtain  street  railways,f  or  it  is  very  certain  that  under 
our  Constitution  such  corporations  as  street  railways  can  only  be 
created  by  general  legislation. 

We  come  now  to  the  third  and  last  question.  It  is  the  settled 
law  of  this  State  that  the  public  takes  only  an  easement  in  the  streets 
of  a  city,  and  that  if  a  steam  railroad  company  lays  its  tracks  upon 
the  street,  the  owner  of  the  fee  is  entitled  to  damages.  Terre  Haute, 
0tc.y  R,  Co.  V.  Seotty  74  Ind.  29.  It  is  contended  that  this  prin* 
ciple  applies  to  horse  railroads.  The  very  decided  weight  of  an* 
thority  is  against  appellants  on  this  point.  The  question  has  re- 
ceived very  full  and  very  able  consideration  from  courts  and  text* 
writers,  and  the  difference  between  steam  and  horse  railroads  has 
been  very  clearly  established.  Appellants  have  cited  only  one 
case  which  sustains  their  contention,  and  in  our  search  we  have  been 
able  to  find  no  other.  The  decision  in  Oraig  v.  RoehesUr  Cilt/y 
dCy  R.  Oo.y  39  N.  Y.  404^  was  that  of  a  divided  court,  three  of  its 
members  dissenting  from  the  prevailing  opinion.  The  decisions  of 
the  same  court  in  other  cases  contain  doctrines  which  it  is  impossi- 
ble to  reconcile  with  that  which  prevailed  in  the  case  relied  upon 
by  the  appellants.  This  is  especially  true  of  Davis  v.  Mayor,  etc., 
14  K  Y.  606,  530,  and  People  v.  Kerr,  27  id.  188.  The  doctrine 
of  the  principal  case  under  mention  has  not  found  favor  outside  of 
New  York.  The  text-writers  declare  a  different  doctrine.  Judge 
Dillon  sa3^ :  **  The  author  regards  the  appropriation  of  a  street 
for  a  horse  railway,  constructed  and  used  in  the  ordinary  mode,  to 
be  such  a  use  as  falls  within  the  purpose  for  which  the  streets  are 
dedicated  or  acquired  under  the  power  of  eminent  domain.  When 
authorized  or  regulated  by  the  public  authorities,  this  is  a  public  use 
within  the  fair  scope  of  the  intention  of  the  proprietor  when  he  dedi* 
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cates  the  street  or  is  paid  for  property  to  be  used  as  a  street.  Snch 
proprietor  must  be  taken  to  contemplate  all  improved  and  more 
convenient  modes  of  use.  There  is  solid  ground  to  distinguish  be- 
tween horse  railways  in  streets,  as  ordinarily  laid  and  used,  which 
do  not  exclude  the  public,  and  common  railways,  which  are  gener- 
ally so  constructed  as  altogether  to  exclude  a  portion  of  the  street 
from  public  use  in  the  accustomed  modes.''  2  Dill.  Mun.  Corp.  (3d 
ed.),  §  722.  Judge  Gooley  recognizes  the  distinction  between  horse 
railroads  and  ordinary  steam  railroads,  and  expresses  the  opinion 
that  the  laying  down  of  a  steam  railroad  track  does  add  a  new  bur- 
den, entitling  the  owner  of  the  fee  to  compensation,  but  that  laying 
and  operating  a  horse  railroad  does  not     We  quote  his  language  : 

**  Perhaps  the  true  distinction  in  these  cases  is  not  to  be  fonnd 
in  the  motive-power  of  the  railway,  or  in  the  question  whether  the 
fee-simple  or  a  mere  easement  was  taken  in  the  original  appropri- 
ation, but  depends  upon  the  question  whether  the  railway  consti- 
tutes a  thoroughfare,  or  on  the  other  hand,  is  a  mere  local  conven- 
ience. When  land  is  taken  or  dedicated  for  a  town  street,  it  is  nn- 
qnestionably  appropriated  for  all  the  ordinary  purposes  of  a  town 
street ;  not  merely  the  purposes  to  which  such  streets  were  for. 
merly  applied,  but  those. demanded  by  new  improvements  and  new 
wants.  Among  these  purposes  is  the  nse  for  carriages  which  run 
upon  a  grooved  track ;  and  the  preparation  of  important  streets  in 
large  cities  for  their  nse  is  not  only  a  frequent  necessity,  which 
must  be  supposed  to  have  been  contemplated,  but  it  is  almost  as 
much  a  matter  of  course  as  the  grading  and  paving.  The  appro- 
priation of  a  country  highway  for  the  purposes  of  a  railway,  on  the 
other  hand,  is  neither  usual  nor  often  important ;  and  it  can  not 
with  any  justice  be  regarded  as  within  the  contemplation  of  the 
parties  when  the  highway  is  first  established.  And  if  this  is  so,  it 
18  clear  that  the  owner  can  not  be  considered  as  compensated  for  the 
new  nse  at  the  time  of  the  original  appropriation."  Gooley  Const, 
lam.  656. 

The  doctrine  of  the  eminent  jurists,  from  whose  works  we  have 
quoted,  is  fully  sustained  by  the  adjudged  cases.  EllwU  v.  Fair 
Haven,  etc,  R.  Co.,  d20omL579  ;  Hinehmany.Paierwn  Horse  IL 
Oo.,  17  K.  J.  Eq.  76  ;  Jersey  Otty,  eic.,  R.  Co.,  v.  Jersey  Ciiy,  ete^ 
Horse  R.  Oo.,  20  id.  61 ;  (Xncinnah,  etc..  Street  R.  Co.,  v.  CWm- 
minmOe,  14  Ohio  St  623  ;  Hobari  v.  Mihoauhee  Ciiy  R.  IL  Co., 
27  Wis.  194 ;  &  c,  9  Am.  Bep.  461 ;  Attorney- General  v.  Metropol- 
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Han  R.  Co.,  125  Mass.  515  ;  8. c,  28  Am.  Bep.  264 ;  Brown  v.  Dup- 
lessis,  14  La.  Ann.  842 ;  Savannah  and  TkunderboU  B,  B,  Co.  y. 
Mayor y  etc.,  45  Oa.  602  ;  Peddicord  y.  Baltimore,  etc,  B.  Co.,  34 
Md.  463. 

In  the  recent  case  of  Hiss  y.  Baltimore,  etc,  B.  Co.,  52  Md.  242, 
8.  c,  36  Am.  Rep.  371,  express  and  full  approyal  is  giyen  to  the 
doctrine  maintained  by  Judge  Dillon  and  by  Judge  Gooley.  The 
Supreme  Court  of  Iowa  has  yery  recently  giyen  this  general  subject 
a  thorough  consideration  in  the  case  of  Stanley  y.  City  of  Davenport, 
54  Iowa,  463  ;  8.  c,  37  Am.  Bep.  216,  and  it  was  there  held  that  a 
municipal  corporation  had  no  authority  to  grant  a  right  to  a  street 
railway  to  use  steam  as  the  motor  power,  but  it  was  conceded  that 
ordinary  horse  railways  might  be  operated  upon  the  streets  without 
imposing  an  additional  burden  upon  the  owner  of  the  fee. 

The  question  has  been  so  fully  discussed  in  the  cases  and  textr 
books,  to  which  we  haye  referred,  that  nothing  of  importance  or  of 
interest  can  be  added.  The  rule  sustained  both  by  principle  and 
authority  is,  that  a  horse  railway  may  be  placed  and  operated  upon 
the  streets  of  a  municipal  corporation  without  increasing  the  bur- 
den of  the  seryitude,  and  that  the  owner  of  the  fee  is  not  entitled 
to  compensation  because  of  such  use  of  the  streets  upon  which  his 

property  abuts. 

Judgment  affirmed. 
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(TO  lad.  tgs.) 
NegUgencB  —  raUroad — interioper  an  ear. 

On  the  reqaeat  of  a  railway  employee,  the  plaintiff,  not  in  the  company's 
employment,  got  on  a  slowly  moving  car  on  a  Bwitcli  and  applied  the 
brake,  and  while  so  occupied  was  injured  by  a  collision  with  other  cars^ 
negligently  produced  by  other  servants  of  the  company.  HM,  that  he  had 
no  remedy  against  the  company.* 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

C.  P.  Jacobs,  for  appellant. 
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J.  a.  Wmiams,  B.  Harruan,  C.  0.  Hinn  and  W.  H.  H.  Miller, 
for  appellee. 

WoBDBK,  J.  Oomplaint  by  the  appellant  against  the  appellee 
in  two  paragraphs.  The  first  allies  **  that  the  defendant  is  a  cor- 
poration, organized  under  the  laws  of  the  State  of  Indiana,,  and  as 
sach,  owns  and  operates  a  railroad  line  from  Indianapolis  to  Terie 
Haute,  Indiana,  and  also  certain  lines  of  track  laid  down  and  used 
for  switching  and  making  up  freight  and  passenger  trains  in  the 
city  of  Indianapolis,  Indiana;  that  on  the  ^th  day  of  August,  1879, 
the  plaintiff  (who  is  a  minor)  was  returning  home  along  South  West 
street,  in  said  city,and  on  coming  to  the  point  where  the  tracks  of  the 
defendant  cross  said  West  street,  was  stopped  by  several  flat  or  coal  can 
which  were  moving  slowly  across  said  street;  that  at  this  moment  a 
servant  and  employee  of  the  defendant,  who  was  employed  on  and 
about  said  switching  tracks,  requested  the  plaintiff  to  get  upon  one 
of  said  coal  cars  and  apply  the  brake  thereto  so  as  to  bring  it  to  a 
fuU  stop;  that  the  plaintiff  acceded  to  this  request  and  got  upon 
one  of  the  said  coal  cars,  and  laid  hold  of  the  brake  wheel  thereof  to 
do  as  he  had  been  requested;  that  certain  other  employees  of  the 
defendant  who  had  charge  of  a  switching  engine  belonging  to  the 
defendant,  to  which  were  attached  some  other  empty  coal  cars,  un- 
dertook to  make  what  is  known  as  a  running  switch,  and  carelessly, 
negligently,  willfully  and  recklessly  cut  off  several  coal  cars  from 
the  engine,  which  under  a  considerable  speed  ran  on  eastward,  and 
willfully,  recklessly,  carelessly  and  negligently  left  them  without 
any  brakeman  or  oth&r  person  to  take  care  of  them  or  stop  them, 
and  thus  left  alone  they  ran  into  and  collided  heavily  with  the  car 
on  which  the  plaintiff  was,  and  the  shock  threw  tiie  plaintiff  off 
and  upon  the  ground  under  said  cars,  and  the  cars  ran  against  and 
upon  him,  mangling  him  severely,  without  the  fault  or  negligence 
of  the  plaintiff  and  in  a  manner  which  he  was  powerless  to  prevent; 
that  in  the  crush  of  the  wheels  created  by  the  collision  aforesaid, 
the  bones  of  his  right  foot  were  broken  and  mashed,  his  right  leg 
skinned  for  a  considerable  distance,  his  left  foot  badly  bruised  and 
a  deep  gash  cut  in  his  groin,  and  he  has  been  ever  since  confined  to 
his  bed,  and  has  suffered  and  still  suffers  great  pain  and  anguish 
therefrom.  He  is  informed  and  believes  that  these  injuries  are  of 
a  permanent  character,  and  that  his  left  foot  is  crippled  for  Ufa, 
and  that  he  will  be  confined  to  his  bed  for  many  months  to  oome» 
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*  *  *  He  farther  avers  that  the  loosening  of  said  cars  from 
the  engine  on  the  running  switch  was  so  sadden  that  he  coald  take 
no  means  to  avoid  the  injary,  as  the  cars  were  npon  him  before  he 
could  see  or  provide  for  the  danger/' 

The  second  paragraph  alleges  the  organization  of  the  defendant 
as  a  corporation  under  the  laws  of  the  State  of  Indiana,  and  that 
as  such  corporation,  it  '^  owns  and  operates  a  railroad  line  leading 
from  Indianapolis  westward  across  White  river,  and  also  certain 
lines  of  track  used  principally  for  switching  and  as  side  tracks, 
which  have  been  laid  down  in  and  upon  a  public  street  in  the  city 
of  Indianapolis,  called  Louisiana  street,  and  along  the  same  from 
Tennessee  street  to  White  river,  within  the  limits  of  said  city;  that 
at  a  point  or  place  on  said  Louisiana  street  a  certain  other  street  of 
said  city,  called  West  street,  crosses  said  Louisiana  street,  and  the 
said  crossing  has  been  filled  with  railway  tracks,  main  and  side- 
tracks, and  from  thence  westward  to  said  White  river,  upon  and 
along  which  the  defendant's  engines  and  cars  are  almost  constantly 
moving,  attached  to  coal  and  freight  cars;  that  on  the  20th  of 
August,  1879,  the  plaintiff  (who  is  a  minor)  was  returning  home 
and  walking  upon  the  sidewalk  of  South  West  street  in  said  city  of 
Indianapolis,  and  coming  to  its  intersection  with  said  Louisiana 
street,  across  which  his  route  lay,  was  walking  carefully  across  said 
last-named  street,  and  when  about  two-thirds  of  the  way  across 
said  Louisiana  street,  found  his  progress  barred  by  several  empty 
coal  or  flat  cars  which  were  slowly  moving  westward,  entirely  with- 
out any  person  to  manage  or  stop  them,  and  unattached  to  any  en- 
gine; that  as  plaintiff  stopped,  a  servant  and  employee  of  the  de- 
fendant, who  was  engaged  at  the  time  in  looking  after  and  oiling 
the  defendant's  cars  upon  and  along  said  tracks,  directed  the  plaint- 
iff to  climb  upon  said  empty  cars  and  apply  the  brakes  to  them  and 
stop  them;  plaintiff  did  so  without  any  delay,  and  while  the  can 
were  slowly  moving  westward  along  one  of  the  tracks  aforesaid  ap- 
plied the  brakes  with  all  his  force  to  stop  the  car  he  was  on;  that 
during  this  time  certain  servants  and  employees  of  the  defendant 
in  charge  of  one  of  the  defendant's  switching  engines,  were  en* 
gaged  in  moving  and  switching  cars  therewith  at  the  western  ex* 
tremitj  of  Louisiana  street,  near  the  bridge  over  White  river,  whefe 
the  side  or  switching  tracks  join  or  unite  with  the  main  track  used 
by  the  defendant,  and  with  said  engine  pushed  certain  empty  flat 
eofll  oars  from  the  west  of  the  said  junction  down  unon  the  side-track 
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on  which  were  the  cars  upon  one  of  which  the  plaintiff  was  stand- 
ingy  and  at  the  brake  thereof,  and  willfnUj,  recklessly  and  negli- 
gently allowed  said  coal  cars  to  run  upon  and  along  said  track, 
disconnected  and  cut  ofF  from  the  engine  that  had  started  them, 
entirely  wild  and  without  any  person  upon  them  to  control  the 
brakes  thereof,  and  at  a  dangerous  rate  of  speedy  and  the  motion 
they  had  thereby  acquired  drove  and  propelled  them  swiftly,  and 
all  unseen  by  and  without  the  knowledge  of  this  pkuntiil,  who  was 
engaged  at  the  time  in  tightening  the  brakes  on  the  car  he  was 
upon,  and  suddenly  ran  against  the  cars  on  which  the  plaintiff  was 
riding  with  great  force,  and  the  shock  of  the  collision  threw  the 
plaintiff  off  the  car  and  upon  the  track  and  under  the  wheels  of  the 
cars  which  ran  upon  him,  wounding  him  in  several  places,  and 
mangling  his  foot  as  hereinafter  set  forth.     And  the  plaintiff  says 
he  had  no  reason  to  eicpect,  and  did  not  expect,  and  did  not  know 
that  the  defendant's  agents  or  servants  or  any  other  person  would 
allow  said  cars  to  be  pushed  along  and  upon  said  side-track  from 
the  west  end  thereof  while  the  car  he  was  on  was  moving  along  said 
track  westward,  nor  that  they  would  push  said  cars  down  said  track 
and  disconnect  them  from  the  engine  and  allow  them  to  run  wild 
and  unattended  by  any  person  to  manage  the  brakes  thereon,  nor 
that  any  cars  were  coming,  until  they  were  so  near  as  to  make  a 
collision  inevitable;  that  he  had  no  means  or  knowledge  whereby 
he  could  foresee  the  danger,  and  that  it  came  so  suddenly  upon 
him  that  he  was  unable  to  prevent  it.     He  avers  that  he  was  not 
guilty  of  any  negligence  or  carelessness  at  or  before  the  time  of  the 
collision,  and  that  as  soon  as  he  was  aware  of  the  danger  he  used 
every  effort  to  pi*event  it,  but  without  success.    He  says  that  if  the 
cars  approaching  from  the  west  had  been  properly  manned  by  a 
sufficient  number  of  persons  to  apply  the  brakes  in  time  the  col- 
lision would  have  been  prevented,  and  that  if  the  defendant's  agents 
or  employees  in  charge  of  the  switch  engine  had  taken  proper  care, 
and  the  means  at  hand  to  know  whether  the  track  was  clear,  the 
injury  to  the  plaintiff  would  not  have  happened;  that  if  the  de- 
fendant's servants  in  charge  of  the  engine  had  not  pushed  the  cars 
down  the  side-track  with  great  speed,  and  willfully  and  recklessly 
suffered  them  to  run  wild  and  unattended,  the  collision  would  not 
have  taken  place;  that  in  getting  upon  the  car  to  stop  it  by  the  use 
of  the  brake,  he  did  so  solely  at  the  request  of  the  defendant's 
servant  and  employee  as  aforesaid,  and  without  any  reward  or  re- 
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mnneration,  or  promise  or  expectation  of  any  reward  or  lemunent- 
tion.'* 

The  paragraph  then  prooeeds  to  allege  the  extent  of  the  plaint- 
iffs injuries,  and  the  expenses  incurred,  and  claims  judgment  in 
the  sum  of  $20,000. 

A  demurrer  to  each  paragraph  of  the  complaint  for  want  of  suf- 
ficient facts  was  sustained  and  final  judgment  rendered  for  defend- 
ant.   Judgment  affirmed  on  appeal  to  General  Term. 

On  the  authority  of  the  cases  of  Degg  y.  Midland  R.  Co.y  1  H.  & 
N.  773;  Fioww  v.  Pemufyloania  R.  R.  Co.,  69  Penn.  St.  '10;  8. 
c,  8  Am.  Bep.  251,  and  New  Orleans,  etc.,  R.  Co.,  y.  Harrison,  48 
Miss.  112;  8.  c,  12  Am.  Bep.  356;  cases  which  seem  to  us  to  be 
entirely  in  point  in  principle,  we  feel  constrained  to  hold  that  on 
the  facts  stated  the  defendant  is  not  liable,  and  therefore  that  the 
ruling  below  was  right 

If  the  plaintiff  were  to  be  regarded  as  having  been  the  servant  at 
the  defendant,  it  would  seem  that  he  could  not  recover  for  the  in* 
jury  caused  by  the  negligence  of  his  fellow  servants.  But  it  seemi 
to  us,  that  on  the  facts  stated  in  either  paragraph  of  the  complaint 
he  can  not  be  regarded  as  having  been  the  seiTant  of  the  defendant. 
See  Kelly  v.  Johnson,  128  Mass.  530;  8.  c,  35  Am.  Rep.  398.  He 
was  not  requested  or  directed  to  man  the  brake  by  any  one  that  is 
shown  to  have  had  authority  from  the  defendant  to  make  such  em- 
ployment. 

In  the  first  paragraph  it  is  alleged  that  **  a  servant  and  employee 
of  the  defendant,  who  was  employed  on  and  about  said  switching 
tracks,"  requested  the  plaintiff  to  get  upon  one  of  the  cars  and 
apply  the  brake,  etc. ;  and  in  the  second  paragraph  it  is  averred 
that  ''a  servant  and  employee  of  the  defendant,  who  was  employed 
at  the  time  in  looking  after  and  oiling  the  defendant's  cars  upon 
and  along  said  tracks,"  directed  the  plaintiff,  etc. 

The  plaintiff  was  a  mere  volunteer,  consenting,  at  the  request  or 
direction  of  an  employee  of  the  defendant  to  perform  service  which 
should  have  been  performed  by  the  employees  themselves;  and 
while  he  can  not  be  regarded  as  an  employee,  he  is  in  no  better 
condition  than  if  he  had  been. 

Nor  is  he  in  any  better  condition  legally  than  if  he  had  been  a 
mere  intermeddler,  undertaking  to  perform  the  service  without 
request  or  direction  from  any  one,  because  as  we  have  seen,  he  was 
not  requested  or  directed  to  get  upon  the  car  and  apply  the  brake 
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by  any  one  having  power  from  (he  defendant  to  authorize  him  to 
do  80.  The  defendant  owed  him  no  duty  either  as  an  employee, 
passenger  or  traveller  upon  a  highway  crossed  by  the  railroad. 
Under  the  circumstances,  the  authorities  above  cited  make  it  clear 
that  the  defendant  is  not  liable.  If  there  had  been  an  urgent 
necessity  for  some  one  other  than  an  employee  of  the  defendant  to 
get  upon  the  car  or  cars  and  apply  the  brakes,  in  order  to  prevent 
a  destruction  of  human  life  or  valuable  property,  possibly  the  case 
might  be  different;  but  no  such  necessity  was  diown. 
The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 


UAXY  V.   OLBYBIiAia'D,   OOLUMBUB,    OlNOIKKATI  ft  IKDIAVAPOUB 

RlILBOAD  OoMPAmr. 

(TSIkMLSaj 
NigUgenee  —  railroad  eompany  —  dangermu  etmeture — interloper. 

The  plaintiff,  without  invitation  or  bnsineM,  intraded  npon  a  visiblj  rainoiis 
bat  nnincloaed  freight  honae  of  the  defendants,  used  only  for  storage,  and 
while  there  a  sadden  storm  blew  a  fragment  of  the  bailding  apon  him  and 
injured  him.    HM,  that  he  was  remedil< 


ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

W.  A.  Eiitinger,  A,  F.  Harrison  and  fF.  R.  Pierse,  for  appellant. 


A.  0.  Harris^  H.  J7.  Pqppleion,  <7.  A.  Harrison  and  R.  Labe, 
for  appellee. 

MoBBis,  G.  The  appellant  sued  the  appellee  for  damages  al* 
leged  to  have  been  sustained  by  him  through  the  negligent  failure 
of  the  appellee  to  repair  a  building  standing  on  its  ground  and  form- 
erly used  by  it  as  a  freight  house,  situate  within  the  limits  of  the 
city  of  Anderson,  Madison  county,  Indiana. 

The  appellee  answered  the  complaint  by  a  general  deniaL  The 
cause  was  submitted  to  a  jury  for  trial,  The  appellant  having  in- 
troduced his  evidence  to  a  jury,  the  appellee  demurred  to  it  and 
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the  appellant  joined  in  demurrer.     The  court  sustained  the  demur- 
rer, and  the  appellant  excepted. 

The  ruling  of  the  court  upon  the  demurrer  is  assigned  as  error» 

The  facts  which  the  eyidenoe  proved,  or  tended  to  prove,  are 
substantially  as  follows  : 

The  appellee,  called  in  the  evidence  the  ''Bee  Line,*'  on  the  3d  of 
April,  1878,  owned  and  operated  a  railroad,  passing  through  the 
town  of  Anderson,  Madison  county,  Indiana.  In  the  south-east 
part  of  said  town  it  crosses  the  'Tan  Handle"  railroad,  the  course 
of  the  appellee's  road  being  nearly  east  and  west,  an^  that  of  the 
Pan  Handle  from  north-west  to  south-east  On  the  west  side  of 
!;he  Pan  Handle  tracks,  and  north  of  the  Bee  Line  tracks,  there  was 
a  passenger  depot.  A  freight  house  had  been  built,  several  years 
ago,  about  twenty  feet  west  of  the  passenger  depot,  with  a  plaUorm 
on  the  south  side  and  west  end  of  the  same.  The  surface  of  the 
earth  on  which  the  freight  depot  stood  inclined  to  the  north  ;  the 
house  and  platform  rested  on  stone  pillars.  Next  to  the  track,  the 
platform  and  floor  were  some  two  feet  above  the  level  of  the  track, 
and  on  the  further  side,  some  seven  or  eight  feet  above  the  surface 
of  the  ground.  The  space  between  the  platform  and  floor  and  the 
earth  was  open.  A  year  or  two  before  the  alleged  accident,  the 
appellee  moved  its  general  freight  business  to  a  depot  nearer  the  city, 
and  the  freight  house  in  question  was  no  longer  used  as  the  general 
freight  house  of  the  appellee,  though  still  used  for  some  purposes, 
such  as  storing  the  appellee's  wood  and  lumber.  A  highway  or 
avenue  led  from  the  crossing  northwardly  to  the  town  dividing  the 
angle  formed  by  the  railroads.  The  appellee  owned  half  an  acre  of 
ground  between  its  track  and  this  highway  or  avenue,  upon  which 
^he  depot  stood. 

Patrick  Lary,  the  father  of  the  appellant,  lived  near  the  Bee  Line 
tracks,  and  some  distance  west  of  the  crossing.  At  a  point  up  the 
avenue  from  the  crossing,  a  road  leads  west  toward  his  home.  A 
heading  factory  stood  some  distance  south-east  of  the  crossing.  The 
appellant,  then  twenty  years  of  age,  was,  on  the  dd  day  of  April, 
1878,  employed  in  this  factory  as  a  "  joiner,"  and  had  been  em- 
ployed in  it  as  a  common  laborer  for  sometime  before.  On  the  3d 
of  April,  1878,  it  rained,  so  that  the  factory  shut  down  by  ten  or 
eleven  o'clock  in  the  forenoon.  The  appellant,  in  company  with 
several  other  boys,  started  for  home,  and  when  they  reached  the 
crossing  they  walked  along  the  Bee  lane  tracks  until  they  reached 
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the  old  freight  house.  The  appellant  had  been  in  the  habit  of  paas* 
ing  this  freight  house  almost  daily  for  sometime.  He  noticed,  in 
July,  18779  ^hat  a  part  of  the  roof  of  the  building  was  off,  but  had 
never  given  it  further  notice.  As  the  appellant  and  his  companions 
came  up  the  Bee  Line  track,  they  were  throwing  mud  balls  at  each 
other.  It  was  raining,  and  they  ran  under  the  platform  of  the 
freight  house,  where  they  continued  their  sport  of  throwing  mud 
balls  and  pitchmg  pennies.  The  appellant,  to  avoid  the  mud  baOs 
thrown  at  him  by  his  companions,  ran  behind  one  of  the  stone 
pillars  supporting  the  platform  on  the  west  end  of  the  freight 
house.  They  had  been  playing  some  ten  or  fifteen  minutes,  when  a 
severe  and  sudden  blast  of  wind  struck  the  freight  house,  while  the 
appellant  was  behind  the  pillar.  It  tore  off  a  piece  of  the  roof  of  the 
building  some  ten  feet  square.  The  appellant,  being  frightend  by 
the  noise,  ran  out  in  the  open  space,  and  looking  up  saw  the  piece 
of  the  roof  blown  off,  in  the  air.  He  ran  toward  the  avenue,  but 
before  or  as  he  reached  the  edge  of  it,  this  fragment  of  the  roof  fell 
upon  and  crushed  him  to  the  earth.  The  appellant  was  bruised 
and  internally  injured  by  the  accident,  and  had  not,  at  the  time  of 
the  trial,  entirely  recovered  from  the  injury. 

Upon  the  facts  thus  stated,  can  the  appellant  maintain  this 
action  ? 

There  is  no  testimony  tending  to  show  that  the  appellant  was  at 
the  freight  house  by  the  invitation  of  the  appellee,  nor  that  he  was 
there  for  the  purpose  of  transacting  any  business  with  the  appellee. 
The  appellant  intruded  upon  the  premises  of  the  appellee,  and  is 
not  therefore  entitled  to  that  protection  which  one,  expressly  or  by 
implication,  invited  into  the  house  or  place  of  business  of  another, 
is  entitled  to.  The  appellant  was  a  trespasser,  and  as  such  he 
entered  upon  the  appellee's  premises,  taking  the  risks  of  all  the 
mere  omissions  of  the  appellee  as  to  the  condition  of  the  grounds 
and  buildings  thus  invaded  without  leave.  We  do  not  wish  to  be 
understood  as  holding  or  implying  that  if,  on  the  part  of  the 
appellee,  there  had  been  any  act  done  implying  a  willingness  to 
inflict  the  injury  upon  the  appellant,  it  would  not  be  liable.  But 
we  think  there  is  nothing  in  the  evidence  from  which  such  an  in- 
ference can  be  reasonably  drawn.  The  building  could  be  seen  by 
all ;  its  condition  was  open  to  the  inspection  of  every  one  ;  it  had 
been  abandoned  as  a  place  for  tlie  transaction  of  public  business ;  it 
was  in  a  state  of  palpable  and  visible  decay,  and  no  one  was  an- 
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thorized,  impliedly  or  otherwise,  to  go  into  or  under  it.  Under 
Bach  circumstanceSy  the  law  says  to  him  who  intrudes  into  such  a 
place,  that  he  must  proceed  at  his  own  risk. 

In  the  case  of  PiUnburgy  elc,  Ity.  Co.  v.  Bingham ^  29  Ohio  St. 
364;  8.  c,  23  Am.  Bep.  751,  the  question  was:  '' Is  a  railroad 
company  bound  to  exercise  ordinary  care  and  skill  in  the  erection, 
structure,  or  maintenance  of  its  station  house  or  houses,  as  to  per- 
sons who  enter  or  are  at  the  same,  not  on  any  business  with  the  com- 
pany or  its  agents,  nor  on  any  business  connected  with  the  operation 
of  its  road ;  but  are  there  without  objection  by  the  company,  and 
therefore  by  its  mere  sufferance  or  permission  ? "  The  court  an- 
swered this  question  in  the  negative. 

In  the  case  of  HnunsellY.  Smyths  7  C.  B.  (N.  S.)  731,  the 
plaintiff  fell  into  a  quarry,  left  open  and  unguarded  on  the  unin- 
closed  lands  of  the  defendant,  over  which  the  public  were  permitted 
to  travel ;  it  was  held  that  the  owner  was  under  no  legal  obligation! 
to  fence  or  guard  the  excavation  unless  it  was  so  near  the  public 
road  as  to  render  travel  thereon  dangerous.  That  the  person  so 
travelling  over  such  waste  lands  must  take  the  permission  with  its 
concomitant  conditions,  and  it  may  be,  perils.  Hardcasiley,  South 
Torhthire  Ry.  Co.,  4  H.  ft  N.  67 ;  Sweeuy  v.  Old  Colony y  eicy  R.  Co.i 
10  Allen,  368  ;  Knighi  v.  Ab&riy  6  Barr,  472. 

After  reviewing  the  above  and  other  cases.  Judge  Botktok; 
in  the  case  of  Pittsburg y  eiCy  By.  Co.  v.  Bingham y  aupra^  says : 
''The  principle  underlying  the  cases  above  cited  recognizes  the 
right  of  the  owner  of  real  property  to  the  exclusive  use  and  enjoy- 
ment of  the  same  without  liability  to  others  for  injuries  occasioned 
by  its  unsafe  condition,  where  the  person  receiving  the  injury  was 
not  i^or  near  the  place  of  danger  by  lawful  right ;  and  where  such 
owner  assumed  no  responsibility  for  his  safety  by  inviting  him  there, 
without  giving  him  notice  of  the  existence  or  imminence  of  the 
peril  to  be  avoided."  In  the  case  from  which  we  have  quoted,  the 
intestate  of  the  plaintiff  was  at  the  defendant's  station  house,  not  on 
any  business  with  it,  but  merely  to  pass  away  his  time,  when  by  a' 
severe  and  sudden  blast  of  wind,  a  portion  of  the  roof  of  the  station 
house  was  blown  off  the  building  and  against  the  intestate,  with  such 
force  as  to  kill  him.  The  case,  in  its  circumstances,  was  not  unlike 
the  one  before  us.  NieholBon  v.  Erie  Ry.  Co.y  41  N.  Y.  525;  Murray 
T.  McLean,  57  111.  378;  Durham  v.  Musselman,  2  Blackf.  M 
(18  Am.  Dec.  133). 
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In  the  case  of  Stoeeny  y.  Old  Colony  eiCy  R.  Co,y  10  AUen,  368^ 
the  court  say  :  ^^  A  licensee,  who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement  or  inducement  being  held 
out  to  him  by  the  owner  or  occupant,  cannot  recover  damages  for  in- 
juries caused  by  obstructions  or  pitfalls.  He  goes  there  at  his  own 
risk,  and  enjoys  the  license  subject  to  its  concomitant  perils/* 
Carlston  y.  Frcmeonia  Iron  and  Steel  Co.,  99  Mass.  216 ;  Harris 
▼.  Slwensy  31  Vt.  79,  90 ;  Wood  y.  LeadbUUry  13  M.  ft  W.  838. 

The  evidence  in  this  case  brings  it,  we  think,  within  the  principles 
settled  by  the  above  cases. 

The  appellant  contends  that  the  evidence  shows  that  the  appellee 
was  guilty  of  gross  negligence  in  not  repairing  its  freight  house, 
and  that  such  negligence  renders  it  liable,  though  he  entered  upon 
its  premises  without  invitation  or  license,  as  a  mere  intruder,  and 
was,  while  such  intruder,  injured  ;  and  in  support  of  this  proposi- 
tion,  we  are  referred  to  the  following  cases :  LafayMe,  eie.,  R^  Co. 
v.  AdamSy  26  Ind.  76;  Indianapolis,  eic,  R.  Co.  v.  MeClure,  id* 
370  ;  Gray  v.  Harris,  107  Mass.  492 ;  8.  o.,  9  Am.  Bep.  61 ;  Isai^ 
V.  Hannihaly  etc.,  R.  Cb.,  60  Mo.  475. 

In  the  first  of  the  above  cases,  the  court  held,  that  where  the 
negligence  of  the  company  was  so  gross  as  to  imply  a  disregard  of 
consequences  or  a  willingness  to  inflict  the  injury,  it  was  liable, 
though  the  party  injured  was  not  free  from  fault  In  the  second 
case,  it  was  held  that  a  railroad  company,  not  required  to  fence  its 
road,  would  not  be  liable  for  animals  killed  on  its  road,  unless 
guilty  of  gross  negligence.  The  phrase  ''gross  negligence,'^  as 
used  in  these  cases,  means  something  more  than  the  mere  omission 
of  duty  ;  it  meant,  as  shown  by  the  evidence  in  the  cases,  reckless 
and  aggressive  conduct  on  the  part  of  the  company's  servants. 
"  Something  more  than  negligence,  however  gross,  must  be  shown, 
to  enable  a  party  to  recover  for  an  injury,  when  he  has  been  guilty 
of  contributory  negligence."  Pennsylvania  Co,  v.  Sinclair,  62  Ind. 
301 ;  8.  c. ,  30  Am.  Bep.  185.  There  was  in  the  cases  referred  to 
in  26  Indiana  something  more  than  negligence.  As  in  the  case  of 
Indianapolis,  eic,  Ry.  Co.  v.  Mc Brown,  46  Ind.  229,  where  the 
animal  was  driven  through  a  deep  cut,  eighty  rods  long,  into  and 
upon  a  trestle  work  of  the  company,  there  was  aggressive  malfeas- 
ance.  In  the  Massachusetts  case,  the  court  held  that  a  partj 
building  a  dam  across  a  stream  must  provide  against  unusual  floods. 
We  do  not  think  these  cases  applicable  to  the  one  before  ua« 
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There  could  be  no  negligence  on  the  part  of  the  appellee,  of  which 
the  appellant  can  be  heard  to  complain,  unless  at  the  time  he  re- 
ceiyed  the  injury  the  appellee  was  under  some  obligation  or  duty 
to  him  to  repair  its  freight  house.  **  Actionable  negligence  exists 
only  where  the  one  whose  act  causes  or  occasions  the  injury  owes 
to  the  injured  person  a  duty,  created  either  by  contract  or  by  opera> 
tion  of  law,  which  he  has  failed  to  discharge."  PUtsburgy  etc.,  Ry* 
Co.  Y.  Bingham,  fsupra;  Bur  dick  y.  Cheadhy  26  Ohio  St.  398;  8.0, 
20  Am.  Bep.  768 ;  Toton  of  Salem  y.  Ooller,  76  Ind>  291.  We  haye 
shown  that  the  appellee  owed  the  appellant  no  such  duty. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  affirmed,  sit  the  costs  of  the  appellant. 

It  is  80  ord$rmU 


JoHirs  y.  Statb. 

Creind.  StBL) 
ffttndajf-^emuiUtUionalUifqfkM 

The  BtAtnte  piohlMiliMif  labor  on  Sunday  ia  conBtitutional,  although  it  pforldat 
tbat  It  shaH  not  affect  those  who  oonBcientioMlj  obaenre  the  aeyenth  day 
at  the  Sabbath.    (SeenaU»p.  579.) 

CONVICTION  of  Sabbath-breaking.     The  opinion  states  tha 
case.  '  '^      .  , 

J7.  JV.  Spaan  and  F.  Reiner,  for  appellant 

Z>.  P.  Baldwin,  attorney-general,  W.  W.  Thomiofi,  and  J.  B. 
Elam,  prosecuting-attomey,  for  State. 

Elliott,  0.  J.  [Omitting  a  minor  point.  ]  The  second  question 
is  this :  Is  the  95th  section  of  the  act  of  April  14,  1881,  in  con* 
flict  with  any  constitutional  provision  ?  A  long  line  of  decisiona 
affirms  the  validity  of  this  law.  It  has  been  sustained  against  re- 
peated assaults.  It  has  been  a  part  of  the  statutory  law  of  the  State^ 
since  its  organization.  Cases  old  and  new  have  sustained  and  en- 
forced it     Bogers  v.  Western  Union  Telegraph  Co.,  78  Ind.  169,* 

•AnU,  S68. 
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and  authorities  cited  ;  Mueller  v.  State^  76  Ind.  310  ;  s.  c,  40  Am. 
Rep.  245.  Like  statutes  have  been  upheld  in  aknost  all  of  the  States 
of  the  Union. 

It  is  asserted  that  an  objection  against  this  statute  is  now  urged, 
which  has  not  been  presented  in  any  of  the  numerous  cases  decided 
by  this  court.  This  objection  is,  that  the  proviso  which  reads  thus, 
''  but  nothing  herein  contained  shall  be  construed  to  affect  such  as 
conscientiously  observe  the  seventh  day  of  the  week  as  the  Sabbath/' 
brings  the  section  under  examination  into  confliot  with  section  23 
of  the  Bill  of  Rights.  This  objection  can  not  prevail.  The  con- 
stitutional provision  referred  to  reads  thus  :  "  The  general  assembly 
shall  not  grant  to  any  citizen,  or  to  any  class  of  citizens,  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not  belong  equally 
to  all  citizens."  The  statute  under  immediate  mention  does  not 
grant  immunities  to  one  class  of  citizens  which,  upon  the  same 
terms,  shall  not  belong  to  all.  The  terms  upon  which  the  immunity 
may  be  enjoyed  are  granted  to  all,  and  denied  to  none.  All  citizens 
accepting  these  terms  may  claim  the  immunity.  All  who  observe 
the  seventh  day  of  the  week  are  entitled  to  the  immunity  provided. 
There  is  nothing  restricting  any  citizen  from  enjoying  it  upon  the 
same  terms  with  all  his  fellow  citizens. 

•-V  The  framers  of  the  statute  meant  to  leave  it  to  the  consciences 
and  judgments  of  the  citizens  to  choose  between  the  first  and  the 
seventh  day  of  the  week.  On  one  or  the  other  of  these  days  they  must 
refrain  from  common  labor.  Which  it  shall  be  is  to  be  determined 
by  their  own  consciences.  It  was  not  the  purpose  of  the  law-mak- 
ers to  compel  any  class  of  conscientious  persons  to  abstain  from 
labor  upon  two  days  in  every  week.  Without  the  proviso  which  is 
said  to  break  down  the  law,  a  large  number  of  citizens  would  be 
compelled  to  lose  two  days  of  labor.  One  day,  because  of  their 
conscientious  convictions  of  religious  duty,  and  one  by  the  com- 
mand of  the  municipal  law.  We  know  that  there  are  sects  of  Chris- 
tians who  conscientiously  believe  the  seventh  day  to  be  the  divinely 
ordained  Sabbath.  We  know  too  that  there  is  a  great  people,  who,  for 
many  centuries,  and  through  relentless  persecution  and  terrible 
trials,  have  clung  with  unswerving  fidelity  to  the  faith  of  their 
fathers  that  the  seventh  day  is  the  tnie  Sabbath.  If  the  proviso 
were  wrenched  from  the  statute,  these  classes  of  citizens  would  Ix' 
compelled,  in  obedience  to  their  religious  convictions,  to  rest  from 
labor  on  the  seventh  day,  and  by  the  law  also  compelled  to  refrain 
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from  common  labor  on  the  first  day  of  the  week.  A  leading  and 
controlling  element  of  oar  system  of  govemment  is,  that  there  shall 
be  absolute  freedom  in  all  matters  of  religious  belief.  The  statute 
here  under  examination  is  framed  in  harmony  with  this  all  pervad- 
mg  and  controlling  principle.  It  was  meant,  not  to  secure  special 
privilege  to  any  class,  but  to  afford  free  opportunity  to  all  to  obserre 
that  day,  which  in  their  conscientious  judgments,  they  belieye  to 
be  that  upon  which  good  men  should  cease  from  labor. 

The  opinion  in  Fry  v.  Slate,  63  Ind.  552  ;  s.  c,  30  Am.  Rep.  238, 
vindicates  the  constitutionality  of  the  statute  we  are  discussing.  It 
was  there  held  that  it  is  competent  for  the  legislature  to  restrict  the 
sale  of  railway  tickets  to  persons  who  have  complied  with  certain 
prescribed  terms,  and  to  punish  persons  selling  tickets  who  had  not 
complied  with  the  requirements  of  the  law.  As  was  there  said  by 
HowK,  C.  J.,  as  the  organ  of  the  court,  '^  It  is  neither  the  province 
nor  the  duty  of  the  courts  to  call  in  question  either  the  policy  or 
the  wisdom  of  any  act  of  legislation." 

Stoutly  sustaining  the  views  here  declared  are  these  cases  :  City 
of  Cincinnati  v.  Rice,  15  Ohio,  225  ;  City  of  Canton  v.  Nist,  9  Ohio 
St.  439.  The  Ohio  cases  do  indeed  go  farther,  for  they  declare 
that  a  statute  without  this  exception  would  not  be  valid.  These 
cases  are  entitled  to  great  consideration,  not  only  because  they  are 
ably  reasoned,  but  also  because  the  Constitution  of  Ohio  is  very  like 
our  own. 

Judyment  affirmed. 

NofXB  BT  TBB  BiPoimE.— Tlie  OaUfonda  judges  are  not  unanimous  as  to  tlio  oonstltiH 
tioiiaUty  of  a  law  forbidding  the  keeping  open  of  saloons  on  Sunday .  In  Bx  parte  Momr, 
March  10, 18B8,  a  msjoiltj  of  the  court  held  It  valid,  on  the  ground  that  the  legislature 
possesses  the  undoubted  right  to  pass  laws  for  the  preserratlon  of  health  and 
the  promotion  of  good  morsls,  and  If  It  is  of  oiilnlon  that  periodical  cessation  from 
labor  wHl  tend  to  both,  there  Is  no  power  outside  of  its  constituent  which  can  sit  in 
Judgment  upon  Its  action.  It  Is  not  the  province  of  the  Judiciary  to  pass  upon  the 
wisdom  and  policy  of  legislation.  In  this  view  Thobmtom,  Mtrick,  HoKbb,  JJ.,  and 
MoRiOSOM,  C  J.,  concurred.  MYXicaL,  J.,  observed:  '*By  virtue  of  her  sovereignty,  the 
State  has  guaranteed  freedom  of  religious  opinion  and  worship  to  all  religious  bodies  and 
psople  within  her  boundaries.  But  in  granting  those  guarantees,  she  did  not  relinquish 
to  religious  bodies,  nor  divest  herself  of  the  power  to  establish  a  day  of  rest  as  a  munici- 
pal institution  for  the  people  of  the  State .  That  power  was  reserved  to  be  exercised  over 
aD  the  memben  of  the  body  politic,  without  reference  to  whether  they  are  Christians  or 
Hebrews,  followers  of  OOnfucius,  of  Gautama  Buddha,  of  Mahomet  or  of  Joe  Smith :  or 
those  who  say  in  their  hearts,  *  There  Is  no  Ood.*  Subject  to  that  reservation,  every  clUsen 
of  the  State  Is  left  free  to  bis  intellectual  convictions  and  emotional  fervon  upon  subjects 
(if  the  unknown  and  unknowable.  All  are  equal  in  the  laws,  In  positions  under  the  law. 
and  In  the  administration  of  the  govemment.  No  legal  distinotion  or  discrimination  oan  be 
made  between  them.    But  thus  protected,  all  are  subject  to  the  municipal  institutions  es- 
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tabliahed  by  the  State.  And  In  eetaWliiMng  a  day  of  re«t  bm  one  ot  thoee  InaUtatioM,  th# 
State  has  the  right  to  detennitte  whatday  ou^ttobe  set  apart  forthat  purpose,  and  how  It 
ought  to  be  observed  by  the  people.  She  to  not  boond  by  any  constitutional  obligations  to 
the  selection  of  any  particular  day.  Any  one  in  seren,  or  lu  six  or  In  el^ — either  the 
first  or  the  seventh  day  of  the  week,  or  any  other  day,  may  be  appropriated  by  her  for 
that  purpose.  Sunday  to  only  a  designation  for  the  ilrst  day  of  the  week ;  and  to  deny 
the  power  of  the  State  to  set  apart  that  day,  or  any  other  day,  to  to  deny  the  power  to  set 
apart  a  day  of  rest  as  a  municipal  institution  at  all.*'  Adverting  to  theaigument  that 
Jews  and  Seventh  Day  Adventists  are  thus  compelled  to  keep  holy  a  day  against  their 
oonsolenoes,  he  adds:  **  In  such  views,  men  simply  deceive  themselves  by  words;  for  the 
State  has  not  set  apart  Sunday  for  a  day  of  rest  as  a  rttigkma  institution,  nor  does  she 
impose  observances  of  the  day  upon  chuitsfaes  or  on  church  members,  nor  are  raligloua 
oommemoratlons  or  ceremonies  prMcrlbed  or  enforced.  The  duty  of  observing  the  day 
to  Impcsed  on  the  people  of  the  State  as  members  of  the  body  politic,  without  referanoe  to 
the  religious  fslth  and  worship  of  any.  And  as  a  day  of  rest,  Sunday  to  not  set  apart  as 
a  hrily  day,  but  to  set  apart  as  a  legal  holiday."  MeKmsmr,  Ross,  and  Shabfsibiii,  JJ^ 
dissented.  The  latter  observed :  **  But  It  to  claimed  that  it  can  be  supported  on  the  grooad 
*  that  one  day's  rest  in  seven  to  needful  to  recuperate  the  exhausted  eneigies  of  body  and 
mind. '  In  a  government  modelled  after  the  Republic  of  Plato,  that  would  doubtless  con- 
stitute a  sufficient  ground  for  legislative  Interference.  But  if  the  government  has  the 
power  to  do  that,  why  should  it  not  assume  all  the  functions  which  Flato  assigned  to  It  7 
In  the  language  of  Maeaulay, '  why  should  it  not  take  away  the  child  trom.  the  mother, 
select  the  nurse,  regulate  the  sdiool,  overlook  the  play-ground,  fix  the  hours  of  labor  and 
rscrsation,  prescribe  what  ballads  should  be  song,  what  tunes  shall  be  ptoyed,  what  books 
shall  be  read,  what  physio  shall  be  swallowed— why  should  It  not  dioose  oar  wives,  Umlt 
oar  expenses,  and  stint  us  to  a  certain  number  of  dishes,  of  glasses  of  wine,  and  of  cups 
of  tea?  *  Why  should  it  not  fix  the  hours  of  retiring  at  night  and  rising  In  tha  morning  t 
Sxperlenoe  has  demonstrated  that  a  certain  number  of  hours*  sleep  In  evwy  twsntgr-fonr 
aia  neadfol  to  reonpemte  the  exhaosted  snsiglss  of  body  and  mind.** 


PimsBUBOH,  OnrciKKATi  AKD  St.  Louis  Bailwat  Ooxpajtt  y. 

YUNDT. 
(98  Ind.  878.) 

Jftgliff&nce  '^raO/road  — cb9ence  of  flagmanfirom  drmt  tremfng. 

Id  an  action  for  penonal  injary  snatalned  hy  a  traveller  upon  a  olt/  street  bj 
eoUislon  with  a  railway  train  at  a  eroaaing,  evidence  of  the  abeenoe  of  the 
flagman  CQBtomarily  stationed  there  to  the  plaintiflfs  knowledge  is  oompe* 
tent.* 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.  The  defendant  had  judgment  at  trial, 
reversed  at  Qeneral  Term. 

71  A.  Hendricks,  O.  Baker,  0.  B.  Hard  and  A.  W.  Hendrieks^ 

tor  appellant. 

*  See  Hart  ▼.  OMoacpo,  sle.,  R.  Go.,  onto,  8& 
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B.  Hill  and  J.  W,  NiclMly  for  appellees. 


WoBDEST,  J.  Action  by  the  appellees  against  the  appellant  to 
recover  damages  for  an  injury  suffered  by  the  female  plaintiff,  in 
consequence  of  the  alleged  carelessness  and  negligence  of  tl^e  de- 
fendant in  running  its  train  of  cars  across  a  public  street  of  the 
city  of  IndianapoliSy  along  which  street  the  plaintiffs  were  passing 
with  a  horse  and  buggy^  whereby  the  horse  became  frightened  and 
ran  away,  doing  the  injury. 

Trial  by  jury  ;  verdict  an^  judgment  for  the  defendant.  On 
appeal  to  General  Term  the  judgment  was  reversed,  and  from  the 
judgment  of  reversal  the  defendant  appeals  to  this  court 

On  the  trial  there  was  evidence  tending  to  show  that  Noble  street 
running  north  and  south  is  a  much  travelled  street,  and  is  crossed 
by  the  defendant's  railroad  in  a  populous  part  of  the  city ;  that  the 
defendant  had  erected  a  building  just  north  of  its  south  or  main 
track  and  just  east  of  the  east  line  of  the  street,  which  obstructed 
the  view  of  trains  approaching  from  the  east  from  persons  on  Noble 
street  north  of  the  line  of  the  defendant's  tracks  ;  that  as  the 
plaintiffs  were  driving  south  on  Noble  street  toward  the  railroad, 
and  as  they  got  to  a  point  about  opposite  to  the  center  of  the  build- 
ing mentioned,  a  train  backed  suddenly  along  from  the  east,  at 
which  the  horse  took  fright  and  ran  away  and  did  the  injury. 

A  bill  of  exceptions  shows,  that  at  the  proper  time  Mrs.  Tundt, 
being  examined  as  a  witness,  was  asked  by  her  counsel  to  state  as 
foUows : 

'^  State  whether  just  prior  to  or  at  the  time  of  the  accident  about 
which  you  have  testified,  you  observed  any  person  at  or  near  the 
crossing  of  the  defendant's  road  on  Noble  street,  engaged  in  giving 
signals  of  an  approaching  train  on  defendant's  track,  and  if  so  state 
who  he  was,  where  he  was  standing,  and  what  signals,  if  any  he 
gave. 

"  To  this  question  the  defendant  objected  upon  the  grounds  that 
it  was  immaterial,  irrelevant  and  incompetent ;  and  thereupon 
counsel  for  the  plaintiffs  stated  to  the  court  that  they  pro- 
posed to  prove  by  said  witness  and  such  other  witnesses  as  they 
intend  to  call,  that  several  years  prior  to  the  accident  complained 
of,  the  defendant  had  caused  to  be  erected  at  the  crossing  where  the 
accident  occurred,  a  signal  house,  which  had  been  continued  and 
maintained  up  to  the  time  the  accident  occurred,  and  that  it  had  al 
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such  time  placed  at  said  crossing  a  watchman  or  flagman,  whose 
duty  it  was  to  give  notice  by  appropriate  signals  to  persons  desiring 
to  cross  said  track  at  said  place,  of  the  approach  of  trains  on  said 
track,  and  that  it  had  kept  and  maintained  said  person  at  said  place 
from  the  time  aforesaid  down  to  within  a  few  days  of  the  said  acci- 
dent, and  that  he  was  then  withdrawn  without  any  notice  to  the 
public ;  and  that  the  plaintiffs  had  been  accustomed  for  seyeral 
months  prior  to  said  accident  to  cross  said  track  on  said  street,  and 
had  observed  the  presence  and  signals  of  said  flagman,  and  at  the 
time  of  said  accident  had  no  personal  knowledge  that  tiie  said  flag- 
man had  been  withdrawn  ;  and  that  just  before  attempting  to  cross 
said  track  at  the  time  of  said  accident,  she  and  her  co-plaintiff 
looked  for  said  flagman,  and  the  signals  which  he  had  been  in  the 
habit  of  giving  of  approaching  trains,  and  did  not  see  a  watchman 
or  flagman,  or  any  signal  whatever  of  the  approach  of  any  train. 
Which  objection  was  by  the  court  sustained  and  the  evidence  ex- 
cluded, to  which  ruling  of  the  court  the  plaintiffs  at  the  time 
excepted/' 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  evidence 
thus  offered. 

The  danger  of  injury  may  be  much  greater  where  a  railroad  crosses 
a  street  in  a  city  or  populous  town,  than  where  it  crosses  a  highway 
in  the  open  country,  or  other  circumstances  may  make  such  cross- 
ing in  one  place  more  dangerous  than  in  another  ;  and  it  may  be 
laid  down  as  settled  law,  that  the  greater  the  danger  the  more  care 
is  required  by  ordinary  prudence,  on  the  part  of  the  passer-by  and 
the  railroad  company,  the  one  to  avoid  and  the  other  to  prevent 
injury.  Bellefontaine  Ry,  Co,  v.  Hunter^  33  Ind.  335  ;  Indianapolis, 
eic,  R.  Co.  V.  Hamilton^  44  id.  76 ;  Pennsylvania  Go.  v.  Kriek^ 
47  id.  368 ;  Dyer  v.  Erie  Ry,  Co,,  71  N.  Y.  228  ;  Pennsylvania  R, 
Go.  V.  Barneli,  59  Penn.  St.  259  ;  Mrton  v.  Eastern  R.  Co.,  113 
Mass.  366  ;  Continental  Improvement  Go.  v.  Steady  95  U.  S.  161. 

There  may  have  been  no  law  or  ordinance  which  required  the 
defendant  to  keep  a  flagman  at  the  crossing  to  warn  passers-by  of 
approaching  trains,  but  it  does  not  therefore  follow  that  the  absence 
of  such  flagman  or  signals  was  not  a  proper  circumstance  to  be 
considered  by  the  jury,  in  connection  with  all  the  other  circum- 
stances of  the  case,  in  determining  the  question  of  the  defendant's 
negligence.  See  the  case  above  cited  from  44  Ind.  76,  and  the  case 
from  113  Mass.  866. 
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In  the  case  of  McOrath  v.  New  York  Cmiraly  elc.^  R,  Co.,  59  N. 
Y.  468;  63  id.  522;  s.  c,  17  Am.  Rep.  359,  evidence  like  that  offered 
in  this  case  was  held  to  be  competent  on  the  question  of  the  defend- 
ant's negligence.  The  court  however  does  not  appear  to  have  beeb 
unanimous  in  opinion  upon  the  point.  But  the  decision  was  sub- 
sequently followed  by  an  undivided  court,  in  the  case  of  Casey  v. 
New  York  Central  etc.,  R  Co.,  78  N.  Y.  518.  There  the  court 
said  :  ''  So  also  the  question  as  to  the  habit  of  the  company  in  keep- 
ing a  flagman  at  the  place  in  question  was  competent,  in  reference 
to  the  degree  of  care  which  the  company  had  exercised.  The  evi- 
dence was  admissible  within  the  rule  laid  down  in  several  reported 
cases.''  Citing  some  cases,  among  which  is  that  in  63  N.  Y.  522. 
See  also  WharL  on  Neg.,  §  798,  and  authorities  there  cited. 

It  is  clear  enough,  as  we  think,  that  the  evidence  offered  was  com- 
petent to  be  considered  on  the  subject  of  the  imputed  negligence  of 
the  defendant.  But  it  was  intimated  in  the  case  above  cited  from 
63  N.  Y.  on  the  authority  of  a  previous  ruling  in  the  same  case  (59 
N.  Y.  468),  that  the  evidence  was  not  competent  to  be  considered 
on  the  subject  of  the  plaintiff's  negligence. 

We  however  are  not  satisfied  with  that  view  of  the  question.  If 
the  defendant  had,  for  a  considerable  time  before  the  accident,  kept 
a  flagman  at  the  crossing  to  give  signals  on  the  approach  of  trains, 
and  if  the  plaintiffs  had  been  in  the  habit  of  crossing  the  railroad 
at  that  place  and  observing  the  signals,  and  if  on  the  occasion  of  the 
accident  no  signal  was  given,  the  plaintiffs  not  knowing  that  the 
services  of  the  flagman  had  been  dispensed  with,  these  facts  might 
in  our  opinion,  be  considered  by  the  jury,  in  connection  with  all  the 
other  circumstances,  in  determining  whether  or  not  the  plaintifb 
were  free  from  contributory  negligence. 

The  absence  of  any  signal  of  an  approaching  train  on  the  occa- 
sion did  not  dispense  with  the  necessity,  on  the  part  of  the  plaint- 
iffs, of  using  their  natural  senses  and  faculties  in  order  to  avoid 
danger,  nor  relieve  them  from  the  exercise  of  care  and  prudence 
commensurate  with  the  danger  ;  but  the  facts  offered  to  be  proved 
might  well  be  considered,  in  connection  with  the  other  evidence  in 
the  case,  in  determimng  whether  they  did  exercise  such  care  and 
prudence. 

Suppose  instead  of  a  flagman  stationed  at  the  crossing,  the  de- 
fendant had  had  gates  placed  across  the  street,  kept  open  when  the 
way  was  clear  and  shut  when  trains  were  passing  or  about  to  pass. 
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and  the  plaintifb  had  come  along,  and  finding  the  gates  open,  had 
driyen  through,  and  met  with  the  injury  complained  of,  ia  it  not 
clear  that  the  facta  would  haye  been  competent  to  be  considered  in 
determining  whether  or  not  the  plaintifb  were  guilty  of  contribu- 
tory negligence  ? 

The  case  supposed  does  not  differ-in  principle  from  the  one  here. 
See  the  case  of  North  Bastern  Ry.  Co.  ▼.  WanhM,  9  Eng.  Bep. 
(Moak)  1. 

Wharton  says  :  *^  The  better  opinion  is,  that  it  is  a  duty  for  the 
road  to  place  a  flagman  at  all  crossings  where  there  is  a  flow  of 
trayellers  and  a  frequent  passage  of  trains.''  Whart  on  Neg.,  § 
798. 

Howeyer  this  may  be,  the  eyidence  offered  would  tend,  with  all 
the  other  circumstances  shown,  to  throw  some  Ught  on  the  subject 
of  the  plaintiffs'  contributory  negligence  as  well  as  that  of  the  de- 
fendant's negligence.  This  yiew  is  supported  by  the  general  course 
of  reasoning  and  the  authorities  cited  in  the  case  of  iStM^nyy.  Old 
Colony y  ete.f  R.  Cb.,  10  Allen,  368.  See  also,  as  haying  some  bear- 
ing upon  the  question,  Bonnett  y.  Delaware,  eic.,  R.  Co.,  39  N.  J. 
189  ;  8.  0.,  1  Thomp.  on  Neg.  404. 

As  the  exclusion  of  the  eyidence  offered  was  a  suflScient  ground  for 
the  reyersal  of  the  judgment  rendered  at  Special  Term,  it  is  un- 
necessary to  inouire  whether  there  was  any  other  ground  for 
reyersal. 

The  judgment  of  reyersal  at  (General  Term  is  affirmed,  with  costs, 
and  the  cause  remanded. 

JudgtMtU  affimmi 


BlOHABDflOV  T.   EaOLB  MaOHOHI  WoBKB. 

(TSInd.  ML) 
MaaUr  and  terwint  —  hr$aeh  ofeofUraet  —  remsd^f  —  former JudgmmU. 

A  seryuit  wrongf  ally  dlaohuged  may  sue  for  breach  of  contract  or  for  wages 
•amed,  and  In  the  former  case  a  ncorerj  equal  to  the  amount  of  wages  up 
to  the  time  of  the  action  ban  any  further  action.* 

^  Bee  BoBenmuUer  t.  Lampe  (89  HI.  S18),  81  Am   Bep.  74.  and  note,  75. 
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ACTION  for  breach  of  contract    The  opinion  atates  the  case. 
The  plaintiff  had  judgment  at  trial,  lereraed  at  Oeneral 

Term. 

0.  P.  Jacobs,  for  appellant. 
A.  OL  Eiarris,  for  appellee. 

NiBLAOKy  J.  Suit  by  George  O.  Bichaidaon  against  the  Eaj^ 
Machine  Works. 

The  complaint  stated  that  on  the  1st  day  of  Febmaiy,  1876,  the 
defendant  employed  the  plaintiff  as  travelling  salesman  and  agent 
for  the  term  of  one  year,  and  agreed  to  pay  him  1125  per  month, 
or  11,500  per  annum  ;  that  the  plaintiff  entered  upon  such  employ- 
ment and  continued  in  the  service  of  the  defendant  until  the  dlst 
day  of  October,  1876,  at  which  time  the  defendant,  without  proper 
cause,  discharged  him  from  its  service  and  refused  to  pay  him  his 
proper  wages  from  and  after  that  date ;  that  afterward,  on  the  20th 
day  of  December,  1876,  the  plaintiff  having  endeavored  and  faUed 
to  obtain  employment  elsewhere,  brought  an  action  against  the 
defendant  for  the  sum  of  1192  for  the  unpaid  balance  of  his  salary 
up  to  the  dlst  day  of  October,  1876,  and  for  the  further  sum  of 
(250  for  wages  due  the  plaintiff  for  the  month  of  November  and 
for  a  part  of  December,  in  the  year  1876,  the  time  which  had  elapsed 
after  his  discharge  as  above  stated  ;  that  in  that  action  the  defend- 
ant claimed  that  the  plaintiff  was  not  employed  by  the  year,  but 
that  under  the  contract  of  employment  it  had  the  right  to  dismiss 
and  discharge  him  at  the  end  of  any  month,  and  that  it  did,  in  the 
exercise  of  that  right,  accordingly  discharge  him  from  its  service  on 
said  31st  day  of  October,  1876  ;  that  the  question  as  to  the  terms  of 
said  contract  was  properly  put  in  issue  by  the  pleadings  in  that  ac- 
tion, and  the  jury  which  tried  the  cause  found  all  the  issues  in 
favor  of  the  plaintiff  ;  that  the  jury  was  so  limited  by  the  instruc- 
tions of  the  court  that  they  did  not  allow  the  plaintiff  his  salary 
later  than  the  20th  day  of  December,  1876,  the  day  on  which  that 
action  was  commenced  ;  that  after  the  20th  day  of  December,  1876, 
and  up  to  the  1st  day  of  February,  1877,  the  plaintiff  endeavored  to 
obtain  employment  elsewhere  but  wholly  failed,  being  compelled  to 
remain  idle  during  that  entire  period  of  time ;  that  he  was  ready 
and  willing  during  all  that  time  to  serve  the  defendant  under  hif 
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said  contract  of  employment^  but  the  defendant  refused  to  accept 
his  serrices  or  to  pay  him  for  the  time  he  was  so  compelled  to  remain 
idle  by  reason  of  its  misconduct  in  discharging  him  from  itssenrice, 
for  which  he  was  entitled  to  compensation  at  the  rate  of  1125  per 
month ;  that  the  plaintiff  expended  the  sum  of  t50  in  endeavoring 
to  obtain  employment  elsewhere  than  with  the  defendant.  Where- 
fore the  plaintiff  demanded  damages  in  the  sum  of  1217,  and  general 
relief. 

A  demurrer  to  the  complaint  was  overruled,  and  upon  a  trial  at 
Special  Term  there  was  a  verdict  and  judgment  for  the  plaintiff. 
Upon  an  appeal  to  the  Oeneral  Term,  the  complaint  was  held  to  be 
insufficient  and  the  judgment  at  Special  Term  reversed. 

Error  is  assigned  here  upon  the  proceedings  at  General  Term. 

Considerable  uncertainty  existed  at  one  time  as  to  the  proper 
remedy  upon  the  breach  of  a  simple  contract  for  labor  for  a  specified 
time,  or  in  some  specific  undertaking.  But  we  think  it  may  be 
safely  inferred  from  the  recently  decided  cases,  that  where  a  servant 
has  been  wrongfully  discharged  before  the  conclusion  of  his  term,  he 
may,  in  addition  to  his  right  to  recover  for  wages  already  earned, 
treat  the  contract  of  hiring  as  continuing  on  his  part,  and  sue  for 
damages  for  the  breach  by  the  master,  or  he  may  rescind  the  con- 
tract and  recover  the  value  of  his  services  actually  rendered. 

It  was  formerly  held,  that  where  in  such  a  case  the  servant  treated 
the  contract  as  continuing  in  force,  he  might  recover  what  was 
denominated  constructive  wages  for  the  remainder  of  his  term  ;  but 
what  might  then  have  been  denominated  constructive  wages  is  now 
included  under  the  general  head  of  damages  resulting  from  the 
master's  breach  of  the  contract  of  employment.  Bicks  v.  Yates, 
5  Ind.  115  ;  Moody  v.  Leverichy  4  Daly,  401  ;  Orandell  v.  Poniigny^ 
4  Gamp.  374. 

The  amount  sued  for  and  recovered  in  the  former  action  as  wages 
for  November  and  a  part  of  December,  1876,  was  therefore  in 
legal  contemplation,  damages,  and  not  in  any  proper  sense  wages. 

The  plaintiff  having  brought  and  prosecuted  to  final  judgment 
one  action  for  the  defendant's  breach  of  the  contract  sued  on  in 
this  case,  his  remedy  for  that  breach  is  exhausted.  A  party  is  not 
permitted  to  split  up  his  cause  of  action  and  bring  two  suits  for  the 
same  breach  of  a  contract,  where  as  in  this  case,  full  damages  might 
have  been  demanded  and  recovered  in  the  first  action.  Crosby  v. 
Jerohmany  37  Ind.  264. 
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The  court  below  in  Oeneral  Term^conseqnently  committed  no  error 
in  reversing  the  judgment  at  Special  Term. 
The  judgment  ia  afi&rmed,  with  costs. 

Judgimni  affirm«L 
Petition  ^or  rehearing  oYerruled. 


MoFadik  v.  Dayid. 

08  Ind.  4I&.) 
8kmd0r — aeUanahHU^  offoordt. 

Words  merelj  ehaiging  that  the  plaintiff  adminiBteied  morphine  to  another  on 
the  day  he  made  his  will,  and  that  if  it  had  not  been  for  that,  the  plaintiff's 
daughters  woald  not  haye  got  what  they  did,  are  not  actionable  per  $6,  nor 
with  an  innuendo  that  the  plaintiff  had  anlawf  ally  administered  pdson  cans* 
Ing  death.    ( See  ncU,p.  590.) 

ACTION  of  slander.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  on  demurrer  below. 

.  B.  M,  Spencer  and  W.  Loudon,  for  appellant. 
A.  P.  Hovey  and  0.  F.  Menzies,  for  appellee. 

Best,  0.  This  was  an  action  of  slander,  and  the  only  question 
in  the  record  arises  upon  the  action  of  the  court  in  overruling  a  de- 
murrer to  the  second  paragraph  of  the  complaint. 

In  this  paragraph  it  was  alleged,  **  that  heretofore,  to  wit,  on  the 
17th  day  of  July,  1879,  one  Noah  McFadin,  the  father  of  the  said 
defendant,  was  in  his  last  sickness,  and  in  a  dying  condition,  and 
then  and  there  made  and  executed  his  last  will  and  testament,  in 
which  said  last  will  and  testament  the  said  Noah  McFadin  bequeathed 
to  the  daughters  of  the  plaintiff,  Maggie  David  and  Nancy  David, 
the  sum  of  1500  each,  and  after  the  making  of  said  will  the  said 
Noah  McFadin  departed  this  life  intestate,  leaving  said  will  in  full 
force,  and  afterward,  to  wit,  on  the  Ist  day  of  September,  1879, 
the  said  defendant  spoke  the  following  false  and  scandalous  words 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the  said 
Noah  McFadin,  and  the  said  last  will  and  testament,  that  is  to  say : 
'  Old  Lady  *  (the  plaintiff  meaning)  'you  gave  my  father '  (the 'said 
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Noah  McFadin  meaning)  'four  doable  doses  of  morphine  ot 
the  day  he  made  his  will ;  you'  (meaning  the  plaintiff)  '  said, 
old  man,  you  '  (said  Noah  McFadin  meaning)  *  had  better  be  fixing 
up  your  business.  If  it  hadn't  been  for  you '  (the  plaintiff  meaning) 
'  giving  morphine,  your  daughters'  (the  said  Maggie  and  Nancy 
meaning)  *  would  not  have  gotten  what  they  did. '  Then  and  thereby 
meaning  that  the  said  plaintiff  had  unlawfully  administered  poison 
to  the  said  Noah  McFadin  in  his  life-time,  which  caused  his  death, 
and  left  to  the  said  daughters  of  the  plaintiff  1500  each,  for  which 
plaintiff  says  she  is  damaged  in  the  sum  of  12,000,  for  which  she 
demands  judgment." 

The  paragraph  was  insufficient,  and  the  demurrer  should  haye 
been  sustained. 

The  words  spoken  were  not  actionable /wr  se.  They  do  not,  in  their 
usual  sense,  either  import  a  charge  of  murder  or  of  manslaughter. 
They  do  not  amount  to  a  charge  that  death  ensued  from  the  admin- 
istration of  the  morphine,  or  that  it  was  administered  either  improp- 
erly or  feloniously.  Indeed  it  does  not  appear  that  any  harm  resulted 
from  its  administration.  It  is  true  that  it  is  stated  by  the  innuendo 
that  the  defendant  meant,  by  the  language  spoken,  that  the  plaint- 
iff had  caused  the  death  of  Noah  McFadin  by  the  unlawful  admin- 
istration of  poison,  but  an  innuendo  can  not  enlarge  the  meaning  of 
words.  If  the  words  themseWes  do  not  warrant  the  signification 
imputed  to  them,  an  innuendo  can  not.  Words  not  actionable  per 
3$  can  not  be  rendered  so  by  an  innuendo. 

**  The  absence  of  a  colloquiumy  showing  by  extrinsic  matter  that 
the  words  charged  are  actionable,  is  not  supplied  by  an  innuendo 
attributing  to  those  words  a  meaning  which  renders  them  action- 
able."    Schurick  y.  KuUnian,  50  Ind.  386. 

Treating  the  paragraph  in  question  as  unaided  by  the  ayerment 
of  extrinsic  facts,  the  innuendo  can  not  supply  a  meaning  that  the 
words  themselyes  do  not  warrant.  Taken  in  their  usual  and  ordi* 
nary  sense,  they  do  not  charge  thafc  the  plaintiff  caused  the  death 
of  Noah  McFadin  by  the  administration  of  morphine  or  otherwise, 
and  as  they  do  not  they  are  not  actionable  per  m.  Unless  they  oon* 
stitute  such  charge,  they  impute  no  crime  to  the  plaintiff. 

In  Ford  y.  Primrose,  5  D.  &  R.  287,  the  language  was  :  "I  think 
the  present  business  ought  to  have  the  most  rigid  inquiry,  for  he 
(meaning  the  plaintiff)  murdered  his  first  wife,  that  is,  he  admin- 
istered improperly  medicines  to  her  for  a  certain  complaint,  which 
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was  the  cause  of  her  death."  Upon  a  motion  in  arrest  of  judgment, 
AbBOTi,  C.  J.,  said  :  ''Admitting  it  to  be  doubtful  whether  these 
words  import  the  charge  of  a  crime  upon  the  plaintiff,  that  doubt  has 
been  removed  by  the  verdict ;  for  the  declaration  alleges  that  the  de- 
fendant uttered  these  words  with  au  intention  to  cause  it  to  be  be- 
lieved that  the  plaintiff  was  guilty  of  murder  or  manslaughter,  and  if 
the  jury  were  of  opinion  that  they  were  uttered  with  that  intention  we 
can  not  say  that  the  plaintiff  is  not  entitled  to  a  verdict.  But  I  can 
not  say  that  these  words  may  not,  in  reasonable  construction,  import 
a  charge  of  murder  or  manslaughter,  especially  after  the  finding  of  the 
jury."  Baylet,  J.,  said:  **  I  take  it  that  if  a  man,  by  the  improper 
administration  of  medicines  to  another,  cause  his  death,  that  would 
be  manslaughter.  And  if  he  administers  medicines  with  an  intent 
to  produce  death,  it  would  be  murder.  I  think  the  words  declared 
upon  import  at  least  a  charge  of  manslaughter."  The  language 
of  these  judges  was  addressed  to  words  not  only  charging  the  plaint- 
iff with  causing  the  death  of  his  wife,  but  causing  it  by  the  improper 
administration  of  medicines.  In  this  case  the  words  neither  charge 
that  the  morphine  was  improperly  administered  nor  that  its  admin- 
istration produced  death.  In  Jones  v.  Diver,  22  Ind.  184,  the  words 
were  these  :  **  In  my  opinion  the  bitters  that  Diver  fixed  for  Smith 
were  the  cause  of  his  death,"  and  it  was  averred  that  the  words 
were  used  in  a  criminal  sense,  intending  to  charge  Diver  with  the 
murder  of  Smith,  which  was  understood  by  the  hearers.  The  court 
said  :  **  The  words  do  not,  in  their  usual  sense,  import  a  charge  of 
murder ;  and  there  is  no  colloquium  showing  that  they  were  used 
in  a  conversation  about  Smith  as  having  been  murdered,  eta,  so  as 
to  give  the  words  a  particular  signification  as  used  in  the  given  case." 
A  charge  that  one  person  caused  the  death  of  another  is  not  action- 
able j^tfr  se.  Miller  v.  Buckdon,  2  Bulst.  10  ;  Peake  v.  Oldham,  1 
Cowp.  275.  In  the  light  of  these  authorities  we  think  it  clear  that 
the  language  de^^lared  upon  is  not  actionable  per  se.  The  pleader 
did  not,  we  think,  regard  the  words  actionable  per  se,  as  he  alleged 
extrinsic  circumstances  to  show  their  actionable  quality ;  and  the 
question  arises  whether  such  facts  render  them  slanderous.  We  do 
not  think  they  do.  The  only  facts  averred  are  the  amount  of  the 
legacies,  the  time  when  and  the  condition  of  the  testator  at  the  time 
he  made  his  will.  These  add  nothing  to  the  complaint,  as  they  do 
not  show  that  the  words  were  not  used  in  their  usual  and  ordinary 
sense,  and  therefore  they  do  not  render  the  words  actionable. 
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The  appellee  however  insists  th^t  the  court,  after  Terdict,  will 
consider  the  words  as  used  in  their  worst  sense.  This  is  the 
rule  upon  a  motion  for  a  new  trial.  Blickenstaff  v.  Perrin,  itl 
Ind  527.  And  on  a  motion  in  arrest  of  judgment,  or  an  assign- 
ment of  error  that  the  complaint  does  not  state  facts,  many 
defective  averments  will  he  aided  hy  a  verdict,  hut  not  when  the 
complaint  is  questioned  by  a  demurrer.  In  such  case  a  verdict  can 
not  aid  a  defective  averment,  nor  supply  a  good  cause  of  action. 

Where  the  language  is  susceptible  of  an  innocent  and  a  criminal 
meaning,  the  court,  after  verdict  for  the  plaintiff,  upon  a.  motion 
for  a  new  trial,  in  arrest,  or  upon  an  assignment  of  error,  will  adopt 
the  latter  meaning,  and  where  the  language  is  rendered  actionable  by 
extrinsic  circumstances  defectively  averred,  the  verdict  will  aid  them, 
but  language  not  actionable  per  se,  in  the  absence  of  extrinsic  cir- 
cumstances, will  not  be  so  regarded,  even  after  verdict. 

The  demurrer  was  improperly  overruled,  and  for  this  error  the 
judgment  should  be  reversed. 

Per  Gurianu —  It  is  therefore  ordered  upon  the  foregoing  opin* 
ion  that  the  judgment  be,  and  it  is  hereby  in  all  things  reversed, 
at  the  appellee's  costs,  with  instructions  to  sustain  the  demurrer  to 
the  second  paragraph  of  the  complaint,  with  leave  to  amend,  etc. 

Norm  BT  THB  Rkpobtbr.  —In  Schmidt  ▼.  WUharick^  Minnesota  Sapreme  Ooort,  May, 
1888,  the  words  were,  *^  he  swore  falsely  in  the  case  with  my  brother/*  and  the  Innuendo  was 
"  meaning  in  a  certain  action  between  defendant  and  his  brother.**  Held,  not  actionable. 
The  court,  Mitchbll,  J ,  obeerred :  **  T6  render  words  actionable  per  ae  th«y  must  Impute 
a  crime  to  the  person  of  whom  they  are  spoken,  in  such  terms  that  without  the  aid  of  an 
innuendo,  the  nature  of  the  oifenae  charged  is  obvious*  They  must  carry  upon  their  fiace 
an  open  and  direct  imputation  of  a  crime.  The  crime  here  attempted  to  be  charged  is 
perjury.  Perjury  is  the  willful  giving  under  an  oath  or  affirmation, legally  imposed,of  false 
testimony  material  to  the  issue  or  point  of  inquiry.  The  following  elements  are  essential 
to  constitute  this  crime*  First,  the  oath  must  be  f^Jse;  second,  it  must  have  been  legally 
imposed;  third,  the  intention  must  have  been  willful.  Now  the  words  charged  contain  the 
first  of  these  elements,  and  the  innuendo  supplies  the  second,  but  the  third  is  lacking, 
unless  the  term  *•  falsely  *  implies  and  includes  It.  But  these  words  *  swear  falsely/  alone 
do  not  necessarily  include  the  idea  of  willful  intention.  Th^  may  mean  perfidiously  or 
merely  not  truly.  Swearing  to  that  which  is  false,  says  Ksnt,  C.  J.,  does  not  necessarily 
imply  that  the  party  has,  in  Judgment  of  law,  perjured  himself.  It  may  mean  that  he  has 
sworn  to  a  falsehood  without  being  conscious  at  (he  time,  that  it  was  false.  Of  course,  to 
say  that  a  man  swore  falsely  may  be  intended  to  convey  to  the  minds  of  the  hearts  the 
imputation  of  perjury,  and  when  this  is  so,  with  the  proper  averments,  they  are  actionablOk 
This  Is  all  that  is  meant  by  some  of  the  cases  cited  by  respondent,  in  which  it  is  said  that 
these  words  are  actionable.  This  is  precisely  what  Is  said  in  Mor^jan  v.  lAxfing^on^  2  Rich. 
ft73.  That  in  some  of  the  cases  cited  they  were  considering  a  question  of  evidence  and  not 
of  pleading  is  evident  from  the  fact  that  the  pleadings  actually  contained  the  usual  innu- 
endo, *  thereby  meaning  that  the  plaintiff  had  committed  the  crime  of  perjury' .  This  is  so 
in  Hue  v.  Mitchell,  2  Dall.  68,  and  Fowle  v.  Robbint,  12  Mass.  498.  In  other  cases  these 
words  did  not  stand  alone,  but  were  coupled  with  other  words,  which  Included  or  implied 
the  element  of  willful  intantioQ;  as  for  example,  where,  after  a  charge  of  false  swearing. 
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the  defendant  added,  *  I  will  attend  to  the  Knwd  jury  about  it,*  or  *  for  which  yon  stand 
indicted,*  or  *  done  it  meaning  to  cut  my  throat.  *  This  was  the  ground  upon  which  ths 
words  were  held  actionable  p€r  80  in  Brace  v.  Brinks  9B  Mich.  91,  cited  by  respondent 
It  seems  to  be  the  general  doctrine  that  to  say  that  a  man  swore  falsely  *  is  not  actionable 
per  96  unless  coupled  with  some  other  words  which  miply,  first,  that  he  did  so  willfully ; 
second,  that  he  did  so  under  oath  legally  impoeed.'  Upon  the  first  of  these  the  innuendo 
in  this  case  does  not  aid  the  pleader,  as  it  Is  but  a  repetition  of  the  words  chaiged.** 

But  chaining  another  with  having  sworn  falsely  and  with  having  been  indicted  therefor 
is  actionable  per  ae.  Brace  v.  Brinks  88  Mich.  91.  The  court  said:  **To  charge  another 
with  having  been  indicted  before  the  grand  jury  for  false  swearing  is  a  direct  chance  that 
he  has  been  judicially  accused  of  having  committed  the  crime  of  perjury,  and  has  been 
Indicted  therefor.  When  a  person  is  Indicted  by  the  grand  Jury,  it  is  generally  considered 
to  be  for  some  supposed  criminal  offense.  And  when  chained  with  having  sworn  ftdse, 
and  with  being  Indicted  for  false  swearing.  It  is  a  direct  charge  that  the  person  has  sworn 
fklsely  in  reference  to  some  material  matter  in  a  court  of  competent  jurisdiction,  and  has 
tiiereby  committed  the  crime  of  perjury,  for  which  he  has  been  indicted.  The  charge  of 
being  indicted  therefor  clearly  and  Ruffidently  indicates  the  nature  and  place  of  the  false 
swearing  charged.  To  charge  an  other  with  swearing  falsely  might  not  be  sufllclent  standi 
ing  alone,  but  when  coupled  therewith  the  charge  is  also  made  that  the  person  has  been 
indicted  therefor,  this  characterises  the  other  part  of  the  charge,  and  raises  It  to  that 
grade  which  makes  it  a  criminal  and  indlctabie  offense.  Otherwise  we  can  attach  no 
meaning  to  the  fact  of  the  party^s  having  been  indicted  therefor.  See  Crone  v.  AngeU^  14 
Mich.  810;  JaeobH  v.  Fylcr,  8  Hill,  672;  Roberta  v.  Camden,  9  Bast.  98;  PtlUni  v.  Ward.  8 
Oaf.  78  CI  Am.  Dec.  851) ;  Qaman  v.  LotoeU,  8  Wend.  578  (24  Am.  Dec  96).'*  BoberU  v. 
Camdien^  Felton  v.  Ward^  and  Oilman  §.  LowelU  support  this  ruling. 

In  JaoobB  v.  Fyler.  8  Hill,  572,  the  charge  was  '*  he  has  sworn  false  to  my  injury  six  or 
seven  hundred  dollars.**  HWct,  actionable.  Cowkh,  J.,  said:  *  *  As  a  general  rule.  It  Is  iii> 
tended  that  what  a  witness  has  sworn  to  is  material,  and  when  he  is  chaiged  with  having 
sworn  falsely  In  a  judicial  proceeding,  the  charge  Imports  peijuiy.  If  the  defendant  mean 
to  escape  on  the  ground  that  the  plalntUTs  testimony  was  in  truth  Immaterial,  and  so  not 
perjury,  he  must  show  that  fact  on  his  part.  Indeed,  be  must  go  much  further.  He  must 
prove  that  the  slanderous  words  themselves  were  so  quaUfledas  to  come  short  of  Imputing 
the  crime  of  perjury.  The  injury  consists  in  the  fact  that  the  defendant  ostensibly 
charged  the  plaintiff  with  perjury.  The  hearer  can  know  nothing  of  what  actually  passed 
In  court  to  qualify  the  real  nature  of  the  falsehood  Imputed.  Of  what  possible  effect,  by 
way  of  exculpation  or  mitigation  can  It  be.  after  telling  the  plalntlff*s  neighbors  that  he 
had  been  guUty  of  a  crime,  to  go  further  and  show  that  he  was  Innocent?  The  proposition 
comes  to  that.  The  plaintiff  is  sworn  as  a  witness.  The  defendant  says  he  swots 
falsely  No  hearer  can  presume  that  he  had  been  telling  an  Idle  story  having  no  connec- 
tion with  the  cause,  for  no  court  would  listen  to  such  a  story ;  and  therefore  the  charge 
must  be  Interpreted  as  one  of  perjury.**  ''No  one  would  understand  this  to  be  extra- 
judicial swearing,  or  telling  a  tehite  lie.  The  words  themselves  import  perjury.**  This 
dwells  on  the  materiality  and  not  on  the  malice. 

In  Sponner  v.  KeeUr,  51  N.  Y.  687,  the  words  charged  false  swearing,  but  the  Innuendo 
averred  that  the  defendant  thereby  meant  to  charge  perjury.  This  was  held  sufllclent. 
To  this  effect  Is  Crookahank  v.  Cfray,  90  Johns.  844;  MeClaughry  v.  Wetmore^  0  id.  88  (5 
Am.  Deo.  194.) 

In  ShervDood  v.  Chace,  U  Wend.  88,  the  words  were,  *'  I  cannot  enjoy  myself  In  a  meeting 
with  Sherwood,  for  he  has  sworn  false,  and  I  can  prove  It,  and  If  you  do  not  believe  It  yon 
can  go  to  Bsqulre  Bassett*s  and  see  it  In  a  suit  between,**  etc. :  and  the  allegation  was  that 
the  defendant  contrived  **  to  cause  it  to  be  suspected  that  he  had  been  guilty  of  perjury.'* 
The  court  said:  **  And  where  the  defendant  alleged  that  the  plaintiff  swore  7alse—  so  false 
that  he  could  not  enjoy  himself  In  a  rnligious  meeting  with  him  —  he  negatives  the  idea 
that  the  oath  was  false  by  mistake ;  of  course  it  was  willful  and  corrupt  —  in  other  words, 
perjury .  *'  **  A  charge  of  false  swearing  is  actionable  when  it  necessarily  conveys  to  the 
mind  of  the  hearers  an  imputation  of  perjury,  otherwise  It  Is  not.**  So  "  yoa  have  sworn 
to  a  lie  and  I  can  prove  It]*'  (Hophint  v.  Beedle,  1  Oai  847  ;  2  Am.  Dec.  191),  or  **  he  swore 
Cslae  before  *8qnlre  Andrews,  and  I  can  prove  it  **  {Rtaford  v.  Oreen,  1  Johns.  606),  or  **  he 
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has  taken  a  false  oath  In'Squire  Jamiaon^a  oovut  (Ward  y.  Clat%9  Johna.  10;  8  Am- 
Dec.  888),  la  not  actionable.  But  "  what  he  haa  awom  to  la  a  damned  lie  *'  (In  a  diacoona 
about  a  certain  trial)  isaetionable  (Niviti  y.  Munn,  18  Johna.  48;  Chapman  v.  Smithy 
id.  77) ;  but  thia  waa after  Terdict.  *'  After  yerdiet  we  muat  conclude  that  the  malice  waa 
proved." 

In  Crionay.  2to6inaon,  8  Barb.  6S6,  the  worda,  "  he  haa  sworn  to  a  lie,  and  done  it  mean- 
ingly to  cut  mjr  throat,**  were  held  actionable;  ao  in  Kern  ▼.  JViirsIy,  51  id.  88S,  where  the 
•worda  were  **  Any  man  who  profeaaed  to  be  a  Chriatian  aa  you  do,  and  went  into  the  box 
and  swore  falae  aa  you  did  at  that  trial,  had  better  join  the  church  once  more.** 

In  Power  v.  Pricey  18  Wend.  450,  the  defendant  had  told  the  plaintiff  that  he  had  awon 
falae  on  a  certain  trial,  in  awearing  that  he  did  not  recollect  acertain  fact,  **"  when  in  tmth 
he  did  recollect  It.**  Thia  of  oourae  imported  intentional  perjury,  but  the  chancellor  r^ 
marks,  upon  the  point  of  presumption  of  materiality,  that  it  waa  incumbent  on  defendant 
to  proTe  the  immateriality,  '*  and  that  he  did  not  intend  to  impute  pei^ury  to  the  i^aintiff  ;** 
and  that  It  would  be  preaumed,  in  the  abaenoe  of  proof  of  materiality  **  that  he  intended  to 
impute  perjuiy  to  the  witneaa;'*  and  quoting  from  Mr.  Juatice  ABmraar,  In  Coleman  r.  Qod- 
wln,  3  Doug.  91,  that "  if  a  party  chaigea  a  witneaa  with  haymg  sworn  false  in  respect  to  a 
particular  fact  in  a  cauae,  which  fact  would  not  necessarily  be  immaterial  and  irrelerant, 
the  natural  effect  of  the  worda  apoken  ia  to  convey  to  those  who  hear  them  the  Impwsrinn 
that  the  witness  haa  committed  perjury ;  and  if  the  defendant  wiahea  to  ahow  that  he  did 
not  intend  to  impute  the  crime  of  perjury  to  the  plaintlfl;  but  merely  that  he  haa  per* 
verted  the  truth  In  relation  to  an  immaterial  ftet,  aa  to  which  hia  oath  did  not  bind  him  to 
tell  the  truth,  the  burden  of  ahowing  that  the  fact  teatlfled  to  waa  not  material  to  the 
issue,  and  that  it  was  not  intended  to  impute  to  the  plaintiff  falae  aweariag  in  the  ault»  la 
the  ordinaiy  aenae  and  meaning  of  the  term,  rests  upon  the  defendant.**    - 

In  Morgan  y.HvinQStim,  2  Rich.  673,  the  wd(^  **you  swore  a  lie,**  were  not  only 
charged  as  having  been  spoken  In  referrace  to  a  certain  sult,but  aa  having  bean  uttered 
In  connection  with  certain  other  worda  clearly  importing  larceny,  aa  **  you  atole  a  beef,** 
etc  The  caae  doea  not  ahow  whether  the  declaration  contained  an  avennent  or  innuendo 
of  intent  to  charge  perjuiy,  but  it  ia  dear  that  the  worda  meant  that. 

*  *  You  are  forsworn,**  ia  inaufflclent ;  Stanhope  v.  B7tth,  4  Rep.  15 ;  HoU  y.  Sehcl/^MUk 
0  T.  R  001 :  Han  v.  TTendoa,  8  D.  ft  R.  140 ;  but  **  you  are  forsworn  in  acourt  of  record  ** 
ia sufBcient ;  Ceety  Y.Hoekine^  Cro.  Car. 600.  "Forsworn**  meaning  ** perjured.*'  So  a 
charge  of  having  awom  '*  through  thick  and  thin**  doea  not  import  perjuiy;  Reg.r. 
Martikdllt  2  Jnr.  254.  But  where  the  defendant  exclaimed  during  the  examination  of  a 
witnesB.  "  it*8  not  ao;  no  such  thing,**  the  jury  finding  them  intended  to  Impute  perjury, 
the  court  held  them  actionable;  Dedway  v.  PotoeU,  4  Buah,  77.  So,  **  that*a  a  lie  '*  (Ifoioer 
V.  Watson,  11  Vt.  686);  or  *' I  believe  you  swear  falae:  it  la  false  what  yon  aay  "  (Cole  v. 
Grant,  18  N.  J.  8S7);  or  **  you  have  sworn  a  manifest  lie  **  (Kean  v.  McLaughlin^  2  S.  ft 
R.  400 ;  McClanghry  v.  Wetmore,  6  Johns.  8K),  is  actionable.  But  In  Badgley  t.  Hedgte^  1 
Pennington.  88,  the  words  *' that  is  a  lie,  and  I  can  prove  it,'*  and  a  little  after,  **  and  I 
think  I  have  proved  It,*'  7i«/d,  not  actionable.  The  court  said:  *  *  That  the  language  waa 
undvilandmerited  theoenaureof  the  justice  before  whom  the  testimony  was  given,  !■ 
very  dear;  but  it  is  not  actionable ;  nothing  is  more  common  than  for  a  party  to  say  ia 
hia  daienae  Uiat  the  evidence  glfttu  against  him  Is  not  tnie,  and  that  IM  oio  prove  11.** 
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(78  Ind.  sn.) 
FbBiurei — fnarigagm, 

Mumfutareni  of  maehineiy  allowed  the  tenant  of  a  mill  to  put  it  in  on  triaL 
It  waa  pat  in  in  auch  a  manner  aa  to  be  capable  of  removal  withont  injorj 
to  the  mill.  The  tenant  refused  to  accept  it,  and  left  the  premises  withont 
lemoring  it.  Sdd,  that  it  became  a  fixtnxe  aa  to  a  prior  mortgagee  of  the 
milL 

rnHE  opinion  states  the  case. 

T.  B.  Adams  and  L.  T.  Miehener,  for  appellants. 

J7.  P.  F&rris,  A.  F.  Wray  and  H.  H,  Daugherty,  for  appellees. 

BiGKKELLy  0.  C.  Peyton  Johnson  and  wife,  in  February,  1877, 
mortgaged  land,  including  a  mill  and  its  appurtenances,  to  Kennedy 
and  Bobertson,  to  secure  several  notes  payable  to  them,  and  made 
by  Peyton  Johnson.  These  notes  became  the  property  of  the 
appeBant  Hamilton,  by  indorsement. 

The  same  grantors,  in  February,  1878,  mortgaged  the  same  land 
to  the  appellant  Hamilton,  to  secure  a  note  payable  to  him  and 
made  by  Peyton  Johnson. 

Hamilton  brought  suit  upon  the  notes  and  mortgages  and  obtained 
a  judgment  of  foreclosure  against  Johnson  and  wife. 

Thereupon  the  appellees  Huntley,  Holcomb  and  Heine,  wers 
made  defendants,  and  they  filed  a  cross  complaint  against  Hamilton 
Johnson  and  wife,  and  Kennedy,  alleging  that  after  the  execution 
of  said  notes  and  mortgages,  and  before  suit  was  brought  thereon, 
they  delivered  to  Peyton  Johnson  a  middling  purifier,  and  a  bran 
duster,  and  a  brush  machine,  to  be  put  by  him  in  said  mill  and 
used  on  trial,  and  if  found  satisfactory,  then  within  sixty  days  after 
such  delivery  Peyton  should  notify  them  of  his  acceptance  of  the 
machines  and  give  them  his  notes  therefor,  and  then  the  said 
machines  should  become  his  property;  that  said  machines  are 
fastened  to  the  floor  of  the  mill  temporarily  by  cleats  and  nails^ 
and  can  be  removed  without  injury  to  the  building  or  freehold ; 
that  they  were  not  attached  to  the  building  or  the  realty  in  any 
permanent  manner  by  or  with  the  knowledge  or  consent  of  the 
Vol.  XLI  —  75 
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cross  complainants^  but  were  only  temporarily  attached  by 
Peyton  for  the  purpose  of  testing  their  value,  and  that  their  re- 
moval will  not  render  the  freehold  and  mill  less  valuable  than  when 
the  mortgages  were  given ;  that  said  Pejrton,  although  said  sixty 
days  long  ago  expired,  and  although  often  requested,  has  failed  and 
refused  and  still  refuses  to  accept  said  machines  and  execute  said 
notes,  and  the  machines  belong  to  said  cross  complainants ;  tha^ 
said  mill  property  is  now  in  possession  of  said  Kennedy,  as  tenant 
of  said  Minerva  Johnson,  its  owner,  and  said  Kennedy,  on  demand, 
has  refused  to  deliver  said  machines  to  said  cross  complainants. 

The  prayer  of  the  cross  complaint  is,  that  the  said  machines  be 
excepted  from  the  decree  of  foreclosure  and  declared  to  be  the 
property  of  the  cross  complainants,  and  that  said  Hamilton  and 
the  Johnsons  and  Kennedy  be  enjoined  from  claiming  any  right  to 
the  machines,  or  the  use  thereof,  and  for  all  other  proper  relief. 

Hamilton  filed  a  demurrer  to  this  cross  complaint,  and  the  same 
was  overruled. 

The  said  Hamilton,  Minerva  Johnson  and  Kennedy  answered 
the  cross  complaint  jointly,  alleging  that  the  said  land  and  mill 
belonged  to  said  Minerva  in  fee  simple ;  that  the  mill  is  a  three- 
story  brick  building,  on  stone  foundations  eight  feet  deep,  with  a 
steam  engine  and  boiler  in  a  brick  and  stone  bed,  and  permanently 
attached  to  the  building  and  machinery ;  that  the  machinery  is 
fastened  to  the  building  permanently  by  rods,  bolts,  pulleys,  bands, 
screws  and  other  fastenings  ;  that  the  same  was  not  placed  in  said 
mill  for  trade,  but  to  be  used  and  enjoyed  permanently  as  a  part  of 
Baid  real  estate ;  that  said  Peyton  held  said  property  as  tenant  of 
said  Minerva,  from  February  10,  1877,  to  February  1,  1879  ;  that 
during  his  tenancy,  he,  without  the  knowledge  or  consent  of  the 
respondents,  procured  the  said  machines,  fastened  them  to  the 
floor  by  cleats  and  nails,  and  to  the  ceiling  and  joists  by  nails  and 
braces,  and  connected  them  with  the  other  machinery  of  the  mill 
by  belts,  pulleys,  elevators,  chutes  and  large  screws ;  that  said 
machines  were  thus  attached  to  the  mill  by  said  tenant,  during  his 
tenancy,  and  without  the  consent  of  the  respondents,  and  were 
ccntin!iously  used  by  him  until  the  end  of  his  tenancy,  and  were 
then  delivered  up  with  the  mill  to  the  said  Minerva  Johnson,  who 
rented  said  property  to  said  Kennedy,  who  now  holds  the  same  as 
such  tenant,  and  is  in  daily  use  of  said  machines,  without  which 
the  mill  cannot  be  properly  used ;  that  these  respondents  had  no 
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notice  of  the  claim  of  the  cross  complamants.  The  answer  then 
Allies  the  execution  of  the  notes  and  mortgages  mentioned  in  the 
original  complaint,  and  that  at  the  time  of  the  execution  of  said 
aecond  mortgage,  said  Hamilton  had  no  notice  of  the  cross  com- 
plainants'claim  upon  said  machines;  that  said  machines  were  attached 
to  the  mill  when  the  said  notes  of  Robertson  and  Kennedy  were 
assigned  to  said  Hamilton,  who  then  had  no  notice  of  said  croM 
complainants'  claim. 

The  cross  complainants  filed  a  demurrer  to  this  answer ;  said 
demurrer  was  sustained,  and  the  respondents  declining  to  answer 
farther,  judgment  was  rendered  against  them  upon  the  cross  com- 
plaint,  that  the  said  machines  were  the  property  of  said  Huntley, 
Holcomb  and  Heine,  and  were  not  covered  by  said  mortgages  or  by 
the  said  decree  of  foreclosure. 

From  this  judgment  the  said  Hamilton,  Kennedy  and  Peyton 
Johnson  appealed  ;  the  said  Minerva  Johnson  refused  to  join  in  the 
appeal ;  her  name  is  stricken  from  the  record. 

The  appellants  assign  errors  : 

1.  Overruling  the  demurrer  to  the  cross  complaint. 

2.  Sustaining  the  demurrer  to  the  answer  to  the  cross  complaint. 
Personal  property  may  be  annexed  to  the  freehold  so  as  to  become 

a  part  of  it,  although  the  annexation  be  made  by  mistake  merely. 
Seymour  v.  Watson^  5  Blackf .  555.  Or  by  a  wrongful  act.  Sickeiis 
V.  Dorrdy  55  Ind.  470.  And  without  permanent  insertion,  the 
annexation,  apparently,  resulting  more  from  the  intention  of  the 
party  and  the  nature  and  uses  of  the  property  than  from  the  mode 
of  uniting,  and  the  property  becoming  part  of  the  realty,  although 
capable  of  easy  removal  without  substantial  injury  to  the  freehold. 
And  there  are  constructive  fixtures,  which  in  ordinary  understand- 
ing  make  part  of  the  land  or  building  ;  such  are  rails  on  a  fence, 
stones  in  a  wall,  and  Venetian  blinds  and  locks  and  keys  of  a  honsa 
2  Kent  Com.  347,  note  a. 

At  common  law,  ordinarily,  subject  to  some  exceptions,  as  be- 
tween landlord  and  tenant,  in  favor  of  trade,  whatever  is  annexed 
to  the  freehold  becomes  part  of  it,  and  cannot  afterward  be  re- 
moved, except  by  him  who  is  entitled  to  the  inheritance.  Van  Ness 
V.  Pacani,  2  Pet.  137,  142. 

In  the  United  States,  the  modem  cases  exhibit  a  conflict  of 
opinion  as  to  fixtures. 

In  Gonnecticnt,  it  wa^  held  that  a  simple  annexation  to  the  realty 
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is  not  sufficient,  and  that  to  become  a  fixture,  the  chattel  must  be 
BO  annexed  that  an  injury  to  the  freehold  will  result  from  the  mere 
act  of  removal,  independently  of  the  subsequent  want  of  the  thing 
removed.  Swift  v.  TTMmpson,  9  Conn.  63  (21  Am.  Dec.  718).  In  Maine 
it  was  held  that  where  machinery  is  essential  to  the  purposes  for  which 
a  building  is  employed,  it  must  be  considered  as  a  fixture,  although 
only  attached  to  other  machinery,  and  not  to  the  premises  themselves, 
and  capable  of  being  removed  without  immediate  or  physical  injury 
of  any  sort.  Farrar  v.  3icu:kpole,  6  Oreenl.  154.  To  the  same 
effect  are  the  Pennsylvania  cases.  VoorhU  v.  Freeman^  2  W.  &  S. 
116 ;  Pyle  v.  Pennock,  id.  390.  But  in  New  York  it  was  held,  that 
in  order  to  constitute  a  fixture,  adaptation  to  the  enjoyment  of  the 
realty  and  annexation  thereto  must  concur,  although  where  the 
former  exists  the  slightest  fastening  will  be  sufficient  to  constitute 
the  laltter.    Walker  v.  Sherman,  20  Wend.  636. 

In  Indiana,  the  New  York  opinion  seems  to  prevail,  and  there  is 
no  conflict  in  the  cases. 

In  Taffe  v.  Wamick,  3  Blackf.  Ill  (23  Am.  Dec.  383),  it  was  held 
that  a  carding  machine  in  a  carding  house,  standing  on  the  floor  in 
its  usual  place  of  operation,  but  not  fastened  at  all  to  the  building, 
was  not  a  fixture.  In  ^ar^  v.  State  Bank,  7  Blackf.  469,  it  was 
held  that  a  steam  engine  in  a  tanyard,  for  the  purpose  of  tanning, 
which  could  be  removed  without  injury  to  the  building,  being  con- 
nected therewith  by  braces,  was  a  fixture,  and  passed  to  the  mort- 
gagee of  the  land  where  it  stood.  It  was  held  in  this  case  that  the 
exceptions  as  to  a  tenant  in  favor  of  trade  were  not  applicable  ; 
that  the  rule  as  between  heir  and  executor,  vendor  and  vendee,  and 
mortgagor  and  mortgagee,  is  the  same,  and  that  in  such  cases  such 
fixtures  pass  with  the  land,  though  erected  for  the  purposes  of  trade. 
In  Taffe  v.  Wamick,  supra,  it  was  held,  that  as  between  debtor 
and  creditor,  the  same  rule  applies  as  between  landlord  and  tenant. 
In  Millikm  v.  Armstrong,  17  Ind.  456,  it  was  held  that  personal 
property,  used  in  and  attached  to  a  starch  factory,  will  pass  by  a 
mortgage  of  the  freehold.  In  Boweny.  FFood,  35  Ind.  268,  the 
court  went  a  step  further,  and  held  that  machinery  put  in  a  mill 
after  the  execution  of  a  mortgage,  to  supply  the  place  of  old  and 
worn  out  articles,  becomes  a  part  of  the  realty,  and  is  subject  to  the 
mortgage.  In  Pea  v.  Pea,  35  Ind.  387,  it  was  held  that  a  steam 
saw-mill  and  machinery  pass  by  a  conveyance  of  the  land  on  which 
the  mill  stands  ;  and  a  like  ruling  was  made  in  Kennard  v.  Brough, 
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64  Ind.  23,  as  to  a  sorghum  mill.  In  Oromie  t.  Hoover,  40  Ind.  49, 
it  was  held,  thatbnildings  erected  on  leased  land  by  a  tenant,  for 
the  better  use  and  enjojrment  of  the  property,  may  be  removed  by 
him  before  the  expiration  of  his  lease,  provided  that  can  be  done 
without  permanent  injury  to  the  freehold.  To  the  same  effect  are 
Alien  ▼.  Kennedy,  40  Ind.  142,  and  McGracken  v.  Hall,  7  Ind.  30. 
It  is  also  held  in  Indiana,  that  the  question,  whether  chattels 
annexed  to  real  estate,  become  part  of  it,  may  be  determined  by  the 
contract  of  the  parties.  Thus,  in  Frederick  v.  Devol,  15  Ind.  357, 
where  A.  held  a  mortgage  on  real  estate  and  a  machine-shop,  and 
B.  held  a  subsequent  mortgage  on  the  patterns,  tools  and  moyable 
fixtures  in  said  shop,  and  the  second  mortgagee  claimed  said  tools, 
etc.,  and  the  first  mortgagee  pleaded  his  prior  mortgage,  and  the 
reply  averred  an  agreement  between  the  mortgagor  and  the  first 
mortgagee  that  the  tools,  patterns,  etc.,  should  not  be  included  in 
said  first  mortgage,  it  was  held  that  the  reply  was  good.  And  in 
Taier  v.  Mullen,  24  Ind.  277,  where  A.  built  a  mill  on  B.'s  land« 
under  a  contract  that  if  B.  would  pay  off  a  judgment  and  conyey  to 
A.  half  of  the  land,  then  B.  should  own  half  of  the  mill,  and  that 
until  then  the  mill  should  remain  the  property  of  A.,  it  was  held, 
that  after  the  sale  of  the  land  on  an  execution  against  B.  the  mill 
was  A.  's  personal  property,  and  that  he  might  remove  it.  So  in  the 
case  of  Pea  v.  Pea,  supra,  it  was  held  that  the  legal  effect  of  a 
deed  might  be  controlled  as  to  fixtures  by  the  parol  agreement  of 
the  parties,  at  the  time  of  making  the  deed.  And  in  Taylor  v. 
Waikins,  62  Ind.  511,  it  was  held  that  where  there  was  a  mortgage 
of  land,  on  which  was  a  steam  saw-mill,  boiler  and  engine,  a  com« 
plaint  against  the  mortgagee,  alleging  that  the  mortgage  did  not 
include  and  was  not  to  include  said  mill,  etc.,  was  sufficient  to  put 
the  mortgagee  upon  his  defense,  and  was  good  on  demurrer.  And 
in  Oriffin  v.  Bansdell,  71  Ind.  440,  it  was  held,  that  although  a 
dwelling-house  is  ordinarily  part  of  the  land  on  which  it  stands, 
yet  a  valid  contract  may  be  shown,  between  the  owner  of  the  land 
and  the  claimant  of  the  house,  by  which  the  presumption  that  the 
dwelling-house  is  real  property  may  be  rebutted.  It  has  also  been 
held  in  Indiana,  that  where  the  owner  of  fixtures  has  a  right  to  re- 
move them,  they  are  liable  to  be  taken  on  execution  and  sold  as  his 
property.     Siate,  ex  rel.,  v.  Bonham,  18  Ind.  231. 

It  appears  from  the  cross  complaint  that  the  real  owner  of  the 
mortgaged  property,  in  the  case  at  bar,  was  Minerva  Johnson,  and 
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that  Peyton  Johnson,  at  the  time  the  machinery  in  controveiqr 
was  annexed  to  the  mill,  '^  was  in  possession  of  said  mill  and  using 
and  running  the  same,"  and  that  said  machinery  was  annexed  to 
the  mill  by  said  IJpyton  Johnson  after  the  execution  of  the  mort* 
gages.  There  is  no  averment  that  Minerva  Johnson,  the  owner  of 
the  land,  or  Hamilton,  the  mortgagee,  had  notice  of  the  alleged 
agreement  between  the  cross  complainants  and  Peyton  Johnson  in 
reference  to  the  machinery.  It  is  not  stated  whether  Peyton  John* 
ton's  possession  of  the  mill  was  rightful  or  wrongful,  nor  whether 
he  was  in  as  tenant  or  otherwise. 

Upon  such  a  showing,  it  follows  from  the  cases  hereinbefore  cited 
that  the  machinery  was  subject  to  the  mortgage. 

If  Peyton  Johnson  was  a  tenant,  the  rule,  as  we  have  seen,  is  that 
a  tenant  may  remove  such  machinery  during  his  term,  but  not 
afterward ;  but  the  cross  complaint  shows  that  the  cross  com- 
plainants permitted  the  machinery  to  remain  in  the  mill  long  after 
the  sixty  days  allowed  for  trial  had  expired,  and  long  after  John- 
son's possession  had  ended,  and  after  the  premises  had  been  rented 
by  Kennedy,  and  the  mill  and  machinery  delivered  up  to  him. 

The  alleged  contract  between  the  cross  complainants  and  Peyton 
Johnson  did  not  bind  Hamilton,  the  mortgagee.  The  cases  herein- 
before cited,  which  hold  that  the  legal  rule  as  to  fixtures  may  be 
modified  by  the  contract  of  the  parties,  apply  only  when  the  con- 
tract is  made  by  the  party  who,  without  such  contract,  would  be 
entitled  to  the  personal  property  as  part  of  the  real  estate.  There 
was  no  cause  of  action  in  the  cross  complaint,  and  the  court  erred 
in  overruling  the  demurrer  to  it. 

As  to  the  answer  to  the  cross  complaint,  it  need  not  be  specially 
considered,  because  a  bad  answer  is  good  enough  for  a  bad  complaint. 
^tna  Ins.  Co.  v.  Baker,  71  Ind.  102.  But  it  shows  that  Peyton 
Johnson  was  only  a  tenant ;  that  he  annexed  the  machinery  without 
the  knowledge  or  consent  of  the  defendants ;  that  at  the  end  of 
his  tenancy  he  delivered  up  the  mortgaged  premises  with  said 
machinery  permanently  annexed  thereto,  and  that  defendants  had 
no  notice  of  the  cross  complainants'  claim  ;  that  said  machinery 
had  already  been  so  annexed  at  the  time  when  Hamilton  took  the 
assignment  of  the  notes  secured  by  the  first  mortgage,  and  remained 
80  annexed  at  the  date  of  the  execution  of  the  second  mortgage  ; 
and  that  Hamilton  took  both  notes  and  mortgage,  without  any 
notice  of  said  alleged  contract  with  Peyton  Johnson.     The  answer 
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shows  Btill  more  conclusively  than  the  cross  complaint,  that  the 
machinery  is  subject  to  the  mortgage.  The  court  erred  in  over- 
niling  the  demurrer  to  the  cross  complaint  and  in  sustaining  the 
demurrer  to  the  answer  to  the  cross  complaint,  and  the  judgment 
of  the  court  below  upon  the  cross  complaint  ought  to  be  reversed, 
with  instructions  to  sustain  the  demurrer  to  the  cross  complaint. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon  the  fore- 
going opinion,  that  the  judgment  of  the  court  below  upon  said  cross 
complaint  be,  and  the  same  is  hereby  in  all  things  reversed,  at  the 
costs  of  the  appellees,  and  this  cause  is  remanded,  with  instructions 
to  the  court  below  to  sustain  the  demurrer  to  the  cross  complaint. 

Judgment  reverted* 
Woods,  J.  dissents. 


Statb  v.  Dob. 
mind.  9.) 

OHnUnal  law — larceny — dogs  —  "  penontU  geede.  ** 

Dogs  are  not  rabject  of  larcenj  at  common  law,  nor  under  the  statute  of  lav. 
oenj  aa  '*  penional  goods/'  thtfj  not  being  taxed  and  their  owners  being  re- 
qnired  to  register  and  tag  them.* 

INDICTMENT  for  stealing  dogs.     The  indictment  was  quashed 
below.     The  opinion  states  the  case. 

D.  jP.  Baldwin,  attorney-general,  C.  W.  WatUne,  prosecuting 
attorney,  and  M.  L.  Spencer,  for  State. 

B.  F.  Ibach  and  B,  M.  Cohb,  for  appellee. 

WoRDEN,  J.  An  indictment  was  found  against  the  appellee  in 
the  court  below  chai-ging  that  the  defendant,  '^  on  the  12th  day  of 
October,  1881,  at,"  etc.,  "did  then  and  there  unlawfully  and  feloni- 
ously steal,  take  and  lead  away  two  dogs,  of  the  value  of  $50,  of 
the  goods  and  chattels  of  George  Stultz,  contrary/'  etc. 

On  motion  of  the  defendant  the  indictment  was  quashed  and  the 

^SeeStoteT.  Bnnmi9  Bazt. («), 40 Am.  Bep.  8L 
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State  excepted.  The  State  brings  the  case  here  for  a  review  of  the 
decision  below. 

It  is  claimed  by  the  appellee  that  dogs  are  not  the  subject  of 
,  felonious  larceny  and  therefore  that  the  indictment  was  properly 
quashed.     This  position  is  controverted  on  the  part  of  the  State. 

At  common  law  a  dog  was  not  the  subject  of  larceny.  A  few 
references  to  elementary  books  may  not  be  out  of  place. 

In  1  Hale's  Pleas  of  the  Crown  (1st  Am.  ed.),  612,  it  is  said  that 
"  Larceny  can  not  be  committed  in  some  things  whereof  the  owner 
may  have  a  lawful  property,  and  such  whereupon  he  may  maintain 
an  action  of  trespass  in  respect  to  the  baseness  of  their  nature,  as 
mastiffs,  spaniels,  gray-hounds,  blood-hounds  or  of  some  things 
wild  by  nature,  yet  reclaimed  by  art  or  industry,  as  bears,  foxes, 
ferrets,  etc.,  or  their  whelps,  or  calves,  because  though  reclaimed 
they  serve  not  as  food  but  pleasure,  and  so  differ  from  pheasants, 
swans,  etc.,  made  tame,  which  though  wild  by  nature  serve  for 
food." 

Blackstone  says:  ''As  to  those  animals  which  do  not  serve  for 
food  and  which  therefore  the  law  holds  to  have  no  intrinsic  value, 
as  dogs  of  all  sorts  and  other  creatures  kept  for  whim  and  pleasure, 
though  a  man  may  have  a  base  property  therein  and  maintain  a 
civil  action  for  the  loss  of  them,  yet  they  are  not  of  such  estimation 
as  that  the  crime  of  stealing  them  amounts  to  larceny/'  4  Bl. 
Com.  236. 

Bishop  says:  ^*  Of  those  of  which  there  can  be  no  larceny  though 
reclaimed,  are  mentioned  dogs,  cats,  bears,  foxes,  apes,  monkeys, 
polecats,  ferrets,  squirrels,  parrots,  singing-birds,  martins  and  coons. 
Though  animals  of  the  latter  class  may,  when  reclaimed,  have  a 
recognized  value,  and  the  right  of  property  in  them  be  protected 
in  civil  jurisprudence,  it  is  otherwise  in  criminal,  on  the  ground, 
probably,  that  anciently  they  were  deemed  of  no  determinate  worth, 
and  thus  was  established  a  rule  which  the  courts  could  not  after- 
wards change."    2  Bish.  Crim.  Law,  §  773. 

There  may  be  a  property  in  dogs  that  will  be  protected  by  law. 
They  may  be  valuable.  Many  noble  animals  of  the  species  doubt- 
less are,  and  so  we  may  suppose  are  the  whole  host  of  ''  mongrel 
whelps  of  low  degree,"  in  the  estimation  of  their  owners.  But 
this  is  not  decisive  of  the  question  involved. 

We  have  seen  by  the  common-law  authorities  that  while  dogs 
may  have  a  value,  and  the  owners  may  have  a  property  in  them 
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which  the  law  will  protect,  still  they  are  not  the  subject  of  larceny. 
They  are  the  subject  of  malicious  trespass.  Kinsman  v.  State,  77 
Ind.  132.  This  however  does  not  settle  the  question.  It  does  not 
follow  that  because  a  dog  is  the  subject  of  malicious  tres{)a8Sy  he  is 
the  subject  of  larceny.  In  Parker  y.  Wise,  27  Ala.  480,  it  was  held 
that  an  action  would  lie  for  wrongfully  shooting  the  plaintiff's  dog; 
yet  in  the  later  case  of  Ward  v.  State,  48  Ala.  161;  s.  c,  17  Am. 
Bep.  31,  while  the  correctness  of  the  former  decision  was  recog- 
nized, it  was  held  on  common-law  grounds  that  larceny  could  not 
be  committed  of  a  dog. 

In  2  Whart.  Crim.  Law,  §  1755,  it  is  said  that  ''as  to  all  other 
animals  which  do  not  serve  for  food,  such  as  dogs  and  ferrets,  though 
tame  and  salable,  or  other  creatures  kept  for  whim  and  pleasure, 
stealing  these  does  not  amount  to  larceny  at  common  law.  It  is  other- 
wise however  when  they  are  taxed."  Reference  is  made  to  the  case 
of  People  V.  Maloney,  1  Park.  593.  See  also  People  v.  Campbell,  4 
id.  386. 

If  dogs  were  taxed  in  Indiana  as  other  property  for  revenue  pur- 
poses, it  would  be  a  strong  circumstance  to  show  an  intent  on  the 
part  of  the  legislature  to  abrogate  the  common-law  rule  and  make 
them  the  subjects  of  larceny  like  any  other  personal  property.  But 
so  far  as  we  are  advised  dogs  have  never  been  thus  taxed. 

A  specific  tax  has  been  from  time  to  time  levied  upon  dogs,  and 
when  collected  applied  generally  if  not  always,  to  payment  for  sheep 
killed  by  them.  See  the  statutes  cited  in  the  case  of  Kinsman  v. 
State,  supra.  See  also  as  to  dog  fund,  section  2651,  R.  S.  1881. 
This  discrimination  in  the  mode  of  taxing  dogs  shows  that  the  legis- 
lature did  not  intend  to  pla6e  them  in  all  respects  upon  the  footing 
of  other  personal  property.  The  tax  is  levied  per  capita  on  the 
dogs  and  not  ad  valorem.  Dogs  are  not  by  these  statutes  recog- 
nized as  subjects  of  general  taxation  for  revenue  purposes  and  taxed 
accordingly.  The  object  of  the  tax  has  been  the  non-production 
of  dogs  rather  than  the  production  of  revenue.  Taxation  for  rev- 
enue must  be  uniform,  based  upon  a  just  valuation  of  the  property 
taxed.     Constitution,  art.  10,  §  1. 

These  specific  taxes  upon  dogs  can  be  upheld  only  on  the  ground 
that  they  are  not  revenue  measures  but  police  regulations.  Bright 
V.  McOullough,  27  Ind.  223;  Mitchell  v.  Williams,  id.  62;  State  v. 
Oomnall,  id.  120;  Holler  v.  Sheridan,  id.  494.  In  Mitchell  y.Wil- 
r,  supra,  the  court  said:  *'  That  as  a  measure  of  internal  police 
Vol.  XII— 76 


602  INDIANA, 


Sute  y.  Doe. 


the  legislature  has  the  power  to  encourage  the  rearing  of  sheep,  and 
with  that  object  in  view  to  discourage  the  keeping  of  dogs,  animalg 
which  are  not  even  the  subject  of  larceny  at  common  law,  can  not 
be  doubted/'  So  far  therefore  as  any  inference  can  be  drawn  from 
the  taxation  of  dogs,  considering  the  character  and  purpose  of  the 
taxation,  it  is  rather  against  than  in  &yor  of  the  theory  that  the 
legislature  intended  to  abrogate  the  common-law  principle  and 
make  them  the  subject  of  larceny. 

This  brings  us  to  considerations  bearing  more  directly  upon  the 
question  involved. 

By  section  1933,  R.  S.  1881,  which  took  effect  September  19, 
1881,  it  is  made  grand  larceny  to  steal,  etc.,  ^^  the  personal  goods  of 
another "  of  the  value  of  twenty-five  dollars  or  upward,  and  the 
punishment  is  imprisonment  in  the  State  prison  from  one  to  four- 
teen years,  fine  and  disfranchisement. 

By  section  1934  it  is  made  petit  larceny  to  steal,  etc.,  '^  the  per- 
Bonal  goods  of  anotlier  "  of  the  value  of  less  than  twenty-five  dollars; 
and  the  punishment  is  imprisonment  in  the  State  prison  from  one 
to  three  years,  fine  and  disfranchisement;  or  imprisonment  in  the 
county  jail  not  more  than  a  year,  fine  and  disfranchisement. 

These  offenses  are  both  denominated  felonies.    §  1573. 

Now  in  some  sense  and  for  some  purposes,  dogs  may  doubtless  be 
regarded  as  '^  personal  goods.''  But  the  question  is,  did  the  legis- 
lature intend  by  the  use  of  those  words  in  defining  grand  and  petit 
larceny,  to  include  dogs?  We  are  not  left  solely  to  the  common- 
law  principle,  that  dogs  are  not  the  subject  of  larceny,  for  an  answer 
to  this  question.  That  principle  together  with  concurrent  legislation 
settles  it  conclusively. 

By  section  2647  of  the  same  statutory  revision  it  is  provided  that 
any  person  who  shall  own  or  harbor  any  animal  of  the  dog  kind 
shall  on  or  before  the  first  of  April  1882,  and  yearly  thereafter,  re- 
port to  the  proper  township  trustee  the  number  of  dogs  owned  or 
harbored  by  him  which  exceed  the  age  of  six  months;  the  trustee 
is  to  register  and  number  the  same  with  a  brief  description  of  each 
dog,  by  sex,  color  and  breed,  and  furnish  the  owner  with  a  metallic 
tag  with  number  and  year  to  correspond  with  register,  which  tag 
the  owner  is  to  attach  to  the  neck  of  the  dog  by  a  collar;  the  owner 
is  to  pay  one  dollar  for  a  male  dog,  two  dollars  for  a  female,  and  if 
more  than  one  dog  is  kept,  two  dollars  for  each  additional  dog. 

By  section  2648  it  is  made  unlawful  for  any  dog  to  run  at  large 
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without  collar  and  tag  as  provided  for,  and  it  is  made  lawful  for 
any  person  to  kill  the  same. 

By  section  2649  it  is  made  the  duty  of  the  constables  to  '^  pro- 
ceed to  kill  all  dogs  on  and  after  the  first  day  of  Aprils  1882,  which 
shall  be  found  at  any  time  thereafter  without  collar  and  tag  as 
herein  provided."  The  section  contains  also  the  following  pro- 
vision: '^  Any  person  who  shall  maliciously  injure  or  kill,  or  any 
person  who  shall  steal,  take  and  carry  away  any  dog  which  has 
been  duly  registered  and  is  wearing  a  metallic  tag  according  to  the 
provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  be  fined  in  a  sum  not  exceeding  1200,  to  which 
may  be  added  imprisonment  in  the  county  jail  for  any  term  not 
exceeding  thirty  days.'' 

It  is  thus  seen  that  unregistered  and  untagged  dogs  are  placed 
under  the  ban  of  outlawry.  Every  man  may  slay  them  when  run- 
ning  at  large  and  it  is  made  the  duty  of  constables  to  do  so  when 
found. 

It  is  made  a  misdemeanor  to  maliciously  injure  or  kill  or  to  steal 
a  registered  and  tagged  dog. 

In  view  of  the  common-law  principle  and  this  legislation  it  is  im- 
possible to  suppose  that  the  legislature  intended  by  the  words 
'^  personal  goods,"  in  defining  grand  and  petit  larceny  to  include 
dogs. 

The  fact  that  the  time  has  not  yet  come  when  dogs  are  required 
to  be  registered  is  of  no  importance  to  the  question  here  involved. 
The  intention  of  the  legislature  in  the  several  enactments  is  unmis- 
takable. 

The  indictment  was  properly  quashed. 

The  judgment  below  is  affirmed. 

Judgment  qfirmmL 
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<79Ind.0OL) 
IfltgoMUe  inatrumeni — negUgenee  in  mmMng. 

One  who,  being  anable  to  read  or  write  Bngliali,  signs  and  deliTem  a  proin- 
issory  note  in  Bnglish,  fraadalentlj  represented  to  him  to  be  a  different 
paper,  is  liable  thereon  to  an  innocent  parcliaser,  if  he  fails  to  reqoire  one 
of  his  sons,  present  at  the  time  and  able  to  read  English,  to  read  the  instro- 
ment  to  him  before  signing.    {See  note,  p.  (K)7.) 

ACTION  on  a  promissory  note.     The  opinion  states  the  caae. 
The  defendant  had  judgment  below. 

Z>.  H.  Stapp  and  <7.  A.  Parks,  for  appellants. 

MoBBis,  G.  The  appellants,  as  assignees,  brought  this  suit 
against  the  appellee,  on  the  following  note  : 

''June  26,  1878. 

''  Three  months  after  date,  I  promise  to  pay  to  the  order  of 
George  Stoll,  $192  at  the  First  National  Bank,  Lawrenceburg,  In- 
diana, value  received,  with  interest  at  ten  per  cent,  per  annum,  with- 
out any  relief  from  valuation  or  appraisement  laws.  And  I  promise  to 
pay  aU  attorney's  fees  and  cost  and  charges  for  the  collection  of  this 
note.  The  drawers  and  indorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest  and  non-payment  of  this  note. 
The  makers  and  indorsers  of  this  note  further  expressly  agree  that 
the  payee  or  his  assigns  may  extend  the  time  of  payment  thereof, 
from  time  to  time,  indefinitely  as  he  or  they  may  see  fit,  and  receive 
interest  in  advance  or  otherwise,  from  either  the  makers  or  indors- 
ers, for  any  extension  so  made.  Oeobge  Stoll.'' 

The  note  was  alleged  to  have  been  indorsed  by  (George  Stoll  to 
W.  P.  McCay,  and  by  him  indorsed,  before  due  and  for  a  valuable 
consideration,  to  the  appellants,  who  aver  that  they  are  innocent 
holders  of  the  note. 

The  appellee  answered  the  complaint  by  a  general  denial,  and  he 
also  answered  it  by  a  special  paragraph,  in  which  he  alleged  that 
he  was  a  German  by  birth,  who  came  to  this  country  when  forty- 
eight  years  of  age ;  that  he  was,  at  the  time  the  note  is  alleged  to 
have  been  given,  sixty-eight  years  old ;  that  he  could  neither  read 
\oT  write  the  English  language,  and  spoke  it  veiy  imperfectly; 
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that  on  the  26th  day  of  June,  1878,  two  strange  men,  whom  he 
had  never  seen  before,  came  to  his  house,  in  Logan  township,  in 
Dearborn  county,  one  having  red  hair  and  the  other  having  dark 
hair ;  that  he  did  not  know  their  names  ;  that  when  the  strangers 
came,  he  and  his  two  sons  were  at  work  in  the  field  ;  that  they  went 
to  the  house  together  ;  and  that  the  red-haired  man  said  they  wanted 
to  appoint  an  agent  in  that  neighborhood  to  sell  family  medicines, 
prepared  by  the  *^  Western  Medical  Works,"  at  Indianapolis,  and 
that  they  wished  to  appoint  him  to  act  as  agent,  and  put  up  posters 
and  sell  the  medicines.  He  told  the  strangers  that  he  could  not 
act  as  agent ;  that  he  was  old,  and  could  not  read  nor  write.  The 
red-haired  man  then  proposed  that  the  appellee's  son,  Martin, 
should  act  as  agent,  and  asked  Martin  how  old  he  was,  and  was  in- 
formed that  he  was  a  minor ;  that  he  then  proposed  that  said  Mar- 
tin should  act  as  agent  for  the  sale  of  said  medicines  in  the  neigh- 
hood  ;  that  they  would  give  him  a  dollar  and  a  half  per  day  for  his 
time  spent  in  putting  up  posters  to  advertise  the  medicines,  and  i^ 
commission  of  twenty-five  per  cent,  on  sales  made  by  him,  but  as 
Martin  was  a  minor,  his  father,  the  appellee,  must  sign  the  agree- 
ment for  him  to  act  as  such  agent ;  that  the  red-haired  stranger 
stated  to  the  appellee  that  if  he  accepted  such  agency  for  his  son, 
he  would  not  be  required  to  pay  any  money  unless  his  son,  as  such 
agent,  made  sales  of  said  medicines,  and  that  if  sales  were  made, 
he  would  only  have  to  pay  over  the  proceeds,  less  commissions  and 
expenses,  once  in  every  three  months  to  the  First  National  Bank  in 
Lawrenceburg ;  that  if  no  sales  were  made  there  would  be  nothing 
to  pay  ;  that  the  stranger  who  made  these  statements  got  the  appel- 
lee's son,  Martin,  to  go  with  the  other  stranger  to  the  bam,  under 
pretense  of  watering  the  horses,  and  then  drew  up  the  papers,  and 
stated  to  the  appellee  that  the  papers  were  jimply  to  show  that  his 
son  had  accepted  said  agency,  and  that  he  was  duly  appointed  agent 
of  said  company  for  the  sale  of  said  medicines,  and  that  the  money 
arising  from  such  sales,  after  deducting  commissions  and  expenses, 
should  be  paid  into  the  First  National  Bank  of  Lawrenceburg,  at 
the  end  of  every  three  months  ;  that  said  papers  did  not  require  the 
appellee  to  pay  any  money,  unless  sales  should  be  made  ;  that  there- 
upon, and  upon  such  representations,  he  consented  that  Martin 
should  act  aa  such  proposed  agent ;  that  he  then  signed  two  or  three 
papers  presented  to  him  by  said  stranger ;  that  if  any  of  them  was 
the  note  in  suit  he  did  not  know  it ;  that  he  signed  said  papers  with 
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the  nndeiBtanding  that  they  related  to  said  agency,  and  nothing 
«l8e  ;  that  nothing  was  said  at  any  time  about  a  note,  and  that  he 
would  not  have  knowingly  signed  a  note  ;  that  the  strangers  then 
left,  and  that  he  has  not  seen  them  since ;  that  neither  he  nor  his 
son  ever  receiyed  any  of  the  medicines  for  sale  ;  that  if  his  name  is 
to  the  note,  it  was  procured  without  his  knowledge  or  consent,  and 
by  the  false  and  fraudulent  representations  of  the  strangers. 

Upon  these  facts  the  appellee  demands  judgment  Both  para- 
graphs of  the  answer  were  yerified. 

The  same  facts  stated  in  the  special  paragraph  of  the  answer  were 
set  up  by  way  of  counter-claim,  except  that  in  the  counter-claim 
the  sons  of  the  appellee  are  not  stated  to  have  been  present  at  the 
time  of  the  transaction.     The  counter-claim  is  yerified. 

The  appellants  demurred  to  the  special  paragraph  of  the  answer 
and  to  the  counter-claim.  The  court  overruled  the  demurrers  and 
the  appellants  excepted.  The  cause  was  tried  by  a  jury ;  yerdict 
and  judgment  for  the  appellee. 

The  rulings  of  the  court  upon  the  demurrers  are  assigned  as  er- 
rors. 

The  note  sued  on  is  commercial  paper,  and  is  goyemed  by  the 
law  merchant.  The  appellants  are  alleged  in  the  complaint  to  be 
innocent  holders,  for  value.  The  note  was,  in  their  hands,  free 
from  equities  which  the  maker  might  have  insisted  upon  as  against 
any  party  having  notice  of  such  equities.  It  is  very  probable  that 
the  appellee  was  misled  and  imposed  upon  by  the  strangers  to  whom 
he  delivered  the  note,  but  if  by  his  negligence  or  careless  indiffer- 
ence to  his  own  interests  he  contributed  to  the  imposition,  or  if 
by  the  exercise  of  a  prudent  diligence  and  regard  for  his  own  rights 
he  might  have  protected  himself,  he  should  suffer  rather  than  the 
innocent  holder  of  his  paper,  carelessly  issued  by  him. 

It  is  not  alleged  in  the  special  paragraph  of  the  answer,  that  the 
sons  of  the  appellee  could  not  read  and  write  the  English  language. 
The  fair  inference  from  the  facts-stated  is,  that  Martin  could  do  so. 
The  appellee  refused  to  accept  the  agency  himself,  mainly  upon  the 
ground  that  he  could  not  read  and  write.  He  directed  Martin  to 
accept  it,  agreeing  to  sign  the  necessary  papers,  for  the  reason,  we 
infer,  that  he  could  both  read  and  write.  It  is  stated,  apparently 
by  way  of  excuse,  that  one  of  the  strangers  had  under  pretense  of 
watering  the  horses  induced  Martin  to  go  with  him  to  the  bam, 
%nd  that  he  was  not*  for  this  reason,  actually  present  when  the 


NOVBMBEB  TERM,  1881.  607 


Williams  v.  Stoll. 


papers  were  executed.  But  if  at  the  bam,  he  was  not  so  far  away 
that  he  could  not  hitve  been  called.  The  men  with  whom  the 
appellee  was  transacting  the  business  were  entire  strangers  to  him  ; 
he  knew  nothing  of  them.  He  knew  that  he  could  not  read. 
Common  prudence  would  have  suggested  to  the  appellee,  under  the 
circumstances,  the  propriety  of  calling  in  his  son  and  having  him 
read  the  papers  presented  to  him  for  execution.  But  this  he  did 
not  do.  Without  asking  the  stranger  even  to  read  them,  he  blindly 
relied  upon  his  statement  as  to  their  contents  and  meaning,  and  as 
is  not  unfrequentlj  the  case,  was  deceived  and  imposed  upon.  He, 
and  not  the  innocent  holder  of  the  note,  must  bear  the  consequence 
of  his  misplaced  confidence.  Maxwell  v.  Moreharty  66  Ind.  301 ; 
Indiana  NaL  Bank  v.  Weckerly,  67  id.  345. 

We  think  the  court  below  erred  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  answer.  As  the  counter-claim  is  substantially 
the  same  as  the  special  paragraph  of  the  answer,  the  demurrer  to  it 
should  have  been  sustained. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  reversed,  at  the  costs  of  the  appellee. 

Judgment  accordingly. 

Note  bt  ths  Bspoitbr.— In  Maekeyr,  Petenon^  MimiesoU  Saiwema  Court,  July  17, 
Igei,  the  defendant  ilgned  a  negotiable  promlasorj  note,  supposing  it  to  be  a  receipt  for  a 
plow.  The  payee's  agent,  a  stranger,  who  presented  it  to  him,  told  him  it  was  a  receipt, 
and  at  his  request  assumed  to  read  it  to  him,  and  read  It  as  such  receipt  merely,  lliere 
wss  no  one  else  within  half  a  mile  who  could  read  English.  Belying  on  the  representation 
and  reading  he  signed  and  delivered  the  iiaper.  /fdd^  that  he  was  liable  to  a  txma  fidt 
transferee .  The  court  said :  *  *  Where  a  party,  through  neglect  of  precautions  within  his 
power,  aflbces  his  name  to  that  kind  of  paper  without  knowing  Its  character,  the  consequent 
loss  ought  not  to  be  shifted  from  him  to  a  hotia  fide  purchaser  of  the  paper.  Tested  by 
this  rule,  the  facts  which  defendant  offered  to  prove  would  have  been  no  defense.  He 
signed  the  paper  voluntarily.  He  was  under  no  controlling  necessity  to  sign  without 
taking  such  time  as  might  be  needed  to  inform  himself  of  Its  character.  If  he  could  not 
read  it  himself,  there  was  no  reason,  except  perhaps  his  own  convenience  or  haste,  why 
be  should  not  postpone  signing  until  he  could  have  it  read  by  some  person  upon  whom  he 
had  a  right  to  rely.  Instead  of  doing  that,  he  chose  to  rely  upon  an  entire  stranger,  and 
that  stranger  the  party  opposed  to  him  in  Interest,  and  the  only  peraon  under  any  tempta- 
tion to  deceive  him  as  to  the  character  of  the  paper  he  was  asked  to  sign.  One  who  witb- 
out  any  necessity  so  misplaced  his  confidence  ought  not  to  be  heard  to  claim  that  the 
paper  he  is  in  consequence  misled  to  sign  should  be  taken  out  of  the  rule  protecting  com- 
mercial paper." 

The  question,  what  amounts  to  negligence  in  such  cases,  has  not  been  considered  in 
many  reported  cases.  Of  course,  if  the  signer  can  read,  but  depending  on  the  representar 
tlons  neglects  to  read,  he  is  bound  although  he  signs  what  he  did  nut  intend  Putnam  v. 
SU/Iivan,  4  Mass.  45  (8  Am.  Dec.  806) :  Foster  v.  McKiwnan,  L.  R.,  4  C.  P.  704;  DfnualaM  v. 
MnitiuQn » lows,  4«8;  s.  c,  4  Am.  Rep.  238;  Shirtu  v.  Overjohii,  GO  Mo.  805;  Am,  Ins.  Co. 
V.  Mc  IVhorter,  78 Ind.  186;  Cliapman  v.  Rone,  56  N.  Y.  137  ;  s.  c,  15  Am.  Rep.  401 ;  N^teksf 
V.  Cutttnger^  48  Ind.  486. 

But  if  the  signer  is  unable  to  read,  what  diligence  and  cace  must  he  eaerclie  to 
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Idm  la  ligniiigr  He  must  of  oourae  demand  to  haTo  the  paper  read  to  him.  '*  If  a  penon 
who  can  read  will  not  read  a  deed  pat  before  him  for  ezeoiition,  or  if  bein^  nnable  to  read 
will  not  demand  to  have  it  read  or  explained  to  him,  he  is  guJlty  of  supine  negUseDoe, 
^ilch  I  take  it  is  not  the  subject  of  protection  either  In  equity  or  in  law .  **  Pcnn.  R.  Co. 
▼.  Shau,  82  Penn.  8t.  908.  To  same  effect,  FUher  t.  V<m  Behren^  70  Ind.  19;  s.  c,  M  Am. 
Bep.  lOS.    But  bow  fkr  is  he  to  go  in  his  demand  to  have  the  paper  read? 

If  the  means  are  at  hand,  he  must  use  them.  Thus  in  OUizefui'  Nat.  Bfc.  ▼.  Smith,  5S 
N.  II.  608,  the  defendant  was  an  old  man,  of  limited  education  and  poor  eyesight,  and  noi 
la  the  habit  of  writing  except  to  sign  his  name.  His  daui^ter,  an  Intelligent  woman,  was 
present  when  the  note  was  signed,  and  had  an  opportunity  to  read  it,  but  was  not  csUed 
on  by  the  defendant  to  do  so,  and  did  not  do  so.  The  oourt  held  the  defendant  bound  by 
resson  of  his  negligence. 

In  Taylor  r,  AteMannt  M  m.  196;  b.  o.,  6  Am.  Rep.  118,  the  signer  could  not  read,  except 
with  great  difficulty,  and  he  asked  the  payee's  agent  to  read  it  to  him,  and  he  misread  It. 
The  signer  was  held  not  liable  to  a  bona  Ude  transferee.  The  court  said:  "  If  be  is  unable 
to  read,  or  does  so  with  difficulty,  then  he  may  avail  himself  of  the  usual  means  of  infor- 
mation, by  having  it  read  by  some  person  present  *  *  •  Whfle  this  may  not  be  the 
precaution  which  would  have  been  observed  by  an  unusually  cautious  man,  stlU  we  think 
he  acted  as  the  great  mass  of  men  not  In  or  educated  to  business  act  in  such  cases.  ** 

In  QUtb9  V.  lAnabury^  92  Mich.  47B;  s.  c,  T  Am.  Rep.  676,  the  signer  read  one  paper  to 
himself,  whUe  the  other  read  aloud  to  him  what  as  he  read  it  purported  to  be  a  copy,  and 
signed  both,  retaining  the  one  he  read,  which  was  not  a  note.  Hdd,  by  the  trial  court 
that  he  was  liable  on  the  other,  which  proved  to  l>e  a  note,  in  the  hands  of  an  innocent 
holder,  at  all  hasards.  On  appeal  this  was  reversed,  and  the  question  of  aegUgence  was 
held  to  be  for  the  jury.  (The  syllabus  in  the  American  Reports  seems  to  be  partly  In- 
correct.) 

In  Walker  v.  Esgbertt  20  Wis.  194;  g.  c. ,  9  Am.  Rep.  M8,  the  defendant  offered  to  prove 
that  be  was  a  German,  imable  to  read  or  write  Eng^Ush,  and  that  the  payee  procured  his 
signature  by  false  and  fraudulent  representations  of  the  character  of  the  Instrument,  etc. 
This  proof  was  rejected,  and  the  plaintiff  had  Judgment.  Held,  error.  It  wHl  be  noted 
that  there  was  no  offer  to  prove  that  the  paper  was  read,  or  that  there  was  no  disinter- 
ested person  present  who  might  have  read  it  to  the  defendant  This  Is  directly  contrary 
to  Fisher  v.  Von  Behrtn,  supra. 

In  OnjfUht  v.  KeOoog,  Hb  Wis.  290;  8.  c, 20  Am.  Rep.  48,  the  payee's  agent  misread  tho 
amount  of  the  note  to  the  maker,  a  woman  ;  she  did  not  read  it  because  she  was  unable  to 
read  without  her  glasses,  and  they  were  at  the  house  of  a  neighbor:  two  of  her  children 
were  present,  able  to  read,  but  she  did  not  ask  them .  This  was  submitted  to  the  Jury ; 
they  found  for  the  woman  (of  course),  and  this  was  affirmed.  The  court  said  the  Jury 
were  **  better  able  to  Judge  than  we  are  whether  her  not  appealing  to  her  children  for  as- 
sistance was  negligence  under  the  circnmstances.'' 

In  Brlggs  v.  E\Dart^  61  Ho.  245;  s.  c,  11  Am.  Rep.  445,  Uie  defendant  read  and  signed  an 
order  for  pumpe,  and  then  without  readf  ng  it  signed  what  the  other  party  said  was  a  copy, 
which  turned  out  to  be  a  note.  The  trial  court  refused  to  instruct  that  if  the  defendant 
signed  without  fault  or  negligence,  relying  on  the  fivndulent  representations,  he  was  not 
liable  to  the  innocent  holder,    field,  error. 

In  Martin  v.  Smylee^  65  Mo.  577,  the  det«ndant  signed  without  reading,  and  it  did  not  ap- 
pear that  he  could  not  read.  The  court  left  it  to  the  Jury  to  say  whether  the  signature  was 
without  fault  or  negligence,  and  they  found  for  the  defendant.  Held,  no  error.  This  doc* 
trine  seems  to  stand  alone.    See  Chapman  v.  Rose,  supra. 

In  Roach  v.  Karr,  ISKans.  629;  s.  o.,  96  Am.  Rep.  788,  a  wife  signed  a  mortgage  on  the 
homestead,  supposing  it  to  be  a  note,  as  her  husband  told  her  on  her  inquiring  what  it 
was.  She  could  read  print  but  a  little,  and  that  only  by  spelling ;  she  could  not  wrtte  nor 
read  writing.  She  did  not  require  the  i>aper  to  be  read  to  her.  HeM,  that  she  was  liabte 
through  negligence. 

In  Lktuglas  v.  Matting^  29  Iowa,  498;  s.  o.,  4  Am.  Rep.  288,  the  facts  were  subetanoaH^ 
like  those  In  the  principal  case,  except  that  it  did  not  appear  that  there  was  no  one  present 
who  could  read  English.  The  defendant  was  held  liable,  the  court  observing :  **  It  is 
better  that  defendant  and  otheSM  who  so  carelessly  affix  their  names  to  paper  the  <diaracter 


NOVEMBER  TERM,  1881.  £09 

W  illiaiut)  V.  Sioll. 

of  which  Is  unknown  to  tbem,  should  suffer  from  the  f mud  which  their  recklessness  invites 
than  th»t  the  charseter  of  commercial  paper  should  be  impaired,  and  the  business  of  the 
country  thus  interfered  with  aiid  unsettled." 

In  FhyetU  CcutUy  Scuringa  Bank  t.  at^es,  54  Iowa,  814,  the  maker  signed  a  note,  be- 
ing unable  to  read  BngUsh  and  relying  on  the  other  party's  assurance  as  to  the  amount. 
It  turned  out  to  be  for  a  larger  amount  than  represented .  The  maker  was  held  liable  to  a 
bona  Jlde  holder.  The  court  observed :  *'As  to  whether  the  defendant  was  negligent  or  not 
fai  ezeonting  the  note,  under  the  circumstances  disclosed  in  the  evidence,  the  jury  made 
no  flnding  whatever.  That  it  was  incumbent  upon  him  to  show  that  he  was  free  from 
negligence,  we  think,  there  is  no  doubt.  It  is  not  certain  indeed  that  he  could  be  allowed 
to  set  up  the  fraud  as  against  the  plaintiff,  even  by  showing  that  he  was  free  fh)m  negiU 
gence.  In  Bntaaiid  v.  f^nBHer^  47  Conn.  847,  it  was  held  that  he  who  signs  a  note,  knowing 
it  to  be  a  note,  although  he  misunderstood  its  effect  or  Was  induced  by  fraudulent  represen- 
tations to  execute  It,  Is  liable  to  a  bona  jUle  purchaser,  irrespective  of  the  question  of  negtt- 
geiioe.  It  should  be  borne  in  mind  that  this  case  differs  from  a  case  where  a  person  is  in- 
duced by  fraud  to  sign  a  negotiable  note  when  he  supposed  he  was  executing  an  instru- 
ment of  a  different  character.  The  defendant  in  this  case  intended  to  execute  a  negotiable 
note.  In  WhUney  v.  Snyder,  8  Lans.  477,  the  court  say  that  where  a  perscm  intends  to 
execute  a  negotiable  note, '  he  is  bound  to  know  that  he  is  furnishing  the  means  whereby 
third  parties  may  be  deceived,  and  innocently  led  to  part  with  their  property  upon  the 
strength  of  his  signature,  in  Ignorance  of  the  true  state  of  facts.*  A  sharp  distinction  is 
made  between  such  a  case  and  one  where  the  maker  supposed  that  he  was  executing  an 
instrument  not  a  note.  A  different  doctrine  seem:!  to  have  been  held  in  QrifflXIa  v.  KeUnog^ 
88  Wis.  880;  A.  a,  80  Am.  1  ep.  43.  The  defendant  relies  upon  this  case.  Whether  a  per- 
son who  intends  to  execute  a  negotiable  note  Is  absolutely  precluded  from  setting  up  fntud 
as  a  defense  to  it.  against  an  innocent  indorsee  for  value  before  maturity,  we  do  not  feel 
called  upon  to  determlna  It  appears  to  us  certain  that  he  should  be  precluded  firom  set- 
ting up  ftmud  in  such  a  rase  unless  he  could  show  himself  ft-ee  from  negligence.  In  this 
esse  it  was  not  only  not  so  found,  but  the  evidence  is  not  set  out.  The  answer  shows  that  the 
payee  who  drew  the  note,  and  upon  whose  reading  alone  the  defendant  relied  for  knowl- 
edge of  its  contents,  was  a  llghtnlng-rod  man.  If  he  was  an  entire  stranger,  as  may  have 
appeared  from  the  evidence,  the  jury  might  have  believed  that  the  defendant  did  notexer' 
dse  proper  care.** 

In  RwdOtHl  V.  Phalar^  78  Ind.  638;  s.  c.,  87  Am.  Rep.  177,  the  defendants  jointly  answered 
that  their  signatures  were  procured  by  the  payee^s  fraud  and  representation  that  the  note 
was  a  different  contract,  and  that  one  of  the  makers  could  not  read  English,  and  that  the 
note  was  incorrectly  and  fraudulently  read  to  him  by  the  payee.  Held,  insufflcient.  The 
court  said :  **  It  may  fairly  be  inferred  from  the  silence  of  the  paragraph  on  the  subject 
that  the  other  two  makers  of  the  note  had  been  educated  in  English,  and  could  readily 
read  the  English  language.  It  seems  to  us  the  appellees  were  grossly  negligent  in  confld- 
Ing  in  *  the  blandishments,  flattery  and  persuasion  of  said  Drake  and  GoMen,*  *  who  were 
entirely  unknown  *  to  the  appellees,**  etc.  **  The  note  in  suit  was  obtained  from  them  by 
and  through  their  gross  carelessness  and  undue  confidence  in  strangers.**  '*  They  should 
be  required  to  answer  and  bear  the  loss  occasioned  or  materially  contributed  to  by  their 
ownfoUy  and  negligence.'*  In  RuddeiZ  v.  2>U?man,  78 Ind.  518;  s.  o.,  88  Am.  Rep.  168.  it 
was  held  that  where  one  signs  a  negotiable  note,  relying  on  the  fraudulent  representations, 
of  the  payee  that  it  is  something  different,  and  makes  no  effort  to  ascertain  its  tenor, 
whether  he  can  read  or  not,  he  is  liable  thereon  to  a  bona  jidA  holder  for  value. 

But  in  ITehh  v.  Orrbhu  78  Ind.  408,  between  indorsee  and  maker,  it  apfiearlng  that  at 
the  time  the  defendant  was  very  weak,  sick  and  nervous,  and  his  eyesight  was  so  dim 
from  disease  and  old  age  that  he  could  not  read  either  printing  or  writing,  and  he  had 
lost  his  glasses,  and  so  told  the  parties ;  that  there  was  no  person  in  the  defendant's  house 
at  the  time  besides  him«elf  and  the  strangers  aforesaid ;  that  they  said  they  would  read 
the  writing  to  him,  and  he  relied  upon  them  to  read  it  to  him  correctly  ;  thnt  one  of  them 
pretended  to  read  the  contract  to  him ;  that  as  It  was  read,  '*  It  purported  to  be  only  a 
oonditional  agreement ;  hdd^  that  the  defendant  was  not  bound. 

In  JHnwaittfn  v.  SCimhert,  13  Neb.  488,  the  case  of  an  innocent  purchaser,  an  instructica 
whieh  lohsuntiany  told  the  Jury  to  find  for  the  defendant,  if  they  should  find  fhnn  tha^ 
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evidence  "that  the  defendant  before  aign\ng  said  note,  uaed  the  dJUgence  and  care  that  a 
man  of  ordinary  care  and  prudence  wouJd  have  used  under  similar  rtrrnmntanmi,  to  a^ 
certain  Its  contents,"  was  held  erroneous;  and  it  was  held  that  the  jury  should  have  been 
told,  that  to  make  such  defense  available,  the  defendant  must  show  that  he  was  not  guil^ 
of  any  neglect  in  signing  the  paper.  The  court  said:  **  The  true  question  was  whether  tba 
defendant  was  tricked  into  signing  the  note  by  the  artifice,  device,  and  deception,  or  false 
reading,  of  the  parties  to  whom  he  gave  the  note,  or  whether  he  was  overcome  by  the  glib 
tongue,  winning  manners,  and  over-persuaaion  of  these  men,  and  thus  throwmoff  his 
guard,  and  acted  without  the  use  of  due  diligence  in  ascertaining  the  true  nature  and 
character  of  the  paper  which  he  signed.**  The  court  cited  Putnam  v.  Sullivan,  4  Mass. 
4fi,  and  remarked:  ' '  Whatever  may  have  been  the  course  of  decisions  for  a  number  of 
years  after  the  date  of  the  above  case,  we  think  it  is  quite  generslly  followed  now.  To 
apply  its  doctrine  to  the  case  at  ht^,  if  the  defendant  signed  the  note  in  question  through 
misplaced  confidence  in  Laird  A  Desendorf,  then  he  was  guilly  of  negligence  and  want  of 
due  diligence,  and  the  loes  must  fall  upon  him. 

**  In  cases  like  this,  where  a  note  has  passed  into  the  hands  of  an  innocent  purchaser  for 
value  before  maturity,  we  think  that  the  defendant,  before  he  can  successfully  defend  on 
account  of  having  been  fraudulently  induced  to  execute  the  note,  must  show  a  higher  de- 
gree of  diligence  than  that  expressed  in  the  instruction,  in  order  to  exclude  the  appUcatioB 
of  the  rule,  that  where  one  of  two  innocent  persons  must  suffer  a  loss  hy  reascm  of  the 
fraud  of  a  third  party,  the  loss  must  tall  upon  the  one  whose  act  has  furnished  the  meana 
for  the  commission  of  the  fraud.  The  reason  of  the  rule  we  suppose  to  be,  that  awhile  he 
who  has  taken  no  part  In  the  creation  of  the  instrumentalities  of  fraud,  could  not  have 
been  guilty  of  negligence,  or  want  of  diligence,  and  thus  contributed  to  the  loss,  the  other 
oould  and  possibly  was.**  (Citing  Fytster  v.  McKlnnon,  L.  R.,  4 G.  P.,  704;  WhUney  v.  Sny- 
der 8  Lans.  477,  and  Chapman  v.  ilo«e,  60  N.  T.  187 ;  s.  o.  16  Am.  Rep.  401.)  '*  We  do 
not  think  it  sufficient,  in  the  language  of  the  instruction,  that  the  defendant  should  have 
*  used  the  diligence  and  care  that  a  man  of  ordinary  care  and  prudence  would  -have  used 
under  similar  circumstances,  *  in  order  to  throw  the  loss  on  the  5ona  fide  purchaser  for 
value  before  maturity,  in  the  ordinaiy  course  of  business,  but  that  he  should,  in  the 
language  of  Btlis,  J.,  above  dted,  have  been  not  guilty  of  any  negUgenoe  in  so  Blgning 
the  paper.** 

It  would  be  impossible  to  reconcile  these  decisions  and  formulate  a  rule  which  will  an- 
swer them  all.  WhOe  we  would  not  venture  to  say  that  the  principal  caae  is  not  well  de- 
cided, it  Is  evident  that  It  goes  further — half  a  mile  further—  than  any  of  the  others  in  its 
requirement  of  vigilance.  Some  of  the  cases  have  not  gone  far  enough  as  for  example, 
QrlSHttiB  V.  KeXliiOO  and  Martin  v.  Smi/lee,  suprck  Both  of  these  cases  were  too  plainly 
oases  of  gross  negligence  to  be  left  to  the  jury.  If  any  auch  case  should  be  left  to  the  jury, 
ft  wilt  seem  to  a  great  many  that  the  principal  caae  should  have  been.  But  the  rule  it  es- 
tablishes Is  a  safe  one,  namely,  that  the  signer  Is  bound  to  know  what  he  Is  signing. 

But  in  HopKint  v.  ffawkeye  Inturanee  Co,^  57  Iowa,  908,  it  was  held  that  what  consti- 
tutes reasonable  care  and  diligence  in  the  execution  of  an  Instrument  Is  ordinarily  a  quea> 
tion  of  fact  for  the  juiy,  and  where  a  party  trusts  to  the  agent  of  the  payee  to  read  a  note 
correctly,  without  calling  upon  a  member  of  his  family  to  read  it  for  him  before  signing 
ft  is  not,  as  a  matter  of  law,  negligence,  as  between  the  original  parties.  The  court  said: 
«*  The  defendant  asked  the  court  to  instruct  the  jury  as  follows:  *  It  was  the  duty  of  the 
plaintiCC,  O  W.  Hopkins,  to  have  read  the  notes  and  application  signed  by  him  on  the  7lh 
day  of  May,  1878,  and  if  he  was  unable  to  do  so  because  of  having  loet  his  spectacles,  then 
he  should  have  requested  his  wife  or  son  to  have  read  the  same  In  his  hearing,  if  th^  were 
present  at  the  time,  and  if  he  failed  to  exerdse  such  degree  of  diligence  as  above  Indicated, 
he  was  guilty  of  negligence,  and  Is  estopped  to  controvert  the  terms  and  conditions  of  said 
note  and  application  In  this  action.*  The  refusal  to  give  this  instruction  is  assigned  as 
error.  It  Is  to  be  observed  that  the  question  as  to  the  alleged  fraud  In  procuring  the  note 
arises  in  this  case  between  the  original  parties  to  it,  and  not  between  the  maker  and  a 
b<mafide  Indorsee  for  value.  In  the  case  Bogen  v.  Place^  29  Ind.  577,  tt  was  held  that 
*  In  the  absence  of  any  device  to  put  the  party  off  his  guard,  an  omission  to  read  the  in- 
strument by  one  having  the  capacity  to  do  so,  will  place  him  beyond  the  protection  of  the 
law.'   To  the  same  effect  see  the  cases  lAihriifiii  v.  FUieher^  6  Ittack.  880  \  Nebeker  v.  Cuf- 
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Miitg^r,  48  Ind.  436;  McCormtick  ▼.  MoUmr^  48  Iowa,  661.  It  is  incumbent  upon  the  psr|7 
exeuutins  an  instrument  to  exercise  reasonable  care  and  diligence  to  ascertain  its  cod> 
Cents.  Ordinarily  however  what  constitutes  rsasonabie  care  and  diligence  Is  a  question 
of  fact,  to  be  determined  hf  the  jury  In  Tlew  of  aU  the  eircumstanoes.  In  this  case  the 
plaintiff  was  unable  to  read  the  note  on  account  of  the  absenceof  his  spectacles.  Whether 
he  was  justified  in  relyimg  upon  the  reading  of  the  sgent,  and  in  neglecting  to  call  upon 
his  wife  or  son  who  were  present,  constitutes  not  a  question  of  law  but  one  of  fact.  The 
question  is '  did  he  act  as  persons  of  reasonable  and  ordinary  care  would  usually  do  under 
likedrcumstancesr*  If  he  did  he  was  not  negligent.  The  evidence  shows  that  the  plaintiff 
bad  known  Clark,  the  agent,  for  years,  and  had  confidence  in  him.  Whether  he  should 
have  Indicated  the  lack  of  confidence  in  Qark,  which  would  have  been  implied  in  his  call- 
ing upon  his  wife  or  son,  was  for  the  Jury  to  determine.  It  cannot  be  declared  that  as  a 
matter  of  law  he  was  negligent  in  not  doing  so.  This  case  is  very  like  Oriffith*  v.  KeUogg^ 
30  Wis.  280;  s.  a,  20  Am.  Bep.  48,  except  that  in  that  case  the  action  was  brought  by  an 
assignee  for  value.  In  that  case  the  defendant's  signature  was  procured  to  a  note  for  the 
sum  of  fSB.SS,  which  was  read  by  the  agent  procuring  it  is  for  $47.50.  The  defendant  was 
unable  to  read  the  note  without  her  gisnnfii  which  were  at  a  neighbor*s.  Two  of  the  de- 
fendant's children  were  present  who  could  read  writing,  but  she  did  not  ask  them  to  read 
the  note  before  she  signed  it.  Judgment  was  rendered  for  the  defendant  in  the  court  be- 
low, which,  upon  appeal,  was  affirmed.  The  court  say:  '  Whether  the  respondent,  be- 
ing unable  to  read  the  paper  which  she  signed,  was  guilty  of  negligence  to  estop  her  from 
setting  up  this  defense  against  a  bona  fide  purchaser,  was  fairly  submitted  to  the  jury, 
and  answered  by  their  verdict  for  her.  The  jury  who  gave  the  verdict  and  the  learned 
judge  of  the  court  brtow  who  refused  a  new  trial,  saw  and  heard  the  respondent  and  her 
children  testify,  and  were  better  able  to  Judge  than  we  are  whether  her  not  appealing  to 
her  chUdren  for  assistance  was  negligence  under  the  circumstances.*  See  also  Taylor  v^ 
AtdUaon^  M  111.  t06;  s.  o.,  6  Am.  Rep  119;  Walker  v.  Egbert,  29  Wis.  194;  &  o.,  9  Am! 
Bsp.  548.  In  our  opinion  the  court  did  not  err  in  refusing  to  give  this  instruction.  The 
court  correctly  histructed  the  Jury  that  whether  the  plaintiff  was  justified  In  trusting  the 
agent  to  read  the  note  correctly  before  signing  it,  or  should  have  called  upon  the  members 
of  his  family  then  present  to  read  it  for  him,  was  a  question  of  fact  for  them  to  determine 
fhmi  an  the  circumstances,  and  that  he  wss  required  to  do  ss  a  man  of  reasonable  pru- 
dence would  have  done  under  Uke  drcumstsnoes.  This  instruction  properly  presents  the 
law  upon  this  question.  ** 

In  Cols  V.  TFVlfoms,  IS  Neb.  440,  a  case  between  the  original  parties,  the  omission  of  the 
signer  to  read  a  contract,  on  account  of  the  absence  of  his  spectacles,  and  his  trusting  to 
the  reading  of  It  to  him  by  the  other  party's  agent,  was  held  not  to  be  such  negUgenoe  or 
want  of  diligence  as  would  warrant  a  recovery  on  the  contract,  which  had  been  falsely 
read  to  the  signer.  The  court  said :  **  In  point  of  view  the  signing  of  a  written  Instrument 
without  reading  it,  because  of  the  temporary  loss  of  one*s  spectaclea,  where  the  use  of  an- 
other pair  could  have  been  procured  without  much  effort,  or  In  such  case  relying  upon  an 
Interested  party  on  the  other  side  to  read  It,  when  one*s  own  friends  or  employees  were 
near  at  hand,  would  be  regarded  as  negligenoe,  and  the  want  of  due  diligence.  In  case  It 
turned  out  that  the  paper  signed  wss  of  a  different  charsoter  and  import  from  that  pur- 
porting to  have  been  read  and  intended  to  be  signed.  But  in  this  case  the  defendants  are 
in  no  position  to  suggest  the  carelessness  or  want  of  dlllgenoe  on  the  part  of  the  plaintiff 
in  relying  on  the  good  fUth  and  truthful  reading  of  their  agent,  even  had  his  ryn  sight 
been  perfect  or  his  spectaclea  at  hand. 

*'In  the  case  of  Diwmore  t.  SHmberi,  IS  Neb.  483.  we  have  had  occasion  to  review  the 
authorities  to  some  extent,  and  In  order  to  do  so  have  made  a  thorough  examination  of 
them.  And  while  such  examination  led  to  the  conclusion  that  to  enable  a  party  to  resist 
the  payment  of  a  negotiable  note  in  the  hands  of  a  bona  fide  purchaser  for  value  before 
maturity  In  the  ordinaiy  course  of  business  without  notice,  on  the  ground  that  such  note 
was  procured  l^  fraud  and  circumvention  on  the  part  of  the  payees,  the  promisor  being 
led  by  such  fraud  and  circumvention  to  believe  that  he  was  signing  an  entirely  different 
kind  and  character  of  instrument,  he  roust  show  that  he  Is  not  chargeable  with  any  laches 
or  negligence  or  miaplaced  confidence  in  others.  But  aU  the  cases  which  lead  to  this  oob- 
ci^islon  lay  much  stress  on  the  fact  that  the  present  holder  of  the  note  Is  abaoiutsly  !!»»• 
eeos  of  any  partlolpAtloo  Infnuid  himsslf,  and  of  knowledge  of  lllii  ottMIB.*' 
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K€fflSffmo$'^pTC9imaU  and  remote  Mum  qfii^wrif. 

A  numldpttl  oorporation,  leaving  %  dangerous  and  nnf  eneed  excavatiim  in  a 
pablic  street,  ia  liable  to  the  owner  of  a  horee,  caref allj  dziyen  upon  the 
street,  which  taking  fright  runs  awaj,  falls  into  the  excavation,  and  Is  killed. 

AOTIOK  for  killmg  of  a  horse  by  negligence.   The  opinion  states 
the  case.     The  plaintifF  had  judgment  below. 

S.  O.  Snyder,  for  appellant. 

O.  W.  Paul,  J.  E.  Humphriee,  J.  Wright  and  /.  M.  Seller,  for 
appellee. 

Elliott^  0.  J.  The  material  &ct8  stated  as  the  cause  of  action 
are  these :  Appellant  is  a  municipal  corporation  ;  one  of  its  streets, 
called  College  street,  runs  up  to  the  brink  of  an  excavation  twenty- 
five  feet  in  depth  ;  on  each  side  of  this  excavation  College  street  is 
graded  and  gravelled,  and  is  open  for  travel  and  is  travelled  to  a 
point  within  a  yard  of  the  steep  banks  of  the  cut ;  that  appellant 
has  not  constructed  a  bridge  over  the  excavation,  nor  in  any  way 
guarded  or  protected  it,  but  has  negligently  suffered  it  to  remain 
open  and  unguarded ;  that  on  the  night  of  the  6th  day  of  March, 
1880,  appellee  was  driving  along  College  street,  using  due  care  and 
skill,  when  his  horse  took  fright,  wheeled  around,  threw  him  from 
the  buggy,  ran  away  and  into  the  excavation  and  was  killed. 

The  contention  of  appellant  is  that  the  action  cannot  be  main- 
tained, because  the  negligence  in  leaving  the  excavation  unguarded 
IS  not  the  proximate  cause  of  the  injury  complained  of.  The  general 
rule  undoubtedly  is  that  an  action  will  not  lie  in  cases  of  the  class 
of  which  the  present  is  a  member,  unless  the  negligence  is  shown 
to  be  the  proximate  cause  of  the  injury.  It  is  not  difficult  to  state 
or  to  understand  the  rule,  but  its  proper  application  to  particular 
cases  is  sometimes  a  delicate  and  difficult  task. 

The  appellant's  counsel  relies  upon  decisions  of  the  courts  of 
Maine  and  Massachusetts,  and  brings  to  our  attention  the  following: 
Blise  V.  Wilbraham,  8  Allen,  564  ;  Tihis  v.  Forthbridge,  97  Mass. 
268  ;  Fogg  v.  Ndhant,  98  id.  578  ;  Babson  v.  Rockport,  101  id.  93  ; 
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Moulton  y.  San/ard,  51  Me.  127.  The  decisions  of  the  courts  of 
these  States  cannot  exert  any  material  influence  upon  the  case,  for 
the  reason  that  they  rest  upon  peculiar  statutory  provisions.  Brooh^ 
viUe,  etc.,  Co.  v.  PumpArey,  69  Ind.  78. 

The  case  of  Baldwin  y.  Oreemoood^s  T.  P.  Oo.y  40  Conn.  238;  S.C., 
16  Am.  Rep.  33,  is  strongly  in  point  in  appellee's  fayor.  It  was  there 
held  that  a  town  was  liable  for  injuries  sustained  by  a  horse  taking 
fright,  running  away  and  falling  from  a  defective  bridge.  It  was 
there  said  :  ''  Nor  will  the  fact  that  the  horse  of  the  plaintiff  was 
uncontrolled  for  some  distance  before  the  injury,  change  or  in  any 
way  affect  the  liability  of  the  defendants.  The  statute  laws  of  our 
State  impose  upon  towns  and  corporations  the  duty  to  keep  their 
highways  and  bridges  with  sufficient  railings  in  suitable  repair. 
This  is  a  positive  duty,  and  the  safety  of  the  travelling  community 
requires  that  it  should  be  rigidly  enforced.*'  This  case  is  fully 
approved  in  the  later  case  of  Ward  v.  Town  of  North  Haven,  43 
Conn.  148.  The  doctrine  of  the  cases  cited  is  that  of  the  Supreme 
Court  of  Vermont.  In  Hodge  v.  Toton  of  Bennington,  43  Vt.  460, 
it  was  said  :  ^'  But  there  has  been  a  long  and  unbroken  line  of 
decisions  in  this  State,  that  '  if  the  plaintiff  is  in  the  exercise  of 
ordinary  care  and  prudence,  and  the  injury  is  attributable  to  the 
msufficiency  of  the  road,  conspiring  with  some  accidental  cause, 
the  defendants  are  liable.' "  Hunt  v.  Pownal,  9  Vt.  411.  Another 
New  England  court,  that  of  New  Hampshire,  holds  the  same  doc- 
trine. Winship  v.  Eptfield,  42  N.  H.  197  ;  Kelsey  v.  Glover,  16  Vt. 
708.  The  New  York  cases  declare  a  like  rule.  Ring  v.  Oiiy  of 
Cohoes,  77  N.  Y.  83  ;  s.  c,  33  Am.  Rep.  674  ;  Kennedy  v.  Mayor, 
73  N.  Y.  365 ;  s.  c,  29  Am.  Rep.  169  ;  Clark  v.  Union  Ferry  Co.^ 
36  N.  Y.  486  ;  Radway  v.  Brigge,  37  id.  266.  The  subject  has 
had  careful  investigation  from  the  courts  of  Pennsylvania,  and  has 
received  the  same  solution  as  that  given  in  the  cases  to  which  we 
have  referred.  Hey  v.  Philadelphia,  81  Penn.  St.  44 ;  Township  of 
Newlin  v.  Davis,  77  id.  317 ;  Lower  Macungie  7}p.  v.  Merkhoffer, 
71  id.  276.  In  Iowa  the  same  rule  is  established.  Manderschid  v. 
City  of  Dubuque,  26  Iowa,  108.  This  is  also  the  doctrine  of  the 
courts  of  Illinois  and  Missouri.  Lacon  v.  Page,  48  111.  499  ;  Cliicago 
V.  Gallagher,  44  id.  295  ;  Joliet  v.  Verley,  36  id.  58  ;  Hull  v.  Kansas 
City,  64  Mo.  598  ;  s.  c,  14  Am.  Rep.  487.  We  think  the  rule  de- 
clared in  the  cases  we  have  cited  is  sound,  and  that  it  is  in  harmony 
with  the  general  current  of  our  own  decisions. 
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It  is  firmly  established  by  the  adjudged  cases  in  onr  own  reports 
that  a  municipal  corporation  is  charged  with  the  dnty  of  maintain- 
ing its  streets  and  highways  in  a  reasonably  safe  condition  for  trayeL 
City  of  Delphi  y.  Laoery,  74  Ind.  520 ;  8.  c. ,  39  Am.  Bep.  98 ; 
City  of  Indianapolis  y.  DougJierty,  71  Ind.  5  ;  City  of  Loganspori 
y.  Dicky  70  id.  66  ;  Grove  y.  City  of  Ft.  Wayne^  45  id.  429 ;  8.  c, 
15  Am.  Bep.  262. 

This  duty  is  owing  to  all  who  haye  a  right  to  use  the  highway, 
and  who  in  using  it  exercise  ordinary  care  and  prudence.  The  right 
to  recoyer  for  injuries  resulting  from  a  neglect  of  this  duty  cannot 
be  defeated  upon  the  ground  that  some  accident  concurred  with  the 
defectiye  condition  of  the  highway  in  producing  the  injury.  It  is 
Well  settled  that  where  the  negligence  of  the  defendant  is  the  cause 
of  the  injury  an  action  will  lie^  although  there  may  haye  been  some 
ihteryening  agency.  Billman  y.  Indianapolis^  etc,<,  R.  R.  Co.,  76 
Ind«  166 ;  8.  G.y  40  Am.  Bep.  230. 

These  settled  principles  lead  to  the  conclusion,  that  where  a  horse 
takes  fright  and  runs  away  and  is  injured  because  of  the  negligence 
of  a  municipal  corporation  in  leaying  a  dangerous  excayation  in  a 
street  unprotected,  an  action  may  be  maintained  against  the  cor- 
poration, proyided  of  course  the  driyer  of  the  horse  exercised  due 
care  and  skill  in  driying  and  managing  it. 

JudgmmU  affifmsd. 


YovosKi  y.  Statx. 

09Ind.aOB.) 
Btmiay  — -  "  nscettUy  "—repairing  raOtsag. 


It  Is  lawful  to  make  necnswry  repain  of  arailwaj  irmck  on  Sandaj  in  oidsr 

to  avoid  delajing  trains  on  week  days.* 

/>|ONVI0TION  of  Sabbath-breaking.     The  opinion  states  the 


N.  0.  Ross  and  0.  B.  Ross,  for  appellants. 


nbameeOMI,  PML,  WUm.dtBm,  R.  Cb.  ▼.  L«hiiMm<861Cd.  ftm,  MAm.  Bep.ilfi^  ead 

note.  41S. 
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D.  P.  Baldwin^  attorney-general,  <7.  A  Peiersan  and  IT.  IT. 
nomian,  for  State. 

HowK,  J.  This  prosecution  was  commenced  upon  aflSdayit,  be- 
fore a  justice  of  the  peace  of  Pulaski  county,  on  the  21st  day  of 
September,  1881.  The  affidavit  charged  in  substance,  that  on  the 
18th  day  of  September,  1881,  at  said  county,  the  appellants,  Frank 
Yonoski,  Abraham  Timmins,  T.  B.  Fowler  and  Pat  Purcell  and  one 
Dague  Winn,  all  at  that  time  over  fourteen  years  of  age,  said 
day  being  the  first  day  of  the  week  commonly  called  Sunday,  were 
found  unlawfully  at  common  labor  and  engaged  at  their  usual 
Yocations,  to  wit :  Then  and  there  working  on  the  track  of  the 
Pittsburgh,  Cincinnati  and  St.  Louis  railroad,  such  common  labor 
and  usual  yocation  not  being  then  and  there  work  of  charity  or 
necessity^  and  the  said  appellants  and  Dague  Winn  not  being  then 
^  and  there  persons  who  conscientiously  observed  the  seventh  day  of 
the  week  as  the  Sabbath,  nor  travellers,  a  family  removing,  keepers 
of  atoll-gate  or  toll-bridge,  or  ferryman  acting  as  such,  contrary  to 
the  form  of  the  statute,  etc 

On  the  trial  of  the  cause  before  the  justice  the  appellants  were 
each  found  guilty,  as  charged  in  the  Affidavit,  and  judgment  was 
rendered  against  each  of  them  for  a  separate  fine  and  costs ;  and 
from  this  judgment  they  appealed  to  the  Circuit  Court.  There 
the  State  moved  the  court  for  leave  to  file  a  substituted  affidavit, 
which  motion  was  granted,  and  over  the  objection  and  exception  of 
the  appellants,  the  State  was  permitted  to  file  such  substituted 
affidavit  On  arraignment  thereon  and  a  plea  of  not  guilty,  the 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned, 
finding  the  appellants  guilty  as  charged,  and  assessing  their  punish- 
ment at  a  fine  in  the  sum  of  eight  dollars.  The  appellants'  motion 
for  a  new  trial,  and  the  separate  motion  of  each  of  them  in  arrest 
of  judgment,  was  overruled  by  the  court,  and  to  each  of  these  rul- 
ings they  and  each  of  them  excepted.  Judgment  was  then  ren- 
dered against  all  the  appellants  jointly  for  the  fine  assessed  and 
the  costs  of  the  prosecution. 

The  appellants  have  here  assigned,  as  errors,  the  foUowing  deci- 
sions of  the  Circuit  Court : 

1.  In  overruling  their  motion  to  dismiss  the  cause,  for  the  want 
of  a  sufficient  affidavit ; 

2.  In  permitting  the  State  to  file  a  substituted  affidavit ; 
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3.  In  overruling  the  motion  for  a  new  trial ;  and 

4.  In  overraling  the  motion  in  arrest  of  judgment 

The  important  and  controlling  questions  in  this  case  arise  under 
the  alleged  error  of  the  court  in  overruling  the  motion  for  a  new 
trial.  The  appellants'  counsel  concede  that  the  evidence  in  the 
record  makes  out  a  case  against  each  of  the  appellants  for  a  viola- 
tion of  the  law  for  the  protection  of  the  Sabbath,  unless  the  evi- 
dence shows  that  the  labor  they  were  engaged  in  was  a  work  of 
necessity,  within  the  meaning  of  that  expression  as  used  in  the 
statute.  The  appellants  were  the  servants  and  employees  of  the 
Pittsburgh,  Cincinnati  and  St  Louis  Bailway  Company,  and  the 
affidavit  charged  that  they  were  working  on  the  track  of  said  com- 
pany's railroad.  If  the  work,  in  which  they  were  engaged,  was  a 
work  of  necessity  to  the  railway  company,  within  the  meaning  of 
the  statute,  then  it  is  clear,  we  think,  it  was  also  a  work  of  necessity 
on  the  part  of  the  appellants,  as  the  servants  of  such  company. 

There  is  no  conflict  in  the  evidence  in  regard  to  the  necessity  for 
the  work,  or  to  the  necessity  for  doing  such  work,  on  the  first  day 
of  the  week  commonly  called  Sunday.  The  only  question  in  the 
case  is  this  :  Was  the  work,  in  which  the  appellants  were  engaged, 
such  a  work  of  necessity  as  fairly  comes  within  the  purview  and 
meaning  of  that  expression,  as  the  same  is  used  in  the  statute  for 
the  protection  of  the  Sabbath  ? 

The  evidence  on  the  point  under  consideration  consisted  of  the 
testimony  of  those  persons  who  were  in  charge  of  the  construction, 
repair  and  maintenance  of  the  company's  line  of  railway.  This 
evidence  is  too  long  to  be  set  out  in  full,  in  this  opinion ;  but  it 
showed  very  clearly,  we  think,  that  the  work  in  which  the  appellants 
were  engaged,  and  for  which  they  were  prosecuted  in  this  case,  was 
a  work  of  necessity,  and  that  there  was  a  real  necessity  for  the 
doing  of  this  work  on  Sunday ;  that  the  work  in  question  was  the 
taking  up  an  old  switch  and  putting  in  a  new  one,  and  could  not 
be  accomplished  in  less  time  than  eight  hours ;  that  this  work 
could  not  have  been  done  on  any  day  of  the  week,  except  Sunday, 
without  delaying  four  of  the  company's  trains,  and  that  Sunday  was 
the  only  day  of  the  week  on  which  the  work  could  be  done  without 
delaying  such  trains  ;  and  that  the  track  of  the  railroad  was  then 
in  very  bad  condition,  and  the  railway  company  was  engaged  in 
tak^g  up  the  old  iron  rails,  and  replacing  them  with  steel  rails, 
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but  the  change  of  switches  could  not  be  made  except  on  Sunday 
without  the  delaying  of  trains. 

We  are  of  the  opinion^  that  the  uncontradicted  facts  of  this  case 
clearly  show  that  the  work,  in  which  the  appellants  were  engaged 
and  for  which  they  are  prosecuted,  was  a  work  of  necessity,  within 
the  meaning  of  the  statute  for  the  protection  of  the  Sabbath.  In 
Morris  Y.  Staie,  31  Ind.  189,  this  court  cited  the  case  of  Flagg  y. 
Inhabitants  of  Millburyy  4  Gush.  243,  and  quoted  therefrom,  with 
approval,  the  following  language  :  "By  the  word  '  necessity'  in 
the  exception  we  are  not  to  understand  a  physical  and  absolute 
necessity ;  but  a  moral  fitness  or  propriety  of  the  work  and  labor 
done,  under  the  circumstances  of  any  particular  case,  may  be 
deemed  necessity  within  the  statute."  This  view  of  the  meaning  of 
the  word  "  necearity,"  as  used  in  the  Sunday  law,  has  been  approved 
in  a  number  of  the  later  decisions  of  this  court.  Crocket  v.  State, 
33  Ind.  416;  Wilkinson  v.  State,  59  id.  416;  s.  c,  26  Am.  Rep. 
84;  Edgwton  v.  State,  67  id.  588 ;  s.  c,  33  Am.  Sep.  110  ;  Turner 
V.  Slate,  67  Ind.  695. 

Doubtless  there  was  no  physical  or  absolute  necessity  in  the  case 
at  bar,  requiring  the  railway  company  to  cause  the  work,  in  which 
the  appellants  were  engaged,  to  be  done  on  Sunday.  But  the 
necessity  for  doing  the  work  on  that  day,  rather  than  on  some  other 
day  of  the  week,  grew  out  of  and  was  incident  to  the  particular 
business  in  which  the  railway  company  was  engaged ;  for  delays  in 
the  running  of  its  trains,  and  in  the  transaction  of  its  business, 
might  and  probably  would  injuriously  affect  not  only  the  company, 
but  also  the  general  public.  Therefore  it  seems  to  us  the  undisputed 
facts  of  this  case  clearly  show,  that  the  work  in  which  the  appel- 
lants were  engaged  was  a  work  of  necessity,  within  the  meaning  of 
that  expression,  as  used  in  the  statute  for  the  protection  of  the 
Sabbath.  It  follows  that  the  verdict  of  the  jury  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to  law;  and  for  these  causes 
the  appellants'  motion  for  anew  trial  ought  to  have  been  sustained. 

Some  other  questions  are  discussed  by  counsel,  but  the  conclu- 
sion we  have  reached  renders  it  unnecessary  for  us  to  consider  or 
decide  them. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Jttdgmmd 
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(99Ind.4n.) 
MmMpalcarparaUan^rigJU  to  drain  through  highway  outMo-^UtOmg  work, 

A  manidpal  corporation  ezerdBing  ordinary  care  and  akill  maj  oae  a  pablia 
.  waj,  lying  oatside  its  boandaries,  for  the  purpose  of  drainage*  withoat  any 

liability  for  damages  to  adjacent  property  owners. 
A  dty  is  not  boand  to  let  public  work  to  contractors. 

ACTION  of  damages  to  real  property.    The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

W.  K.  Marshall,  for  appellant. 

F.  T.  Hord  and  W.  B.  Hard,  for  appellee. 

Elliott^  C.  J.  Lands  lying  near  but  outside  of  the  corporate 
limits  of  the  city  of  Seymour  were  laid  off  into  lots  and  streets  and 
highways  proyided.f or.  After  the  lots  had  been  laid  off  and  a  plat 
made,  appellant  became  the  purchaser  of  one  of  the  lots  abutting 
upon  a  public  way  extending  into  the  city  of  Seymour;  improve- 
ments were  made  by  him  on  his  lot  and  a  fence  constructed  along 
the  line  of  the  public  way.  Sometime  afterward  the  municipal 
authorities  caused  a  wide  ditch  to  be  dug  along  the  side  of  the  way, 
and  did  this  without  having  tendered  the  appellant  any  compensa- 
tion. In  constructing  this  ditch  large  quantities  of  earth  were 
thrown  out  upon  the  highway,  and  by  this  act  the  corporation  ob- 
structed the  way  and  destroyed  the  grade.  The  ditch  receives  the 
waters  of  a  stagnant  pond  and  conducts  them  past  the  appellant's 
property,  and  also  receives  and  carries  ofF  noisome  fluids  from  the 
gutters  and  drains  of  the  city,  and  from  the  drains  of  a  woollen  mill 
situated  within  the  corporate  limits.  Noxious  and  unwholesome 
smells  arise  from  the  fluids  collected  in  the  ditch  and  spread  over 
the  appellant's  land  and  house,  rendering  his  house  unhealthy  and 
making  it  impossible  for  him  to  rent  his  property.  Before  the  con- 
struction of  the  ditch  no  noisome  fluids  flowed  by  appellant's  land, 
and  from  that  annoyance  it  was  entirely  free.  The  natural  flowage 
of  the  drainage  of  the  city  of  Seymour  and  of  the  waters  of  the 
stagnant  pond  was  changed  by  the  construction  of  the  ditch,  and 
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{he  drainage  of  the  city  and  the  waters  from  the  pond  made  to  flow 
by  the  appellant's  land.  We  have  omitted  the  epithets  and  merely 
formal  statements  of  the  appellant's  complaint,  bnt  have  given  in 
the  foregoing  synopsis  the  material  facts  which  it  contains.  A  de- 
murrer was  sustained  to  the  complaint  and  this  appeal  requires  us 
to  decide  whether  this  ruling  was  right  or  wrong. 

It  is  well  settled  that  the  doctrine  of  respondeat  superior  applies 
as  well  to  public  as  priyate  corporations.  The  difficulty  of  deter> 
mining  who  are  officers  and  servants  is  much  greater  in  the  one 
case  than  in  the  other,  but  there  is  no  doubt  at  all  as  to  the  appli- 
cability of  the  rule  to  municipal  corporations.  The  confessed  edle- 
gations  of  the  complaint  make  it  clear  that  the  relation  of  principal 
and  agent  and  of  master  and  servant  existed  between  the  appellee 
and  those  employed  in  opening  the  ditch. 

A  municipal  corporation  is  not  bound  to  let  aD  public  work  to  con- 
tractors. There  is  no  such  a  requirement  in  the  general  act  for  the 
incorporation  of  cities.  Sewers,  bridges  and  the  like,  may  be  built  by 
the  officers  of  the  city,  if  the  governing  corporate  officers  deem  it 
expedient.  There  are  many  provisions  in  the  general  act  conferring 
full  authority  upon  cities  to  do  such  work  through  their  own  officers 
and  servants.  As  shown  in  Oily  of  Aurora,  v.  P(tx,  78  Ind.  1,  the 
expressions  in  City  of  Delphi  v.  Evans,  36  id.  90;  s.  o.,  10  Am. 
Rep.  12,  indicating  that  all  public  work  must  be  let  to  contractors, 
are  not  correct  statements  of  the  law  and  did  not  constitute  any 
part  of  the  decision  of  the  court  It  is  very  evident  that  the  court 
did  not  concur  in  the  views  upon  this  subject  of  the  judge  by  whom 
that  opinion  was  prepared.  It  can  not  be  correctly  held  that  the 
appellee  could  not  have  done  the  work  described  in  the  complaint 
through  its  own  officers  and  servants.  The  power  to  so  perform 
the  work  the  corporation  unquestionably  possessed,  and  the  com- 
plaint explicitly  avers  that  it  was  done  by  the  corporate  officers, 
agents  and  servants. 

We  yield  full  assent  to  the  doctrine  that  consequential  injuries 
resulting  from  the  construction  of  municipal  improvements  in  the 
streets  of  the  city,  such  as  drains  and  sewers,  are  not  within  the 
provisions  of  the  Constitution  prohibiting  the  taking  of  private 
property  for  public  use  without  compensation  first  paid  or  tendered. 
We  fully  approve  the  rule  that  where  municipal  improvements  are 
made  with  ordinary  care  and  skill,  the  corporation  is  not  responsi- 
ble for  injury  resulting  to  adjacent  property.     Wets  v.  City  of  Madl- 
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son,  75  Ind.  241;  8.  c,  39  Am.  Bep.  135;  Maey  y.  OUy  of  Indiat^ 
^jjolisy  17  Ind.  267;  CUy  of  LafayeiUy.  Bush,  19  id.  326. 

For  an  error  in  the  exercise  of  a  legislative  power,  a  mnnidpal 
<x>rporation  is  not  liable;  nor  is  it  liable  for  failure  to  undertake 
public  improTements  unless  such  improvements  are  made  necessaij 
by  some  act  of  its  own.  Stackhouse  v.  Oiiy  of  Lafayette,  26  Ind. 
17;  City  of  Logansport  v.  Wright,  25  id.  512;  RoU  v.  City  of  Itir 
diajiapolis,  52  id.  547.  Where  however  ministerial  acts  are  under- 
taken, the  corjKiration  is  bound  to  the  exercise  of  reasonable  skill 
and  ordinary  care.  For  a  failure  to  exercise  such  skill  and  care, 
the  corporation  is  liable  to  one  who  suffers  injury  because  of  the 
negligent  omission  to  use  the  requisite  degree  of  care  and  skill. 

It  has  been  a  much  debated  point  whether  a  municipal  corpora- 
tion is  liable  for  a  negligent  error  in  the  plan  of  a  drain  or  sewer. 
It  is  conceded  on  all  sides  that  there  is  liability  where  there  is  want 
of  skill  or  care  in  the  mechanism;  but  there  are  very  many  cases 
holding  that  there  is  none  where  the  defect  is  in  the  plan.  As 
4shown  in  Weis  v.  City  of  Madison,  supra,  our  cases  have  uniformly 
held  that  the  corporation  is  liable  for  negligent  error  in  the  plan. 
City  of  Indianapolis  v.  Huffer,  30  Ind.  235;  City  of  Lidianapolis 
V.  Lawyer,  38  id.  348;  City  of  Indianapolis  v.  Tate,  39  id.  282. 
The  opinion  expressed  by  Judge  Dillon  in  the  last  edition  of  his 
work,  is  in  harmony  with  the  decisions  of  this  court,  as  is  fully  evi- 
denced by  the  extract  quoted  in  Weis  v.  City  of  Madison,  supra. 
We  are  not  disposed  to  depart  from  the  rule  which  has  so'long  pre- 
vailed in  this  State.  We  are  satisfied  that  it  is  a  sound  salutary 
one,  and  we  knoyr  that  it  is  growing  in  favor  with  the  text-writ- 
ers and  the  courts.  A  slight  change  in  the  facts  of  the  case 
in  hand  would  make  it  a  striking  illustration  of  the  wisdom  of 
the  rule.  Let  it  be  added  to  the  facts  stated,  that  the  ditch  is  to 
be  a  permanent  one,  occupying  ten  feet  of  the  way,  with  banks  on 
each  side  four  or  five  feet  high  and  as  many  broad,  thus  occupying 
the  entire  way,  and  rendering  it  unsuitable  for  travel.  If  the  facts 
supplied  by  our  supposition  were  all  in  the  complaint,  we  think  the 
plainest  principles  of  justice  would  require  that  relief  be  granted 
adjoining  proprietors.  One  would  think  that  the  property  owner 
was  quite  as  seriously  injured  by  the  lack  of  skill  in  devising  the 
plan  as  he  could  possibly  be  by  any  want  of  care  or  skill  in  the  }>er- 
formance  of  the  work.  Whether  the  unskilfulness  of  the  plan  or 
the  negligent  manner  of  executing  it  destroyed  the  highway,  the  in^ 
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jury  would  be  the  same.  The  true  rule^  reasonable  in  itself  and 
just  in  its  results,  is  that  the  skill  and  care  must  extend  both  to 
the  plan  and  its  execution.  The  appellee's  contintion  that  an  ac- 
tion will  not  lie  where  the  only  want  of  skill  is  in  doT^jsing  the  plan 
can  not  prevaiL 

A  municipal  corporation,  haying  authority  to  construct  a  drain 
or  sewer  in  a  public  street,  must  necessarily  be  allowed  a  reasonable 
time  in  which  to  do  the  work,  and  must  also  be  allowed  to  obstruct 
the  street  for  a  reasonable  length  of  time,  although  inconvenience 
and  injury  may  result  to  citizens  and  property.  Haying  a  right  to 
do.  the  work,  the  corporation  must  have  all  the  incidental  powers 
necessary  to  effectuate  the  principal  power.  But  in  performing 
the  work,  the  corporation  acts  ministerially  and  must  proceed  with 
ordinary  diligence,  skill  and  care.  The  work  must  be  prosecuted 
with  reasonable  diligence,  for  the  corporation  has  no  right  to  ob-^ 
struct  the  public  highways  for  an  unreasonable  length  of  time. 
The  diligence  required  is  not  confined  merely  to  the  skill  and  care 
required  to  do  the  work  properly  and  make  it  safe,  but  it  also  ex- 
tends to  the  time  within  which  it  must  be  done.  The  complaint 
before  us  does  not  show  that  the  corporation  is  not  prosecuting  the 
work  with  reasonable  diligence.  It  does  not  show  that  the  ob- 
struction of  the  highway  is  intended  to  be  a  permanant  one.  For 
any  thing  that  appears,  reasonable  diligence  was  exercised.  There 
is  nothing  to  show  that  the  corporation  does  not  intend  to  make  the 
public  way  safe  and  convenient  for  travel.  It  may  well  be  inferred 
that  the  corporation  will  complete  the  drain  in  a  proper  manner 
and  leave  the  highway  in  good  condition.  It  does  not  even  appear 
that  the  ditch  is  a  permanent  one  or  that  it  is  to  be  kept  open.  It 
can  not  be  presumed  for  the  purpose  of  making  out  a  cause  of  ac- 
tion in  favor  of  appellant,  that  the  corpo/ate  ofiScers  will  violate  the 
law  and  perpetrate  a  wrong.  The  presumption  is  the  reverse. 
Until  the  contrary  ap^iears  the  officers  of  a  public  corporation  are 
presumed  to  have  done  their  duty.  Sms  v.  CUy  of  Frankforty  79 
Ind.  446. 

Material  facts  essential  to  the  existence  of  a  cause  of  action  should 
be  positively  alleged.  They  should  not  be  left  to  be  gathered  by 
mere  conjecture,  nor  should  they  be  stated  by  way  of  recital.  Jtich- 
son  School  Tp.  v.  Farlota,  75  Ind.  118. 

The  appellant  contends  that  the  municipal  authorities  have  no 
power  to  put  ditches  or  drains  in  highways  outside  of  the  city  limits. 
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and  that  it  is  therefore  not  necessary  for  the  complaint  to  show 
that  there  was  lack  of  diligence,  skill  or  care  in  the  performance  of 
the  work.  If  appellant  is  right  in  his  assumption  that  the  corpo- 
rate officers  had  no  power  to  construct  the  drain  outside  of  the  city 
limits,  his  case  is  at  an  end,  for  he  can  not  maintain  an  action 
against  the  municipality.  This  doctrine  is  thus  expressed  in  Smith 
V.  City  of  Rochester y  76  N.  Y.  506  :  "  The  doctrine  is  well  settled, 
that  municipal  corporations  are  within  the  operation  of  the  general 
rule  of  law,  that  the  superior  or  employer  must  answer  civilly  for 
the  negligence  or  want  of  skill  of  an  agent  or  servant  in  the  course 
of  their  employment,  by  which  another  is  injured.  It  is  essential 
however  to  establish  such  a  liability,  that  the  act  complained  of 
must  be  within  the  scope  of  the  corporate  powers,  as  provided  by 
charter  or  positive  enactment  of  law.  If  the  act  done  is  committed 
outside  of  the  authority  and  power  of  the  corporation  as  conferred 
by  statute,  the  corporation  is  not  liable,  whether  its  officers  directed 
its  performance,  or  it  was  done  without  any  express  direction  or 
command."  The  leading  American  case  upon  this  subject  is  that 
of  Mayor  v.  Ounliffy  2  N.  Y.  165,  and  this  court  has  in  many  cases 
given  its  approval  to  the  rule  there  declared.  In  Browning  v. 
Board  (Jom'rs,  44  Ind:  11,  the  court  cited  with  approval  the  case 
named  and  many  others,  and  declared  that  the  officers  of  a  corpora- 
tion are  the  mere  agents,  and  where  they  transcend  the  boundaries 
prescribed  for  them,  the  corporation  is  no  more  bound  by  their  acts 
than  any  individual  by  the  unauthorized  act  of  his  agent.  In  the 
earlier  case  of  Johnson  v.  Common  Council^  16  Ind.  227,  the  same 
general  principle  was  recognized  and  enforced.  In  the  later  case  of 
ffaag  v.  Board  Comers,  60  Ind.  511;  s.  c,  28  Am.  Bep.  654,  the  doc- 
trine of  Browning  v.  Board,  etc,  is  approved  and  the  statement  of 
the  rule  made  by  Judge  Qillon  i»  recognized  as  a  correct  enunci- 
ation of  the  law.  In  the  latest  case  upon  this  subject,  that  of 
Driftwood  V.  T.  Go.  v.  Board  Comers,  72  Ind.  226,  the  principle 
stated  found  full  and  forcible  recognition,  all  the  more  forcible  be- 
cause of  the  sharply  defined  distinction  there  made  between  officers 
of  public  corporations  and  agents  of  private  ones.  If  appellant's 
proposition,  that  the  city  officers  wrongfully  went  outside  of  the 
corporate  limits,  could  be  maintained,  it  would  defeat  his  action  ; 
he  would,  in  that  event,  "  be  hoist  by  his  own  petard."  But  his 
proposition  can  not  be  sustained. 
The  municipal  officers  have  power  to  construct  drains  in  public 
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highways  outside  of  the  city  limits.  It  is  provided  in  subdivision 
26  of  section  53  of  the  act  for  the  incorporation  of  cities,  that  the 
corporate  authorities,  ''  for  the  purjKise  of  drainage  of  such  city, 
may  go  beyond  the  city  limits  and  condemn  lands  and  materisds 
and  exercise  full  jurisdiction,  and  all  the  necessary  power  therefor." 
There  are  other  provisions  in  the  act  conferring  authority  upon 
municipal  officers  to  go  beyond  the  corporate  limits  for  the  purpose 
of  doing  acts  essential  to  the  public  welfare. 

The  question  next  encountered  is  whether  the  municipal  cor- 
poration has  a  right  to  use  a  public  way  lying  outside  of  its 
boundaries,  for  the  purposes  of  drainage,  without  paying  or  tender- 
ing damages  to  adjacent  property  owners.  We  have  already  seen  that 
it  has  been  long  and  firmly  settled,  that  a  municipal  corporation  is 
not  liable  for  consequential  injuries,  resulting  from  improvements 
made  in  or  upon  the  streets  of  the  corporation  to  property  abutting 
upon  the  streets  of  the  municipality.  We  are  now  to  inquire 
whether  a  different  rule  obtains  where  the  injury  results  from  the 
construction  of  drains  in  highways  which  lie  outside  the  corporate 
limits. 

Highways,  whether  within  or  without  the  limits  of  a  municipal 
corporation,  are  subject  to  legislative  control,  provided  that  their 
character  as  highways  may  not  be  entirely  divested.  In  Cornnwn 
Council  of  Indianapolis  v.  Croas,  7  Ind.  9,  it  was  held  that  an 
abutter  has  a  private  right  distinct  from  that  of  the  public,  which 
the  legislature  can  not  take  away.  This  doctrine  has  often  been 
approved.  Haynes  v.  37ioma«,  7  Ind.  38  ;  Tate  v.  0.  dt  M,  R.  R, 
Co.y  id.  479 ;  Proixman  v.  Indianapolis^  etc.,  R.  Co.,  9  id.  467  ; 
State  V.  Berdeita,  73  id.  185  ;  s.  c,  38  Am.  Bep.  117.  It  is  not 
however  to  be  inferred  from  this  doctrine,  that  public  highways 
may  not  be  used  for  public  purposes  other  than  that  of  travel, 
although  this  is  undoubtedly  the  primary  purpose  for  which  high- 
ways are  established.  It  may  be  and  probably  is  true,  that  no 
public  use  can  be  authorized  which  will  deprive  the  way  of  it? 
character  as  a  public  road,  which  every  citizen  has  a  right  to  use 
for  the  purpose  of  travel  Subordinate  to  this  one  great  ano 
primary  purpose  are  other  uses  which  may  lawfully  be  made  of  a 
highway.     An  American  writer  says  : 

'*  The  power  of  the  public,  or  of  municipal  corporations  acting 
in  the  public  behalf,  over  highways,  is  not  restricted  to  their  umt 
lor  the  mere  purpose  of  transit    It  extends  to  the  promotion  of  tea 
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public  conyenience  b^  the  laying  of  water-pipes  and  gas-pipeein 
the  streets  of  cities ;  and  to  the  promotion  of  the  pnblic  health  by 
the  construction  of  drains  and  sewers,  or  making  any  other  changes 
therein.  And  any  injury  which  results  to  individuals  from  such  a 
use  of  the  public  streets,  unless  there  be  a  lack  of  proper  care,  is 
damnum  absque  injuria.  Thus  it  has  been  decided  that  a  city  has 
the  right  to  fill  up  a  water-course,  if  that  be  the  best  means  of 
remedying  a  nuisance  which  it  occasions,  and  that  the  fact  that  a 
riparian  proprietor  is  thereby  deprived  of  his  right  to  pass  and  re- 
pass upon  the  water-course  from  his  land  to  the  sea,  or  is  damnified 
by  the  noisome  smells  generated  by  the  stagnation  of  the  water, 
does  not  entitle  him  to  damage.  Such  a  proceeding  stands  on  the 
same  footing  as  quarantine  or  fire  regulations,  from  which  if  the 
individual  receives  damage,  the  law  presumes  him  to  be  indemnified 
by  sharing  their  advantages,  and  holds  it  to  be  damnum  absque 
injuria.  And  it  makes  no  difference  though  the  regulations  thus 
made  be  of  such  a  character  as  to  suspend  the  enjoyment  of  the 
property  in  the  sole  mode  in  which  the  party  plaintiff  is  entitled  to 
use  it."    Angell  on  Highways,  §  216. 

There  are  many  authorities  cited  in  support  of  the  text,  but  we 
do  not  deem  it  necessary  to  approve  or  disapprove  of  the  extent  to 
which  the  doctrine  is  carried  by  the  author,  but  we  do  sanction  his 
statements  in  so  far  as  they  declare  that  many  public  uses  other  than 
that  of  travel  may  be  made  of  highways  without  entitling  adjoin- 
ing proprietors  to  compensation.  Judge  Dillon  says  that  the 
highways  of  a  State  are  under  the  paramount  and  primary  control 
of  the  legislature,  and  that  they  may  be  devoted  to  other  public 
uses  than  those  of  travel.  2  Dill.  Mun.  Corp.,  g§  656,  688.  It  is 
clear  upon  principle  as  well  as  authority,  that  the  legislature  may 
delegate  power  to  municipal  corporations  to  make  use  of  highways 
for  the  purpose  of  drainage.  In  such  a  case  the  municipality  is  in 
some  sense  the  agent  of  the  State.  It  was  said  by  the  Supreme 
Court  of  the  United  States,  in  Tramtportation  Oo.  v.  Chicago,  99 
U.  S.  635,  that  '^  it  is  undeniable  that  in  making  the  improvements 
of  which  the  plaintiffs  complain  "  (constructing  a  tunnel)  **  the 
city  was  the  agent  of  the  State,  and  performing  a  public  duty  im- 
posed upon  it  by  the  legislature  ;  and  that  persons  appointed  or 
authorized  by  law  to  make  or  improve  a  highway  are  not  answerable 
lor  consequential  damages,  if  they  act  within  their  jurisdiction  and 
with  care  and  skill,  is  a  doctrine  almost  universally  accepted  alike 
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in  England  and  in  this  country.''  Further  on  in  the  same  opinion, 
it  is  said  : 

''  The  State  holds  its  highways  in  trust  for  the  public.  Improve- 
ments made  by  its  direction  or  by  its  authority  are  its  acts,  and  the 
ultimate  responsibility  of  course  should  rest  upon  it.  But  it  is  the 
prerogative  of  the  State  to  be  exempt  from  coercion  by  suit,  except 
by  its  own  consent  This  prerogative  would  amount  to  nothing  if 
it  does  not  protect  the  agents  for  improving  highways  which  the 
State  is  compelled  to  employ.  The  remedy  therefore  for  a  conse- 
quential injury  resulting  from  the  State's  action  through  its  agents, 
if  there  be  any,  must  be  that,  and  that  only,  which  the  legislature 
shall  give." 

Judge  pooley  maintains  the  general  doctrine,  that  consequential 
damages,  flowing  from  the  construction  of  public  improvements, 
will  not  give  a  right  of  action.  Oooley's  Oonst.  Lim.  676  (4th  ed.). 
It  must  be  held  upon  principle  as  well  as  upon  authority,  that  the 
legislature  may  authorize  the  reasonable  use  of  highways  by  a 
municipal  corporation  for  the  purposes  of  drainage,  whether  such 
highways  are  within  or  without  the  territorial  limits  of  the  cor- 
poration. If  this  be  correct,  then  it  must  follow  that  for  conse- 
quential injuries,  resulting  from  the  proper  and  reasonable  exercise 
of  such  authority,  there  can  be  no  recovery,  since  to  hold  otherwise 
would  be  to  declare  that  for  the  performance  of  a  lawful  act  in  a 
lawful  manner  a  public  corporation  may  be  treated  as  a  wrong- 
doer, and  as  such  mulcted  in  damages.  It  would  violate  all  princi- 
ples of  logic  as  well  as  of  law  to  hold  that  one  who  had  committed 
no  tortious  act,  but  had  done  what  the  law  authorized  and  in  the 
manner  prescribed  by  law,  should  be  held  to  the  same  responsibility 
as  are  those  who  are  guilty  of  actionable  torts. 

The  complainty  as  we  have  seen,  is  not  so  framed  as  to  snow  nUat 
the  drain  is  a  permanent  one,  destroying  the  whole  highway  for  the 
purposes  of  travel,  and  we  are  not.  therefore  called  upon  to  decide 
whether  a  highway  can  be  taken  and  so  used  for  drainage  purposes 
as  to  cut  off  all  means  of  ingress  and  egress  to  and  from  abutting 
lands.  Judge  Oooley  cites  our  own  and  other  cases  holding  that 
abutters  have  a  private  right  distinct  from  the  public,  of  which 
they  can  not  be  deprived  without  compensation.  Const.  Lim. 
(4th  ed.)  679,  n.  1.  It  is  a  very  grave  question  whether  the  entire 
destruction  of  a  highway  by  conversion  into  an  open  drain  is  not 
such  an  invasion  of  private  right  as  to  give  a  complete  cause  of 
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actioiL  Bat  as  the  complaint  failfl  to  properlf  show  a  permanent 
occupancy  of  the  way,  we  regard  this  question  as  not  fairly  in  the 
record. 

We  have  no  difficulty  in  agreeing  with  appellee's  oounsel,  that 
one  who  sustains  an  injury  in  common  with  the  public  from  the  ob- 
struction of  a  highway  can  not  maintain  a  private  action.  This 
rule  is  as  old,  at  least,  as  Fiiieux  v.  Hovendeny  Oro.  Eliz.  664,  where 
there  was  an  unlawful  obstruction  of  a  public  way,  and  it  was  held 
that  '^without  a  special  grief  shown  by  the  plaintiff,  the  action  lies 
not,  but  it  is  punishable  in  the  leet"  Our  own  court  has  recognized 
and  enforced  this  doctrine.  McCowan  v.  WJnfestden,  31  Ind.  2S&, 
But  while  this  is  sound  doctrine,  it  is  equally  well  settled  that 
where  one  does  sustain  a  special  injury,  different  in  character  from 
that  sustained  by  the  public,  he  may  haye  his  action*  Rossy.  ThK^np- 
sofiy  78  Ind.  90.  It  is  undoubtedly  true  that  the  special  injury  is 
the  gist  of  the  action,  and  that  facts  showing  such  an  injury  must 
be  alleged.  Where  it  appears  that  lands  abut  upon  a  highway,  and 
that  the  highway  supplies  the  only  means  of  ingress  and  egress,  and 
that  the  obstructions  permanently  destroy  the  way,  a  special  injury 
is  shown.  Ross  y.  niompson,  supra,  and  authorities  there  cited. 
If  a  person  is  by  an  unlawful  act  deprived  of  all  means  of  getting  to 
and  from  his  property,  he  suffers  an  injury  different  not  only  in 
degree,  but  in  kind,  from  other  citizens.  The  right  to  free  passage 
upon  a  highway  is  a  common  right,  to  be  vindicated  otherwise  than 
by  a  private  action  ;  but  the  unlawful  destruction  of  the  means  of 
access  to  private  property  affects  the  individual  owner,  and  not  the 
public.  A  right  of  access  to  one's  own  property  is  a  private  right 
to  be  vindicated  by  a  private  action  or  not  at  alL  We  are  not  of 
course  speaking  of  cases  where  the  access  is  made  more  difficult  or 
the  route  more  circuitous,  but  of  cases,  such  as  the  complaint  at- 
tempts to  make,  of  total  deprivation  of  the  right.  But  we  come 
again  to  the  infirmity  in  the  complaint.  We  can  not  conclude  as 
matter  of  law  from  the  facts  stated  that  there  is  any  thing  more 
than  a  reasonable  and  temporary  use  of  the  highway  for  a  lawful 
purpose. 

The  judgment  must  be  affirmed. 

Judgment  affinmd. 
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If  •  aoiitoipal  eorpoffttlon  te  lield  bj  Jadgmont  lor  damages  in  oxiiMqqmieaiiC 
Iha  ODiafe  coedltioB  of  its  sidewalk,  it  has  a  remed j  over  against  the  penoo 
flaoaing  the  nuiaanoe,  unless  as  between  it  and  him  it  was  itself  a  wrong* 
doer ;  bat  each  person  is  not  eoneladed  bj  such  Judgment  unless  he  had 
notiee  of  and  an  opportunitj  to  defend  that  action ;  and  if  he  had  not,  Iha 
injufod  penon  moat  be  shown  to  have  been  free  from  negligence. 

AOTION  oyer  for  damages.    The  opinioii  rtafes  the  oaie.    Th» 
phiintifl  had  judgment  below. 

/.  K.  8imi,  tor  appeUant 

0.  B.  Brumbaugh,  W.  R.  Hinea  and  /•  ClayboMgh,  for  appeDee. 

WoRDBH,  J.  Amended  complaint  by  the  appellee  against  the 
i^pellant,  as  follows  : 

*'  The  plaintiff  complains  of  the  defendant  and  says,  that  prior 
to  the  29th  day  of  June,  1878,  the  defendant  constructed  in  and 
upon  a  certain  sidewalk  within  the  town  of  Frankfort^  in  Clinton 
county^  Indiana,  which  sidewalk  was  and  is  on  the  east  side  of  Main 
street  in  said  town,  and  extending  there  along  north  from  Wash- 
ington street  in  said  town,  a  certain  iron  picket  fence  along  and 
upon  the  edge  of  an  excavation  which  said  defendant  had  also  dug 
and  constructed ;  that  from  the  time  of  said  construction  said  de- 
fendant had  kept  and  maintained  said  picket  fence  and  said  excava- 
tion in  and  upon  said  sidewalk  in  said  town  of  Frankfort,  and  in 
the  city  of  Frankfort,  Clinton  county,  Indiana,  which  was  at  the 
time  of  said  construction  the  town  of  Frankfort,  but  now  is,  and 
was  on  said  29th  day  of  June,  and  has  been  ever  since,  the  city  of 
Frankfort ;  that  said  defendant  so  erected,  constructed  and  main- 
tained said  picket  fence  in  and  upon  said  sidewalk  along  the  edge 
of  said  excavation,  wrongfully  and  without  the  authority  of  said 
town  (now  city)  of  Frankfort ;  that  on  the  said  29th  day  of  June, 
1878,  in  the  night  time  thereof,  one  John  D.  Kersey,  while  passing 
upon  and  along  said  sidewalk,  fell  upon  said  picket  fence  and  thereby 
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rastained  seyere  pergonal  and  bodily  injury ;  that  afterward,  to  wit, 
at  the  October  term,  1878,  of  the  GUnton  Gircnit  Gourt,  the  said 
John  D.  Kersey  entered  and  instituted  suit  against  the  plaintiff, 
the  city  of  Frankfort,  for  the  damages  he  had  sustained  by  filing 
upon  said  picket  fence,  and  such  subsequent  proceedings  were  had 

in  said  court  in  said  suit  as  that,  on  the judicial  day  of  said 

term  of  said  court,  the  said  John  D.  Kersey  obtained  a  judgment 
in  his  favor  against  said  city  for  damages  on  account  of  said  injury, 
in  the  sum  of  $300,  and  for  the  further  sum  of  141.20  costs ;  that 
said  city  appeared  and  defended  said  action  by  her  regularly  ap- 
pointed attorneys  and  by  able  and  competent  attorneys  specially 
employed  by  her  to  assist  in  the  defense  of  said  action ;  that  after 
the  rendition  of  said  judgment  and  before  the  bringing  of  this 
action,  to  wit,  on  December  7,  1878,  said  city  fully  paid  said  judg- 
ment for  damages  and  costs  in  the  sum  of  t341.20  ;  that  defendant 
is  indebted  to  plaintiff  on  account  of,  and  for  the  repayment  of 
said  damages  and  costs  in  the  sum  of  $341.20,  and  interest  on  the 
same  at  the  rate  of  six  per  cent  per  annum  from  the  date  of  the 
payment  of  the  same  by  said  plaintiff,  which  amount  is  wholly  due 
and  unpaid.     Wherefore,"  etc. 

Demurrer  to  the  complaint  for  want  of  sufficient  facts  overruled, 
and  such  further  proceedings  were  had  as  that  judgment  was  ren- 
dered for  the  plaintiff. 

The  question  is  presented,  whether  the  complaint  stated  facts 
showing  that  the  plaintiff  was  entitled  to  recover. 

We  quote  section  1035,  2  Dill.  Mun.  Gorp.  (3d  ed.),  as  containing 
a  summary  of  the  law  applicable  to  the  case  : 

''  If  a  municipal  corporation  be  held  liable  for  damages  sustained 
in  oonsequence  of  the  unsafe  condition  of  the  sidewalks  or  streets, 
it  has  a  remedy  over  against  the  person  by  whose  act  or  conduct 
the  sidewalk  or  street  was  rendered  unsafe,  unless  the  corporation 
was  itself  a  wrong-doer,  as  between  itself  and  the  author  of  the 
nuisance ;  and  if  the  latter  had  notice  of  the  pendency  of  the 
action  against  the  municipality,  and  could  have  defended  it,  he 
has  been  held  to  be  concluded  as  to  the  existence  of  the  defect  or 
nuisance  in  the  street,  and  as  to  the  liability  of  the  corporation  to 
the  plaintiff  in  consequence  thereof,  and  as  to  the  amount  of  dam- 
ages or  injury  it  occasioned.  But  although  duly  notified,  he  is  not, 
says  the  Supreme  Gourt  of  the  United  States,  'estopped  from  show- 
ing that  he  was  under  no  obligation  to  keep  the  street  in  a  sale 
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condition,  and  that  it  was  not  throngh  his  fault  that  the  accident 
happened. ''' 

As  there  is  no  allegation  in  the  compliunt  that  the  defendant  had 
notice  of  the  action  of  Kersey  against  the  city,  and  an  oppor- 
tunity of  defending  it,  his  liability  is  not  shown  to  be  established 
by  the  judgment. 

In  such  case,  in  order  to  make  the  complaint  good,  it  should  at 
least  show  such  a  state  of  facts  as  would  have  made  the  defendant 
liable  to  Kersey,  had  the  latter  brought  his  action  against  the 
defendant  instead  of  the  city.  This  the  complaint  does  not  do. 
It  does  net  allege  in  any  manner  that  Kersey  was  free  from  neg- 
ligence contributing  to  his  injury.  For  this  reason  the  complaint 
was  insufficient. 

The  judgment  below  is  reyersed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

Judgment  aeeordingh/. 
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Whn»  ooe  Irijb  goods  intandiog  not  to  paj  for  them,  the  Condor  wmj 

the  goods  from  his  asslgiiee.    (fim  noU,  j>«  688.) 

rilHB  opimon  states  the  case. 

W.  B.  MoNMy,  for  Belding  Bro.  &  Oa 
SnUlh  A  Allison,  for  Frankland. 

OooPBBy  J.  An  agreed  case  to  test  the  question  whether  the 
Tendor  or  the  assignee  of  the  yendee  under  a  general  assignment 
for  the  benefit  of  creditors  has  the  better  title  to  certain  goods. 
The  trial  judge  found  in  favor  of  the  defendant^  the  assignee,  and 
the  plaintiffs  appealed. 

On  November  3^  1881|  B.  Levison  &  Bro.,  merchants  at  Nash* 
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Tille,  ordered  goods  from  Belding  Bros.  &  Go.  at  Cincinnati^  to  the 
Talue  of  $153.  The  goods  were  shipped  from  Cincinnati  on  No- 
Tember  4,  1881.  On  the  7th  of  the  same  month,  Levison  &  Bro. 
made  an  assignment  of  their  stock  to  J.  Frankland  as  trustee  for 
the  benefit  of  all  their  creditors.  The  assignment  conyeys  '^  all  of 
OUT  property  of  every  description,  the  same  being  embraced  in  a 
sohednle  herewith  annexed,  and  made  a  part  of  this  conyeyance." 
The  goods  in  controversy  were  not  mentioned  in  the  schedule,  nor 
were  Belding  Bros.  &  Go.  named  in  the  schedule  of  creditors  at- 
tached to  the  assignment.  There  is  a  provision  in  the  assignment 
that  any  creditor  of  the  assigning  firm  shall  share  in  the  benefits  of 
the  conveyance  although  omitted  from  the  schedule.  The  trustee, 
upon  the  execution  and  registration  of  the  assignment,  immediately 
took  possession  of  the  effects  conveyed,  and  began  to  execute  the 
trust,  but  the  goods  of  Belding  Bros.  &  Go.  had  not  then  reached 
Nashville.  Afterward  the  goods  arrived  and  were  delivered  by 
the  carrier  to  the  drayman,  who  had  been,  previous  to  the  assign- 
ment, employed  by  Levison  &  Bro.,  with  authority  to  receive  and 
receipt  for  goods  consigned  to  the  firm.  This  authority  had 
not  been  revoked  and  no  special  authority  had  been  conferred 
upon  him  after  the  execution  and  registration  of  the  assign- 
ment. The  drayman  receipted  for  the  goods  in  his  own  name,  and 
delivered  them  to  the  trustee.  After  the  goods  were  received  by 
the  trustee,  Levison  &  Bro.  expressed  to  him  the  desire  that  as  they 
had  not  been  paid  for,  they  should  be  shipped  back  to  Belding  Bros. 
&  Go.  The  trustee  acting  under  legal  advice  took  charge  of  the 
goods,  claiming  them  as  part  of  the  assets  of  Levison  &  Bro.,  but 
kept  the  proceeds  of  their  sale  separate  from  the  other  assets,  in 
order  to  prevent  complication  in  the  event  of  litigation.  On  No- 
vember 12,  1881,  Belding  Bros.  &  Co.,  after  the  goods  had  been 
received  by  the  trustee,  wrote  to  their  attorney  at  Nashville  to  stop 
the  goods  in  transit,  and  if  they  had  been  delivered  after  the  execu- 
tion of  the  assignment  to  take  charge  of  them. 

[Minor  inquiry  omitted.] 

It  is  now  well  settled  both  in  England  and  America  that  if  aper^ 
son  purchase  goods  with  the  fraudulent  intention  of  not  paying  for 
them,  the  vendor  may  disaSirm  the  sale,  although  the  goods  be  de- 
livered, and  revest  the  property  in  him  and  recover  them  by  action 
against  the  vendee.  Load  v.  Oreefi,  15  M.  &  W.  216;  Stewart  v. 
Smermmj  62  N.  H.  801;  Eline  v.  Baker,  U9  Mass.  253;  Cary  V;. 
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HotaUing,  1  Hill,  31 1.  The  mere  insolvency  of  the  purchacier  with- 
out more,  will  not  suffice  to  ayoid  the  sale.  Ex  parte  Whitta^ 
ker,  L.  R.,  10  Oh.  App.  446;  Nichohy.  Pinner,  18  N.T.  300;  Sotahff 
V.  BigehWy  12  Pick.  307  (23  Am.  Dec.  607) .  Yet  the  fraudulent  in- 
tent may  be  deduced  from  the  facts  and  circumstances  without  any 
actual  representations,  full  knowledge  by  the  purchaser  of  his  insolv- 
ency being  always  a  controlling  element.  Hennequin  v.  Naylor,  24 
N.  Y.  139;  Thompson  v.  Roeey  16  Oonn.  71;  Talcott  v.  Henderwny 
31  Ohio,  162;  s.  o.,  27  Am.  Bep.  501.  If  the  vendor  may  recover 
possession  of  the  goods  against  the  vendee,  he  has  the  same  right 
against  an  assignee  under  a  voluntary  assignment  for  the  benefit  of 
creditors  who  stand  in  the  shoes  of  the  assignor.  Nichols  v.  Michael, 
23  N.  Y.  264.  The  rule  is  general  in  the  absence  of  a  statute  or 
fixed  statutory  policy  to  the  contrary,  that  a  title  or  equity  good 
against  a  party  will  be  equally  good  against  an  assignee  under  a  vol- 
untary assignment  to  secure  pre-existing  debts.  Turner  v.  PeHgrew, 
6  Humph.  440;  Broton  v.  Vanlier,  7  id.  239;  FamU  v.  HeeliU 
Amb.  726;  Haggerty  v.  Palmer,  6  Johns.  Oh.  437;  Keeler  v.  Field, 
1  Paige,  312;  Harding  v.  JUetz,  1  Tenn.  Oh.  610.  And  a  fortiori, 
against  an  assignee  by  operation  of  law,  as  an  assignee  in  bankruptcy, 
who,  it  has  been  held  by  the  very  highest  authority,  in  precisely 
this  class  of  cases  takes  only  the  defeasible  title  of  the  bankrupt 
purchaser,  and  must  yield  to  the  vendor  upon  a  prompt  disaffirm- 
ance by  him  of  the  contract  Donaldson  v.  Farwell,  93  U.  S.  631. 
The  latest  decision  on  this  subject  holds  that  while  silence  is  not 
fraud,  concealment  of  insolvency,  with  no  reasonable  expectation  of 
paying,  renders  a  sale  fraudulent,  and  the  vendor  is  entitled  to  re- 
cover the  property  from  the  vendee's  voluntary  assignee;  Davis  v. 
Stewart,  8  Fed.  Bep.  803,  an  abstract  of  which  is  given  in  24  Alb. 
L.  J.  616.  And  it  seems  to  have  been  held  that  the  receipt  of 
goods  by  an  insolvent,  with  design  not  to  pay  for  them,  would  avoid 
the  sale  although  he  had  no  such  design  when  he  ordered  them. 
Pike  V.  Wieting,  49  Barb.  314. 

In  the  case  before  us  the  facts  disclosed  leave  no  doubt  that  Levi- 
son  &  Bro.  were  utterly  insolvent  at  the  time  of  their  purchase  of 
the  goods  from  Belding  Bros.  &  Oc,  and  must  have  known  the  fact, 
their  assignment  having  been  made  only  three  days  after  the  ship- 
ment of  the  goods.  They  did  not  include  the  goods  in  their  assign- 
ment to  the  defendant,  nor  mention  the  plaintifb  in  their  schedule 
of  liabilities,  and  as  soon  as  they  learned  that  the  goods  )iad  been 
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leoeiYed  by  the  defendant  they  desired  him  to  ship  them  back  to 
the  plaintiffs.  There  is  therefore  in  this  case  knowledge  of  in- 
solTency  by  the  purchasers  at  the  time  of  the  purchase,  concealment 
of  the  &ct,  actual  insolvency  before  a  receipt  of  the  goods,  and  a  re- 
fusal of  the  purchasers  to  recognize  the  goods  as  belonging  to  them. 
If  the  suit  was  against  the  purchasers  there  would  be  no  doubt  of 
the  right  of  the  plaintiffs  to  recover  the  property.  The  defendant 
has  only  title  by  operation  of  law  if  he  has  title  at  all,  and  stands  in 
the  shoes  of  his  assignors. 

It  appears  from  the  opinion  of  the  trial  judge,  which  is  in  writ- 
ing and  filed  with  the  record,  and  the  fact  is  conceded  in  the  argu- 
ments of  the  counsel,  that  this  view  of  the  case  was  not  presented 
to  the  judge  nor  considered  by  him.  His  opinion  rested  entirely 
upon  the  ground  that  the  title  to  the  goods  vested  in  the  purchasers 
by  the  delivery  to  the  carrier,  and  passed  by  virtue  of  the  act  of 
1881  to  the  defendant. 

Beverse  the  judgment  and  enter  judgment  here  in  fiivor  of  the 
plaintiffs  in  accordance  with  the  agreement  of  the  parties. 

Judgment  reversed. 


NoiB  BTTBa  BiKansB.'To  eame  effect,  £065T.JVMfo,nAlft.aM;  BurrOlT.  SImwimii 
n  Me.  806;  e.  a,  40  Am.  Bep.  860.  Where  a  Tendee  la  inaolvent  at  the  time  a  porohaee  ii 
made,  and  does  not  ezpeot  to  be  aUe  to  pay  for  the  goods  pnrobased,  the  vendor  isen- 
titied  to  poBMBBlop  as  against  sneh  a  vendee's  volnntary  sseignee.  Itis  not  neoessaryto 
allege  or  show  false  peteose  or  other  direct  artUloe.  When  no  <|Destlons  are  asked,  no 
false  pretenses,  no  artiiloe  resorted  to,  silenoe  isnot  fraud ;  but  oonoealmentof  Insolvenoj, 
with  ro  reasonable  ezpeotatlon  of  paying,  renders  a  sale  fraudulent.  See  Thompson  ▼. 
liose,  10 Conn.  71, 81 ;  Johmmm  ▼.  JTonell,  9  Keyes,  000;  BmmO  ▼.  Aradlee,  9  GUI  ft  J.  Sn. 
918, 978;  TfOMU  ▼.  Henderson, 81  Ohio  St.  109 ;  a.  o.,  97  Am.  Bep.  501,  note,  and  p.80L  Dom- 
tiUaon  t.  Jnineell,  98  U.  8. 081,  is  not  in  oonlllet  with  the  view  expressed  in  this  oaas.  U. 
8.  Gba  01.,  Iowa,  Sept.,  1861.   Jkwttr,  Blmoairt.    QplBkNibjKKM»,D.  J. 


Joins  y.  Matthews. 

«Lea,  84.) 

ifUpwifgWi  UuerymeiU  —  <Biliidw  —  aeoofnmodation  indarter  to  preee  o/f srgjton* 

In  a  rait  against  an  aooommodatkni  indoner  bj  an  innoeont  holder  llie  ia- 
doner  Is  competent  to  proTe  a  material  alteimtlon. 

i  OnON  on  a  promissory  note.     The  opinion  states  the  oaae. 
ix    The  defendant  had  judgment  below. 
Vol-  XLI  — 80 
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Thrusion  d  Bradford,  for  Jones. 
Smiih,  Baxkr  dk  AUison,  for  Matthews. 

OooPBB,  J.  Sait  upon  a  note,  brought  by  a  person  claiming  to 
be  an  innocent  holder  for  value  before  maturity  against  two 
accommodation  indorsers.  Verdict  and  judgment  for  defendants^ 
and  plaintiff  appealed. 

The  note  was  one  of  a  series  of  notes  given  for  rent.  The  defense 
was  that  after  the  note  had  been  indorsed  by  the  defendants  for 
the  accommodation  of  the  makers,  it  was  materially  altered  by  the 
insertion  of  the  words,  **  to  bear  interest  at  the  rate  of  ten  per 
cent  after  maturity."  The  trial  judge  excluded  the  testimony  of 
the  maker  of  the  note  who  delivered  it  to  the  original  creditor,  and 
who  was  offered  as  a  witness  by  the  defendants  to  prove  that  he 
made  the  alteration,  after  the  note  was  indorsed  by  the  defendants, 
in  the  presence  and  at  the  request  of  the  creditor.  But  the  judge 
admitted  the  defendants  themselves  to  testify  that  when  they  in- 
dorsed the  note,  as  they  did  for  the  accommodation  of  the  makers, 
and  delivered  it  to  one  of  the  makers,  it  did  not  contain  any  clause 
calling  for  interest,  and  that  it  was  afterward  altered  by  the  inser- 
tion of  the  words  quoted,  without  their  knowledge,  consent  or 
authority.  The  note  itself  appears  to  have  been  a  printed  form, 
the  last  printed  words  being  "  value  received."  Immediately 
opposite,  and  on  a  line  with  these  words,  is  the  signature  of  the 
first  maker  of  the  note.  The  interest  clause  is  commenced  just 
above  the  words  '*  value  received,"  and  continued  on  a  line  to  the 
word  **  after"  inclusive,  which  last  word  is  so  near  to  the  signature 
of  the  maker  as  to  leave  no  interval  for  any  other  writing.  The 
word  '^  maturity  "  of  the  interest  clause  is  therefore  carried  down 
and  written  immediately  after  the  printed  words  '*  value  received." 

The  plaintiff  objected  to  the  admission  of  the  testimony  of  the 
defendants,  and  the  ruling  of  the  court  on  the  objection  is  now 
assigned  as  error.  And  the  argument  is,  that  upon  grounds  of 
public  policy,  the  defendants  as  indorsers  of  the  note  were  incompe- 
tent to  invalidate  it.  The  discussion  resuscitates  the  famous  cases 
of  Walton  \.  Shelleif,  1  T.  R  296,  and  JordaifiSY.  Lfinhbrooke,  7 
id.  601,  and  revives  the  fierce,  long-continued  and  often  renewed 
struggles  to  which  they  gave  rise.  When  Professor  Oreenleaf  wrote 
his  treatise  on  the  law  of  evidence,  while  conceding  that  the  ruling 
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in  Jordains  v.  Lashdrooke,  which  overraled  Walton  y.  Shelley ^  had 
been  adhered  to  in  England,  he  thought  the  weight  of  American 
authority  was  in  favor  of  the  earlier  ruling,  that  a  party  to  a 
negotiable  paper  is  not  competent  to  invalidate  it.  At  the  present 
day,  the  latest  writer  on  negotiable  securities  thinks  the  better 
opinion  to  be  that  negotiable  instruments  enjoy  no  immunity  from 
the  general  doctrine  of  evidence,  and  that  any  party  to  a  written 
contract,  negotiable  or  otherwise,  is  competent  to  testify  as  to  its 
invalidity.  2  Dan.  Neg.  Inst.,  §  1217.  The  trial  judge  in  this  case 
with  commendable  impartiality,  applied  the  docl^ine  of  WcMan  v. 
SkeUey^  to  the  maker  of  the  note,  and  the  doctrine  of  Jordaine  v. 
Lu^hbrooke,  to  the  indorsers.  It  is  only  the  last  part  of  his  ruling 
that  comes  before  us  for  revision. 

In  this  State,  as  elsewhere,  the  ^*  battle  of  the  books  **  has  been 
fought  several  times,  with  varying  success.  In  the  earliest  of  our 
oases  in  which  the  question  was  raised,  it  was  argued  by  three 
lawyers  on  each  side,  two  of  whom,  Catron  and  Crabb,  were  after- 
ward judges  of  this  court,  one  of  them  becoming  an  associate 
justice  of  the  Supreme  Court  of  the  United  States.  The  case  was 
decided  by  three  able  judges  unanimously,  two  of  them,  Haywood 
and  Whytb,  writing  concurring  opinions.  Stump  v.  Napier,  2 
Yerg.  35.  The  court  threw  its  weight  decidedly  in  favor  of  the 
later  ruling  of  the  King's  Bench.  Both  of  the  judges,  who  wrote 
opinions,  comment  on  the  maxim  of  the  civil  law,  ^^  nemo  allegatie 
suam  turpitudinefn  est  audiendus,^*  with  which  Lord  Maksfield 
sought  to  sustain  his  conclusion  in  Walton  v.  Slieiiey,  and  show  that 
it  has  no  application  to  witnesses,  as  does  Mr.  Justice  Field  more 
than  half  a  century  afterward,  in  DavU  v.  Brown,  94  IT.  S.  426. 
The  same  thing  had  been  done  in  the  still  earlier  case  of  Townnend 
V.  Bush,  1  Conn.  260.  The  case  of  Stump  v.  Napier y  was  decided 
in  January,  1821.  In  December,  1859,  the  point  came  before  this 
court  whether  the  admissions  of  a  party  to  a  note  while  in  posses- 
sion of  it  were  admissible  against  an  assignee  after  maturity.  The 
admissions  were  held  to  be  competent,  and  the  eminent  judge, 
happily  still  living,  who  delivered  the  opinion  of  the  court,  said  : 
**  But  it  is  argued  that  it  is  a  rule  of  law,  founded  on  public  policy, 
that  no  party  who  has  signed  or  indorsed  a  negotiable  paper  shall 
ever  be  permitted  to  invalidate  it,  and  that  a  fortiori  it  must  be 
BO  as  to  his  declarations.  It  is  sufficient  for  us  to  say,  the  established 
rule  is  otherwise  in  our  State.*'    He  cites  the  preceding  case  as 
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baying  established  the  role.  Dr&nnon  y.  Smiih,  3  Head^  389.  In 
the  intermediate  time,  and  in  different  cases,  two  eminent  judges 
of  this  court,  one  of  them  also  happily  still  liying,  rather  arguendo 
than  by  way  of  direct  adjudication,  express  a  decided  opinion  in 
fayor  of  the  doctrine  of  WaUon  y.  Shelley,  Oliver  y.  Bank,  11 
Humph.  74  ;  Smithwich  y.  Anderson,  %  Swan,  573.  In  neither  of 
these  cases  does  it  appear  that  Stump  y.  Napier  was  called  to  the 
•attention  of  the  court. 

A  large  majority  of  the  highest  courts  of  the  States  haye  adopted 
the  later  English  rule,  and  haye  held  the  parties  to  the  negotiable 
paper  competent  witnesses  for  all  purposes.  The  Supreme  Court 
of  the  United  States  has  adhered  to  the  earlier  rule,  although  the 
original  cause  in  which  it  was  announced  has  been  yirtually  oyer- 
ruled  in  the  case  cited  aboye.  In  this  war  of  giants,  it  behooyesus 
to  moye  cautiously,  and  taking  warning  from  the  past,  to  confine 
our  decision  to  the  case  before  us. 

In  Walton  y.  Shelley,  the  indorser  of  a  promissory  note  was  held 
to  be  inadmissible  as  a  witness,  on  grounds  of  public  policy,  to 
proye  the  note  yoid  for  usury  in  its  inception.  The  text  writers 
treat  this  decision,  and  the  authorities  which  haye  followed  it,  as 
limiting  the  rule  to  cases  where  the  witness  is  called  to  proye  that 
the  security  was  yoid  in  its  creation,  or  at  the  time  when  the  witness 
gaye  it  currency.  1  Oreenl.  Ey.,  §  383  ;  2  Pars.  Notes  &  Bills,  470. 
**  And  this,^'  adds  Greenleaf,  ^^  in  the  ordinary  course  of  business, 
and  without  any  mark  or  intimation  to  put  the  receiyer  on  his 
guard."  1  Oreenl.  Ey.,  §  385  and  note.  An  indorser  may  there- 
fore  proye  any  fact  not  going  to  the  original  infirmity  of  the  security 
when  indorsed  by  him.  Barker  y.  Prentiss,  6  Mass.  430 ;  Bucky. 
Appleton,  2  Shepl.  284  ;  Stone  y.  Vance,  6  Ohio,  246.  As  for 
example,  that  the  note  had  been  paid  after  being  put  in  circulation. 
Oreenough  y.  West,  8  N.  H.  400.  Or  that  after  he  had  indorsed 
and  deliyered  the  note  to  a  third  person  to  be  presented  to  a  bank 
for  discount,  the  third  person  fraudulently  put  it  into  the  hands  of 
a  broker.  Woodhull  y.  Holmes,  10  Johns.  231.  Or  that  the  note 
had  been  fraudulently  altered.  Parker  y.  Hanson,  7  Mass.  470. 
If  the  alteration  were  of  a  character  to  indicate  to  a  person  of 
ordinary  prudence  that  it  was  made  after  the  execution  of  the  note 
the  purchaser  would  not  be  an  innocent  holder,  and  this  point  was 
left  to  the  jury  in  the  present  case  under  a  proper  charge. 

If  therefore  the  note  was  altered  by  the  insertion  of  the  words 
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calling  for  ten  per  cent  interest  after  the  def endants,  as  indorsers, 
had  given  it  currency,  the  defendants  wonld  be  competent  to  prove 
the  fact.  Excluding  the  testimony  of  the  maker  of  the  note, 
whose  proof  tended  to  show  that  the  alteration  was  made  by  him  at 
the  time  he  delivered  the  note  to  his  lessor  or  creditor,  the  evidence 
was  to  the  effect  that  the  alteration  was  made  after  the  indorse- 
ment, and  before  the  delivery  to  the  creditor.  And  the  trial  judge 
charged  that  it  was  not  material  that  the  alteration  should  have 
been  made  before  the  note  was  delivered  to  the  creditor,  or  at  hia 
instance.  In  other  words,  he  instructed  the  jury  that  the  altera- 
tion would  discharge  the  indorsers,  if  made  without  their  knowl- 
edge or  consent  after  they  had  indorsed  the  note,  and  before  the 
actual  putting  of  the  note  into  circulation.  The  inception  or  crea- 
tion of  the  note  as  to  the  indorsers  was  when  they  put  their  names 
upon  it  for  the  accommodation  of  the  makers.  If  there  be  any 
rule  of  public  policy  which  closes  their  mouth  as  witnesses,  it  must 
be  limited  to  an  invalidity  then  existing.  It  could  not  extend 
beyond  that  date  ;  for,  if  so,  they  would  be  at  the  mercy  of  the 
maker,  and  estopped  to  show  even  a  change  in  the  amount  of  the 
note,  provided  it  be  so  skillfully  done  as  to  escape  ordinary  observa- 
tion. The  estoppel,  on  the  ground  of  public  policy,  can  only 
relate  to  the  note  actually  executed  by  the  indorsers,  not  to  another 
and  a  different  note. 

The  allegation  of  the  plea,  that  the  alteration  was  made  after 
the  note  had  been  '^  signed,  indorsed  and  delivered  by  the  defend- 
ants,*' may  in  this  view  be  treated  as  the  delivery  by  them  to  the 
maker,  any  thing  further  being  considered  as  surplusage,  his 
honor  so  expressly  stating  in  his  charge. 

There  is  no  error,  and  the  judgment  will  be  affirmed. 

JudgmetU  affirmed. 


SuMiciTT  V.  State. 

(8Lea,418J 
BaSkoay  eompany — pubUc  regulation, 

A  regalation  hj  a  railway  companj  forbidding  hacKmoD,  peddlem,  expm—maa 
and  loafers  from  entering  a  passenger-room  at  the  station  is  valid,  bat  a  hack 
man  with  a  check  for  baggage  may  enter  the  baggage-room  therefor. 
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("lONVIGTON  of  assault  and  battery.     The  opinion  states  the 
)    case. 

T.  W.  Wrenne,  for  Snmmitt 

Attomejf'General,  Lea,  for  State. 

FBEEMANy  J.  This  is  an  indictment  and  oonyiction  for  an  ae* 
sanlt  and  battery,  but  presents  a  question  of  some  interest,  not  or- 
dinarily found  in  such  cases.  The  defendant  is  a  watchman  with 
police  powers,  at  the  Nashville  &  Chattanooga  Railroad  Depot  in 
the  city  of  Nashyille.  That  company  has  a  refi^lation  forbidding 
hackmen,  peddlers,  expressmen  and  loafers  from  coming  within 
the  depot  building.  Placards  are  posted  in  and  about  the  depot 
announcing  this  fact.  The  proof  howeyer  tends  to  show  that  a 
hackman  who  has  a  check  for  luggage  of  a  passenger  may  enter  the 
building  for  this  purpose,  and  also  that  the  prosecutor  in  this  case, 
who  was  a  hackman,  had  such  a  check,  and  exhibited  it. 

It  was  the  duty  of  the  defendant  to  see  that  the  regulations  of 
the  company  referred  to  were  enforced. 

The  proof  tends  to  show  that  defendant  found  prosecutor  in  the 
depot,  probably  at  the  room  provided  for  passengers,  endeavoring  to 
induce  a  party  to  take  his  hack  for  the  Louisville  depot.  It  is 
claimed  by  the  defendant's  witnesses  that  prosecutor  was  doing  this 
in  a  noisy  manner.  The  defendant  ordered  him  out  of  the  depot, 
and  on  his  refusal  to  go,  forcibly  ejected  him  from  the  building — 
some  proof  going  to  the  fact  that  he  struck  him  a  blow  with  his 
walking  stick.  The  defendant  justifies  his  conduct  by  virtue  of  his 
authority  to  enforce  the  regulation  referred  ta 

On  this  question  his  honor,  the  criminal  judge,  charged  the  jury 
sabstantially  :  That  if  the  prosecutor  had  a  check  for  the  baggage 
of  a  passenger  then  in  the  depot,  and  it  was  one  of  the  rules  of  the 
company  that  the  possession  of  such  a  check  entitled  the  party  as  a 
hackman  to  go  into  the  depot  for  the  baggage,  then  he  would  have 
the  right  to  go  into  the  depot  for  that  purpose  and  remain  a  rea- 
sonable time.  But  that  if  from  the  evidence  the  prosecutor  was  in 
the  passenger  room  and  not  where  the  baggage  was,  whether  he 
was  annoying  a  passenger  or  not,  the  defendant  had  the  right,  and 
it  was  his  duty  to  request  him  to  go  oat  of  that  particular  room, 
and  if  prosecutor  refused  after  being  so  requested,  the  defendant 
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had  the  right  to  use  all  necessary  force  to  eject  him  from  that  room 
alone,  and  in  this  would  not  be  guilty  of  an  assault  and  batteiy. 
But  he  charged  further  :  **  That  on  this  state  of  facts,  defendant 
would  only  have  the  right  to  put  the  party  out  of  that  room,  and 
should  then  have  permitted  him  to  have  gone  to  the  proper  place 
for  the  baggage ;  and  if  instead  of  doing  this,  he  ejected  him  forci- 
bly, not  only  from  the  sitting  room,  but  from  the  depot  buildings 
and  the  prosecutor  had  lawful  business  in  the  depot,  then  defendant 
would  be  liable  for  this  action." 

It  is  settled  law,  that  a  railroad  company  may  make  and  enforce 
by  its  agents  reasonable  and  necessary  rules  for  the  transaction'<»f 
its  business,  and  for  the  proper  and  orderly  management  of  its  de- 
pot and  other  buildings  open  to  the  public.  These  rules  however 
must  be  reasonable,  and  such  as  do  not  unnecessarily  infringe  upon 
the  rights  of  the  public.,  and  others  having  or  carrying  on  business 
in  connection  with  railroad  traffic  and  travel. 

Wo  see  nothing  from  the  facts  found  in  this  case  that  renders 
the  regulations  of  the  company  under  consideration  obnoxious  to 
objection.  We  think  however  his  honor,  the  criminal  judge, 
gave  a  correct  statement  of  the  law  on  the  facts  before  him.  If  it 
was  (as  is  not  seriously  controverted),  the  right  of  a  hackman  under 
the  regulations  to  go  into  the  depot  to  obtain  the  baggage  of  a 
passenger  whose  check  he  has,  then  it  could  not  be  that  he  had 
forfeited  this  right,  at  the  will  of  the  watchman,  as  a  penalty  for 
departing  from  the  strict  line  of  his  right,  by  going  into  the  sitting 
room  for  passengers.  In  doing  this,  he  was  liable  to  be  ordered 
out  of  this  unauthorized  place,  and  if  necessary  ejected  from  it 
But  it  does  not  follow,  that  in  the  exercise  of  this  right  on  the  part 
of  the  watchman,  he  could  go  further  and  deprive  the  hackman  o^ 
that  which  was  his  right,  that  is  to  procure  the  luggage  for  which 
he  had  a  check.  This  is  not  to  exercise  a  right  on  the  part  of  the 
watchman,  but  to  go  beyond  that  and  enforce  a  penalty,  or  forfeit^ 
ure  of  another  right,  because  of  a  violation  of  the  rule  of  the  com- 
pany by  a  departure  from  his  proper  direction,  or  going  into  an 
unauthorized  place  temporarily. 

All  reasonable  rules  should  be  enforced  and  upheld  by  the  law 
in  favor  of  railroad  companies  ;  but  at  the  same  time  it  is  equally 
proper  to  restrict  their  agents  and  officials  to  the  strict  line  of  duty 
in  carrying  them  out,  in  order  to  protect  the  public  from  arbitrary 
conduct  on  their  part  in  the  exercise  of  their  legal  rights.    The 
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watchman  had  the  right  to  Bee  that  the  proper  regulation  was  not 
fiolated.  When  that  violation  was  corrected,  then  the  right  of  the 
other  party  to  get  the  luggage  was  one  of  which  he  could  not  be  de- 
prived under  the  facts  in  this  case — and  such  is  the  theory  of  his 
honor's  charge.  In  this  we  think  he  was  correct,  and  affirm  the 
jadgmenti 

Judgment  affimmL 
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(8I<ea,48S.) 

Oarritr  —  ^eMan  ^pan&ngerfor  nan^pa^fmeni  qffare-^daauiffei. 

A  railwaj  passenger,  who  ignorantlj  and  in  good  faith  tenders  a  tax-^eertifieate 
for  his  fare,  may  not  be  ejected  as  a  trespasser,  and  if  before  ejection  an« 
other  person  offers  to  pav  his  fare  for  him,  the  carrier  mast  reoeire  it  and 
carry  him  ;*  and  if  notwithstanding  he  ejects  him,  he  is  liable  to  panitire 
damages. 

ACTION  of  damages  for  wrongful  ejection  from  railway  train. 
The  opinion  states  the  case.     The  phdntifl  had  judgment 
below. 

Ed.  Baxter  and  Smith  di  Attieony  for  Bailroad  Oo. 

Bixte  &  Williams,  for  Garrett. 

Freeman,  J.  This  action  is  brought  to  recover  damages  for 
being  "  wrongfully,  wantonly  and  maliciously  ejected  from  defend- 
ant's cars,  whereby  the  party  was  greatly  injured,"  etc.,  as  appears 
by  the  first  count  of  the  declaration. 

[Minor  matter  omitted.] 

The  real  questions  in  the  case  however  arise  on  the  charge  of 
his  honor,  the  Circuit  judge,  on  two  propositions.  First,  as  to  the 
offer  to  pay  the  fare  by  a  third  party  when  demanded  by  the 
conductor,  for  which  the  plaintiff  was  put  off  the  train;  and  second, 
on  the  subject  of  vindictive  or  punitive  damages. 

A  brief  summary  of  the  facts  will  be  sufficient  to  present  these 

^To  flame  effect,  Bland  v.  So.  Pac,  B.  Co.  (66  Gal.  670),  36  Am.  Rep.  50. 
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quGBtions.  About  the  10th  of  August,  1871,  plaintiff  got  on  the 
train  in  Edgefield,  near  the  city  of  Nafihyille,  to  go  to  Gallatin,  in 
an  adjoining  county.  He  had  no  money,  but  had  a  certificate  of 
payment  of  a  tax  to  the  Davidson  county  tax  collector,  of  a  tax 
levied  for  the  benefit  of  the  defendant  railroad  company.  This  tax 
certificate  was  for  some  cents  more  than  the  fare.  The  testimony 
is  uncontradicted,  and  no  suspicion  thrown  over  its  truthfulness, 
that  the  plaintiff  in  good  faith  believed  this  certificate  would  be 
received  in  payment  of  his  fare.  He  had  travelled  over  the  Edge- 
field &  Kentucky  road  and  paid  his  fare  with  like  certificates.  He 
swears  positively  that  he  did  not  get  on  the  cars  with  the  purpose 
of  making  a  case  to  test  the  question  of  the  liability  of  the  road  to 
take  such  certificates,  and  his  statements  are  corroborated  by  the 
fact  that  he  was  poor,  had  probably  but  this  one  certificate  on  the 
road,  and  was  not  likely  to  have  been  a  man  to  have  engaged  in 
such  litigation. 

There  was  no  ticket  ofiice  where  he  got  on  the  train,  that  he 
might  have  tested  whether  his  certificate  would  be  received  before 
going  on  the  train,  but  it  was  the  customary  point  for  passengers 
from  Edgefield  to  get  on  trains. 

After  going  over  two  miles  the  conductor  came  into  the  car 
where  he  was,  collecting  fare  of  passengers  and  taking  up  tickets. 
When  he  reached  plaintiff  he  tendered  him  the  tax  certificate, 
which  the  conductor  refused,  saying  to  him  he  must  pay  $1.10,  the 
fare,  or  he  would  put  him  off  the  train.  He  told  him  he  had  no 
money  and  that  he  was  sick,  and  urged  him  to  take  him  to  the  next 
station,  a  few  miles  on,  where  he  could  get  the  money  from  friends 
and  pay  him.  The  conductor  then  took  hold  of  him,  either  by  the 
coat  collar  or  arm,  and  walking  rapidly  with  him  along  the  car  to  the 
door  —  after  ringing  the  bell  to  stop  the  train  —  as  he  opened  the 
door  a  passenger,  as  he  says,  '^from  motives  of  humanity,'^  said  to 
the  conductor  ^Het  him  go  back,  I  will  pay  his  fare.''  The  weight 
of  the  proof  is  that  the  conductor  replied,  it  is  too  late,  and  passed 
on  the  platform,  leading  or  having  the  plaintiff  in  front  of  him. 
As  plaintiff  got  on  the  steps  the  train  jerked  and  he  fell  off  on  some 
loose  rocks,  slightly  hurting  his  hand  and  giving  him  something  of 
a  shook,  though  doing  him  no  serious  injury. 

The  plaintiff  was  upward  of  sixty  years  old  and  very  feeble, 
while  the  conductor  was  a  large,  stout,  robust  man.  We  may  as- 
i^nme  the  fact  to  be  that  the  conductor  heard  the  proposition  of 
Vol.  XLI  — 81 
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Williams  to  pay  the  fare,  not  only  from  the  fact  that  witnesses  aay 
it  was  spoken  load  enough  to  be  heard  over  the  car,  and  was 
80  heard  by  several  farther  from  the  speaker  than  he  was.  It  was 
addressed  to  him  and  therefore  more  likely  to  be  heard  by  him. 
But  what  makes  this  a  conclusive  assumption  is  that  he  was  present 
in  court,  summoned  as  a  witness,  and  was  not  examined  by  de- 
fendant to  contradict  any  statement  of  the  facts  as  given  by  the 
plaintiff  or  his  witnesses. 

From  this  proof  we  gather,  that  the  jury  were  warranted  in  find- 
ing that  the  plaintiff  was  rudely  seized,  though  not  roughly  enough 
to  injure  him,  and  expelled  from  the  cars  by  such  force  as  we  have 
indicated,  when  he  had  not  in  the  slightest  degree  refused  to  get 
off,  nor  made  any  resistance  to  the  act  of  the  conductor,  and  in 
fact  was  totally  unable  to  have  done  so.  The  weather  was  exceed- 
ingly warm  and  he  must  in  his  enfeebled  condition  have  felt  it 
keenly  in  walking  back,  as  he  was  compelled  to  do,  to  his  home. 

On  these  facts  we  assume  the  party  was  properly  on  the  cars,  so 
far  as  his  motives  and  good  faith  were  concerned.  Having  been 
under  a  wrong  impression  as  to  the  use  of  the  certificate  in  paying 
his  fare,  he  was  bound  to  pay  his  fare,  or  at  any  rate  unless  this 
payment  was  made  to  the  conductor,  he  might  properly  have  been 
put  off  the  train,  and  no  liability  would  be  incurred  by  so  doing, 
provided  it  was  done  in  a  proper  manner,  and  with  no  unnecessary 
rudeness,  insult  or  injury.  In  other  words,  if  the  plaintiff  got  on 
the  cars  in  good  faith,  in  ignorance  of  the  fact  that  his  tax  certifi- 
cate would  not  pay  his  fare,  with  no  intention  to  impose  upon  the 
carrier,  he  cannot  be  treated  merely  as  a  trespasser  in  thus  getting 
on  the  car.  Hutch,  on  Carriers,  459.  But  on  failure  or  refusal, 
after  request,  with  reasonable  opportunity  allowed  to  comply,  to  pay 
his  fare,  he  might  be  ejected  or  put  off  the  cars  by  the  conductor. 

The  fact  of  a  party  getting  on  a  passenger  car  for  the  purpose  of 
travel,  of  itself  creates  by  operation  of  law  a  contract,  and  the  law 
defines  the  terms  of  the  contract,  the  obligations  of  which  bind 
both  parties.  On  the  part  of  the  carrier,  among  other  things,  the 
party  is  entitled  to  be  carried  with  the  care  required  by  law,  at  the 
established  rates  and  with  no  unnecessary  delay.  On  the  part  of  the 
passenger,  he  is  bound  as  the  first  duty  to  pay,  or  offer,  or  be  will- 
ing to  pay  his  fare  according  to  such  reasonable  regulations  as  may 
be  established  by  the  company.  Payment,  when  demanded,  is  his 
duty.     The  receipt  of  the  compensation  is  the  right  of  the  carrier. 
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and  this  is  a  condition  precedent,  without  the  perfonnanoe  of  which 
he  is  not  bound  to  perform  the  service. 

Bailroadsy  being  pubhc  carriers,  are  bound  to  carry  all  who  apply^ 
against  whom  there  is  no  legal  objection.  Hutch,  on  Carriers,  § 
538.  This  duty  is  imposed  by  law,  upon  payment  or  offer  to  pay 
the  fare  required,  or  properly  due  for  the  service.  And  it  is  said — 
and  we  think  correctly — that  if  a  party  in  good  faith  get  on  a  car, 
in  disregard  or  ignorance  of  a  regulation  requiring  a  ticket  before 
getting  on,  if  ready  and  willing  to  pay  the  price  of  his  carriage 
when  demanded,  could  not  be  ejected  from  the  cars  because  of  non- 
compliance with  such  regulation,  but  may  demand  to  be  cai'ried  to 
his  destination  upon  an  offer  to  pay  according  to  the  carrier's  rates. 
Hutch,  on  Carriers,  §  570.  The  principle  is,  the  carrier  is  bound 
to  carry,  but  is  entitled  to  his  pay — when  this  is  offered,  the  law 
imposes  the  duty. 

This  being  conceded,  it  seems  to  follow  that  his  honor  was  correct 
when  he  told  the  jury  substantially,  that  if  another  person  offered 
to  pay  the  fare  before  ejection  from  the  car,  the  carrier  was  bound 
to  receive  it  and  transport  the  passenger.  It  is  unimportant  to  the 
carrier  from  whom  the  money  comes.  If  itis  the  proper  amount, 
he  gets  what  he  is  entitled  to,  and  must  perform  the  duty  imposed. 
To  require  that  the  passenger  shall  pay  his  own  money  would  be 
absurd.  If  another  party  offers  to  pay  for  him,  it  is  precisely  the 
same  as  if  the  party,  finding  himself  without  money  to  pay,  had  bor- 
rowed the  amount  from  one  near  him  and  tendered  it.  The  con- 
ductor would  have  the  same  right  to  refuse  to  accept  money  thus 
borrowed,  as  to  refuse  the  offer  made  in  this  case.  There  can  be  no 
difference  in  principle  in  the  cases. 

To  test  this  further,  however,  suppose  a  carrier  should  make  a 
regulation  that  none  but  money  from  the  pocket  of  the  passenger 
himself  should  be  received  by  conductors  on  passenger  trains,  and  if 
money  should  be  offered  by  a  friend  to  pay  a  party's  fare,  it  should 
be  rejected,  no  one  could  hesitate  to  say  such  a  regulation  would  be 
void  as  unreasonable,  and  beyond  the  power  of  the  company  to 
make.  If  such  a  rule  could  not  be  properly  made,  the  act  of  a 
oonductor  in  such  a  case,  without  a  regulation  to  that  effect,  cannot 
be  justified.  For  these  reasons  we  think  his  honor  did  not  err  on 
this  question  in  his  instructions  to  the  jury,  and  they  were  well 
warranted  in  finding  the  party  wrongfully  ejected,  if  they  found 
such  an  offer  was  made,  and  was  heard  by  the  conductor  as  he 
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passed  to  the  door  for  the  purpose  of  ejecting  the  plaintiff.  Public 
policy,  the  interest  and  rights  of  the  public,  as  well  as  the  known 
conditions  surrounding  the  business  of  carrying  passengers  by  rail- 
roads in  this  country,  demand  that  no  narrow  or  technical  rules 
should  be  prescribed  to  enable  them  to  exercise  any  arbitrary 
authority  whateyer  in  the  performance  of  their  duties  growing  out 
of  their  relation  to  the  public.  On  the  other  hand,  every  principle  of 
&imess  and  of  right  demands  that  the  carrier  should  be  sustained 
in  inforcing  such  reasonable  regulations  as  may  by  experience  be 
found  necessary  and  proper  in  the  conduct  and  management  of  the 
yast  machinery  to  be  administered  in  carrying  on  this  complicated 
and  responsible  business. 

It  is  urged,  however,  and  cases  are  cited  tending  to  support  the 
position,  that  immediately  on  failure  to  comply  with  the  demand  of 
the  conductor  the  contract  was  broken,  or  was  forfeited,  and  the 
right  of  the  carrier  was  complete  to  eject  the  passenger — ^regardless 
of  a  subsequent  offer  before  actual  ejection,  to  pay  either  by  him> 
self  or  another  for  him. 

To  this  proposition  we  cannot  assent,  at  any  rate  in  a  case  like  the 
present.  Here  was  no  captious  objection  or  refusal  to  pay,  or 
comply  with  a  reasonable  regulation  of  the  carrier,  such  as  the  casea 
of  refusal  to  give  up  ticket  on  receiving*a  check,  or  to  exhibit  ticket 
or  the  like  as  in  the  cases  referred  to.  On  the  contrary  it  was  only 
an  inability  to  meet  the  demand  for  the  fare  arising  out  of  innocent 
mistake  or  ignorance. 

The  rule  contended  for  stands  on  too  narrow  a  technical  logic  to 
meet  the  demands  of  right  in  such  cases.  A  rule  embodying  a 
reasonable  and  liberal  spirit,  the  one  dictated  by  fairness,  and  the 
nature  of  the  duties  respectively  imposed  on  the  parties,  should  be 
laid  down.  The  rule  we  have  given  we  think  embraces  the  true 
spirit  of  the  whole  contract  and  the  rights  of  the  parties  on  the 
subject.  The  passenger  is  entitled  to  transportation,  the  carrier  to 
fare.  When  this  is  paid  or  offered,  the  law  imposes  the  duty,  and 
if  offered  by  or  for  a  passenger  before  his  eviction  from  the  car, 
then  his  right  is  fixed,  and  the  duty  of  the  carrier  arises. 

Ejection  from  the  car  is  not  in  the  nature  of  a  forfeiture  or 
penalty  to  be  enforced  by  the  conductor.  It  is  simply  the  exercise 
of  a  legal  right,  that  right  to  be  exercised  with  due  regard  to  the 
rights  of  others.  The  case  of  a  party  taking  passage  on  cars,  like 
the  one  before  us,  may  well  be  likened  to  that  of  a  party  who  is  in 
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another  man's  house,  not  having  been  guilty  of  a  trespass  in  enter- 
ing. In  such  a  case  the  long-settled  rule  is,  that  he  must  be  told  to 
leave  before  he  can  be  forcibly  put  out,  and  such  a  degree  of  force 
then  only  shall  be  used  as  is  necessary  to  accomplish  the  object  6 
Wait  Act.  and  Def .  121,  citing  fVeaver  v.  Bush,  8  T.  R.  78  ;  Scrib- 
ner  v.  Beach,  4  Denio,  448  ;  and  if  wanton  injury  be  inflicted  even 
on  a  trespasser,  he  may  maintain  an  action  therefor.  Deane  v. 
Clayton,  7  Taunt.  489.  And  these  rules  apply  to  a  railroad  com- 
pany ;  and  a  party  may  lawfully  resist  being  put  off  the  train  with 
unnecessary  rudeness  or  violence.     6  Wait  Act.  and  Def.  122. 

An  extreme  case,  it  may  be,  will  put  this  in  a  light  that  will 
perhaps  make  it  clearer.  An  old,  feeble  woman  gets  on  the  car, 
thinking  she  has  the  means  of  paying  her  fare,  but  finds  herself 
mistaken.  The  law  authorizes,  and  the  regulations  of  the  company 
require,  that  she  shall  be  put  off.  But  a  gentleman  sees  her  case, 
and  after  she  had  been  started  out  of  the  car  proposes  to  pay,  out 
of  motives  of  humanity.  Gould  any  one  say  that  a  carrier,  with 
the  obligations  of  his  position,  should  not  promptly  receive  his 
compensation  and  return  her  to  her  seat  ?  The  common  sense  of 
all  would  at  once  answer  in  the  affirmative,  and  the  moral  sense  of 
every  man  be  shocked  at  the  assertion  of  a  contrary  rule. 

We  do  not  decide  on  a  case  where  there  is  a  refusal  to  pay  cap- 
tiously and  vexatiously — ^we  have  no  such  case  before  us.  But  as 
applicable  to  the  facts  of  this  case  we  have  no  question  his  honor's 
charge  was  correct,  and  approve  the  principle  announced. 

The  next  question  is,  that  his  honor  allowed  the  jury,  if  they 
thought  proper,  to  give  punitive  damages  or  smart  money  in  this 
case.  We  held  upon  full  consideration,  in  the  case  of  Haley  v. 
Mobile  46  Ohio  Railroad  Co.,  7  Baxt.  243,  that  a  railroad  company 
was  liable  for  vindictive  damages  in  all  cases  where  the  elements 
required  to  give  such  damages  were  found,  as  in  the  case  of  natural 
persons.  In  that  opinion  byDEADERiCK,  0.  J.,  we  approved  the 
principle  of  the  case  of  Ooddardr.  Grand  Trunk  Railroad  Co.,  67 
Me.  202  ;  cited  from  2  Am.  Rep.  39,  in  this  language.  '^  That  there 
is  no  class  of  cases  where  the  doctrine  of  exemplary  damages  can 
be  more  beneficially  applied  than  in  the  case  of  railroad  corpora- 
tions, in  their  capacity  of  common  carriers  of  passengers.''  We  see 
no  reason  to  go  over  the  cases  in  other  States  to  find  support  for 
this  view.  It  is  sound  in  our  judgment,  and  needs  no  further  dis- 
cussion. 
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It  is  proper  to  say,  that  the  case  of  NcuJiville  di  Chaitanaoga  RaU- 
road  Y.  StarHM,  9  Heisk.  53,  did  not  intend  to  announce  any  con- 
trary general  doctrine,  aud  does  not,  when  considered  in  connection 
with  its  facts.  So  far  from  limiting  the  liability  of  a  railroad 
company,  for  the  acts  of  its  servants,  when  an  injury  is  done  in  the 
performance  of  the  duties  of  their  positions,  it  was  extended  in 
that  case  to  the  act  of  the  servant,  in  wantonly  and  for  mischievous 
purposes  using  the  engine  of  the  company  to  alarm  horses  in  a 
wagon — (a  proposition  the  writer  of  this  opinion  thinks  a  very  doubt- 
ful one).  In  a  case  like  that  however  it  was  said  the  company 
should  not  be  held  liable  for  vindictive  damages,  because,  says  the 
judge  :  '^  The  act  complained  of  was  manifestly  done  without  the 
defendant's  knowledge  or  consent,  and  was  the  willful  and  un- 
authorized act  of  the  servant  alone."  Whether  this  be  correct  or 
not  in  reference  to  the  facts  of  that  case  we  need  not  now  deter- 
mine, but  it  has  no  application  whatever  to  the  case  before  us,  where 
the  act  done  was  in  the  strict  line  of  the  duty  of  the  conductor — 
but  done  under  a  state  of  facts  not  justifying  the  act  done,  and  in  a 
wrongful  and  perhaps  careless  manner,  to  the  injury  of  plaintiff. 

We  need  not  discuss  the  question  of  general  liability  of  corpora- 
tions for  the  acts  of  their  agents  for  wrongs  done  in  the  performance 
of  their  functions.  As  said  by  this  court  in  the  case  of  NashviOe 
S  Chattafwoga  Railroad  Co.  v.  Elliott^  1  Gold.  614  :  **  In  general 
the  only  mode  in  which  a  corporation  aggregate  can  act  is  through 
the  intervention  of  their  agents,"  etc.  This  however  is  all  familiar 
law  that  at  this  day  needs  no  support  from  authority. 

As  to  the  amount  of  damages  in  this  case,  we  need  only  say,  it  is 
a  matter  largely  left  by  the  law  to  the  discretion  of  the  jury — and 
we  see  nothing  in  the  sum  allowed  in  this  case,  $2,000^  which  would 
authorize  or  require  a  reversal  on  this  aooount. 

[Omitting  minor  matters.] 

Let  the  judgment  be  aflbmed. 

JmlgmmfqfimmL 
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(8  Lea,  618.) 

IhmTano$ — eondUion  —  waiver — knawUdge  of  ff&nerai  aff0ni, 

A  llie  iiuranmoe  poUcj  on  a  distillery  provided  that  it  akoald  be  Toid  if  th« 
dlstillerj  should  be  ran  at  night.  It  always  had  been  and  oontinnad  to  be 
ran  at  night,  to  the  knowledge  of  the  general  agent  who  delivered  the 
poli^.    HM^  a  waiver. 

A  fire  insarance  policy  provided  that  it  shoald  be  void  in  ease  of  other  insar- 
anoe  withoat  written  consent  on  the  policy,  and  that  the  use  of  general 
terms  or  any  thing  less  than  a  distinct  specific  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  should  not  be  a  waiver  of  any  condition- 
There  was  other  sabseqaent  insarance,  notified  to  the  general  agent,  who 
assented,  bat  postpQned  indorsing  consent  for  his  own  convenience.  HM^ 
as  waiver. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  theoaseu 
The  plaintifF  had  judgment  below. 

Demon  S  Malone,  72.  McPhail  Smith  and  E.  H.  East,  for  Insniv 
anoe  Go. 

Smith  dk  Attiaon  and  Ed.  Boater,  for  MoGrea. 

GooPEB,  J.  The  American  Gentral  Insurance  Oompany  has  ap- 
pealed in  error  from  a  judgment  recovered  against  it  by  McGrea» 
Maury  &  Go.  on  one  of  its  policies  insuring  against  loss  by  fire. 

McGrea,  Maury  &  Go.  were  distillers  at  Nashyille,  having  a  large 
stock  of  liquors,  and  valuable  machinery  in  the  building  in  which 
the  business  was  carried  on  and  the  liquors  stored.  The  build  ing, 
stock  and  machinery  were  destroyed  by  fire  on  January  28,  1873. 
McGrea^  Maury  &  Co.  held,  claimed  and  sued  upon  the  following 
policies,  of  the  following  insurance  companies,  issued  at  the  times 
and  for  the  amounts  specified. 

[Omitting  statement.] 

The  policy  of  the  American  Central  was  issued  May  15, 1872,  for 
one  year,  in  the  sum  of  $5,000,  one-half  on  the  stock  of  liquors,  and 
one-half  on  the  machinery,  with  the  privilege  of  $10,000  additional 
insurance.  It  contained  the  following  provision:  ''  If  the  assured 
shall  have,  or  shall  hereafter  make  any  other  insurance  on  the  prop- 
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erty  hereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  written  hereon;  or  if  the  above  mentioned  premises  shall 
be  occupied  or  used  so  as  to  increase  the  risk,  or  the  risk  be  in- 
creased by  any  means  whatever  within  the  control  of  the  assured, 
without  the  assent  of  the  company  indorsed  hereon;  or  if  a  manu- 
facturing establishment,  running  at  night,  then  in  every  such  case 
the  policy  shall  be  void."  It  also  contained  this  condition:  *'  The- 
use  of  general  terms,  or  any  thing  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  this  policy,  shall  not 
be  construed  as  a  waiver  of  any  printed  or  written  condition  or 
^restriction  herein."  It  further  provided,  **This  insurance  may 
also  be  terminated  at  any  time,  at  the  option  of  the  company,  on 
giving  notice  to  that  effect,  and  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  term  of  the  policy." 

The  insurance  on  the  property  was  after  th^  issuance  of  this 
policy  increased,  as  we  have  seen,  to  $35,009.  There  was  proof 
also  tending  to  show  that  in  the  months  of  October,  November  and 
December,  1872,  the  building  in  which  the  stock  and  machiner}' 
were  located  was  changed  so  as  to  increase  the  risk.  It  was  ad- 
mitted moreover  that  the  distillery  had  always  been  run  at  night, 
and  was  so  run  before,  at  the  time  of,  and  after  the  issuance  of  the 
defendant's  policy.  No  indorsement  of  the  consent  of  the  company 
to  take  the  additional  insurance,  chance  of  risk,  or  running  at 
night  had  ever  been  made  upon  the  policy.  The  policy  was  how- 
ever issued  at  the  same  time  with  the  policies  of  the  Liverpool, 
London  and  Globe  and  the  Franklin  companies,  and  by  the  same 
agents.  Peck  &  Oahill,  who  were  the  agents  of  all  three  of  the 
companies,  these  companies  being  foreign  corporations.  The  de- 
fendant, the  American  Central,  was  a  corporation  chartered  by  the 
State  of  Missouri,  and  having  its  principal  place  of  business  at  St. 
Louis.  It  was  doing  business  in  this  State  under  our  insurance 
laws,  through  Peek  &  Cahill  as  their  agents,  under  a  power  of  at- 
torney which  appointed  the. "agents  and  attorneys  of  the  said 
company  to  countersign  and  issue  the  policies  of  the  company,  and 
otherwise  to  do  and  perform  the  customary  acts  and  duties  of  in- 
surance agents." 

During  the  year  1872,  and  probably  before  the  issuance  of  the 
policies  of  May  15,  1872,  although  the  fact  does  not  distinctly  ap- 
pear, MeCrea,  Maury  &  Go.  had  taken  out  policies  of  insurance  on 
their  stock  to  the  extent  of  $5,000,  through  other  agents,  in  the 
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^tna  and  Queen's  companies^  one-half  the  amount  in  each.  These 
companies  declined  to  continue  the  risks  after  the  changes  made 
by  the  insured  in  the  building  in  the  latter  part  of  the  year,  and  at 
the  instance  of  the  agents  of  these  companies^  the  policy  of  the 
Louisiana  Mutual  was  taken  out  on  January  14, 1873>  for  the  same 
amount  on  the  stock  alone.  Peck  &  Gahill  knew  of  the  original 
insurance  for  this  sum,  although  they  seem  to  have  thought  that  it 
was  exclusiyely  in  the  ^tna.  They  did  not  know  of  the  policy  of 
the  Louisiana  Mutual  until  after  the  fire.  At  their  solicitation, 
they  were  authorized  by  McGrea,  Maury  &  Go. ,  early  in  January, 
1873,  to  place  $15,000  more  of  insurance  on  the  property,  and  un- 
dertook to  do  so  with  the  knowledge  that  if  effected  the  entire 
insurance  would  be  $35,000.  Under  this  authority.  Peck  &  Gahill 
did  obtain  the  additional  insurance  in  the  Royal,  the  Boatman,  the 
Gitizens  and  the  Equitable  companies,  in  all  $15,000.  These  poli- 
cies were  received  by  them  before  the  fire,  but  were  not  delivered 
to  McGrea,  Mauiy  &  Go.  until  after  the  fire.  The  premiums  were 
paid  and  received  after  the  fire.  Peck  &  Gahill  procured  the  poli- 
cies of  the  Boatman  and  Gitizens  companies  through  the  secretary 
of  the  American  Gentral,  by  letter  which  gave  such  information 
that  those  companies  wrote  their  policies  so  as  to  give  the  privilege 
of  $25,000  additional  insurance.  The  Gentral  company  itself  seems 
to  have  had  no  notice  of  the  increase  of  risk  in  the  building,  nor  of 
the  other  insurance  of  the  7th,  10th  and  14th  of  January,  except 
the  notice  implied  from  the  foregoing  facts. 

No  indorsement  of  the  additional  insurance  was  made  upon  the 
policy  of  the  American  Gentral.  There  is  proof  however,  that 
Peck  &  Gahill,  a  week  or  two  before  the  fire,  requested  McGrea, 
the  active  member  of  McGrea,  Maury  &  Go.,  to  bring  up  the  poli- 
cies held  by  the  firm  to  be  indorsed  with  the  additional  insurance, 
and  that  only  a  few  days  before  the  fire  McGrea  proposed,  at  the 
ofBce  of  Peck  &  Gahill,  to  go  after  the  policies  for  the  purpose  of 
having  the  indorsements  made  on  them,and  was  requested  not  to 
do  so  because  of  some  repairs  then  being  made  in  the  office. 

Each  of  the  other  policies  of  January  7th,  and  the  two  policies  of 
the  10th  and  14th  of  January,  contained  the  same  provisions  as 
those  of  the  American  Gentral  policy  touching  over-insurance,  in- 
crease of  risk,  running  at  night  and  waiver  of  conditions.  No 
indorsement  was  made  on  any  of  them  of  the  consent  of  the  com- 
pany to  the  previous  or  subsequent  insurance  as  the  case  may  be. 
Vol.  XLI  —  82 
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The  records  of  the  suits  on  the  Boatman  and  Citizen's  policies,  in- 
troduced in  evidence,  show  that  they  were  avoided  on  the  ground 
of  over-insurance. 

It  seems  to  be  well  settled  that  when  a  contract  of  insurance  is 
executed  with  a  full  knowledge  of  an  existing  fact  which  would 
render  it  void  under  a  condition  precedent  embodied  therein,  the 
condition  or  its  breach  will  be  considered  as  waived,  because  other- 
wise it  would  be  an  unmeaning  form,  the  only  effect  of  which 
would  be  to  deceive  and  defraud.  Where  therefore  a  policy  of  in- 
surance on  a  house  provided  on  its  face  that  if  the  building  insured 
was  on  leased  land  the  fact  must  be  expressed  in  writing  in  the 
policy,  and  the  house  was  on  leased  property  and  the  fact  not  so 
expressed,  the  truth  being  known  to  the  agent  of  the  company  is- 
suing the  policy,  the  court  felt  itself  constrained  ''by  the  force  of 
authority '^  to  hold  that  the  condition  was  waived.  Van  Sclmck  v. 
Niagara  ^re  Ins.  Co.,  68  N.  Y.  434.  So  where  the  policy  con- 
tained a  condition  that  it  should  be  void  if  refined,  coal  or  earth 
oils  were  used  on  the  premises,  and  the  agent  had  inspected  the 
premises  and  knew  that  kerosene  oil  was  used  for  lighting  them: 
Benneti  v.  North  Briiish,  etc.,  Ins.  Co.,  81  N.  Y.  273;  8,  c,  37 
Am.  Rep.  501.  So,  of  the  condition  that  the  policy  should  be 
countersigned  by  the  local  agents.  Myers  v.  Life  Ins.  Co.,  27 
Penn.  St.  268;  Hibemia  Ins.  Co.  v.  O'Connor,  29  Mich.  241.  So, 
of  the  condition  that  a  memorandum  of  prior  insurances  should  be 
made  on  the  policy.  Crane  v.  National  Ins.  Co.,  16  Md.  269.  So, 
of  the  customary  clause  in  a  policy  that  it  will  not  be  binding  imtil 
the  premium  is  paid  in  fact.  Eagan  v.  ^tna  Fire  Ins.  Co.,  10  W. 
Va.  683;  Trustees,  etc.,  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305; 
Murphy  v.  Southern  Life  Ins.  Co.,  3  Baxt.  440.  In  view  of  the 
law  as  thus  settled,  no  point  seems  to  have  been  made  in  the  court 
below  or  is  made  in  this  court,  upon  the  fact  that  the  distillery  of 
the  assured  was  run  at  night.  It  had  always  been  so  run,  and  the 
fact  was  well  known  to  the  general  agents  of  the  insurer. 

The  defense  is  rested  upon  the  over-insurance  and  the  increase 
in  the  risk  by  the  change  of  the  building  after  the  issuance  of  the 
policy. 

The  policy  of  the  American  Central  allowed  additional  insurance 
to  the  amount  of  $10,000,  and  to  that  extent  furnished  its  own  rule 
of  construction  as  to  the  definiteness  meant  to  be  required  in  the 
consent  to  future  insurance:  Westchester  Fire  Ins.  Co.  v.  Earle,  33 
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Mich.  144;  Philbrook  t.  New  England  MuL  Ins.  Co.,  37  Me.  137. 
It  is  not  contended  that  the  additional  insurance  thus  allowed  re- 
quired any  further  consent^  or  any  indorsement  on  the  policy. 
The  amount  allowed  was  covered  by  the  other  two  policies  issued 
on  the  same  day.  The  insurance  in  the  ^tna  and  Queen,  whether 
obtained  before  or  afterward,  and  the  insurance  afterward  ob- 
tained in  the  other  companies  mentioned,  were  in  excess  of  the 
amount  allowed  and  were  neyer  indorsed  on  the  policy.  Nor  was 
the  increase  in  the  risk,  if  the  risk  was  increased  by  the  change  in 
the  buildings,  ever  sanctioned  by  an  indorsement  of  the  consent  of 
the  company  on  the  policy.  The  answer  made  to  these  defenses  is 
that  the  conditions  were  waived  by  the  knowledge  of  the  agents  of 
the  company  of  the  facts  upon  which  they  rest,  or  as  it  may  be 
otherwise  expressed,  the  company  is  estopped  by  the  facts  to  make 
the  defenses. 

[Minor  matter  omitted.] 

''What  acts  or  declarations,"  say  the  learned  editors  of  the 
American  Leading  Cases,  ''will  operate  as  a  waiver  of  the  warran- 
ties or  conditions,  which  play  a  large  and  important  part  in  most 
modem  policies  of  insurance  on  life  or  against  fire,  is  a  question 
about  which  the  authorities  differ  too  much  to  be  easily  reduced  to 
order  and  method.  For  while  the  courts  have  been  desirous  on  the 
one  hand  to  carry  out  the  general  purpose  of  the  contract  aa  one  of 
indemnity,  they  have  been  fettered  on  the  other  by  stipulations  in- 
troduced as  safeguards  against  fraud  or  malpractice,  and  the  conflict 
has  arisen  between  the  general  design  and  the  incongruity  or  un- 
fitness  of  the  means  employed,  which  has  at  all  periods  formed  one 
of  the  difSculties  of  the  law."  2  Am.  Lead  Cas.  911.  (5th  ed.). 
The  struggle  on  the  part  of  the  courts  has  been  to  protect  the  in- 
nocent policy  holder  from  the  literal  operation  of  conditions  de- 
signed for  one  purpose  and  used  for  another.  Each  new  decision 
has  been  met  by  a  new  condition,  and  the  struggle  is  recommenced. 
Perhaps  it  would  have  been  better  to  have  left  the  parties  to  make 
their  own  contracts  in  this  as  in  other  cases,  subject  to  the  ordinary 
rules  of  interpretation.  For  after  all  the  insurance  companies  de- 
pend upon  popular  favor  for  support,  and  if  their  contracts  had 
been  found  too  rigid  to  attain  this  end,  they  themselves  would  have 
simplified  them,  instead  of,  as  now,  exercising  their  utmost  ingen- 
uity to  increase  their  complexity.  Our  duty  is  however  to  admin- 
ister the  law  as  we  find  it. 
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The  policy  in  suit  undertakes  to  provide  that  the  consent  of  the 
company  to  additional  insurance  over  the  amount  allowed,  and  to 
any  increase  of  risk,  shall  be  indorsed  on  the  policy,  and  that  this 
condition  shall  not  be  waived  except  by  a  specific  agreement,  clearly 
expressed  and  indorsed  on  the  policy.  It  was  at  first  held  by  the 
courts,  when  these  requirements  were  inserted  in  policies,  to  be  es- 
sential that  these  requirements  should  be  literally  complied  with, 
and  that  any  thing  short  of  the  prescribed  formalities  would  work  a 
forfeiture.  But  the  weight  of  authority  is  now  that  if  notice  be 
duly  given  to  the  company,  or  its  agent,  of  the  additional  insurance 
or  mcreased  risk,  and  no  objection  is  made,  the  company  will  be 
estopped  to  insist  upon  a  forfeiture  of  the  policy  because  their  con- 
sent was  not  indorsed,  as  literally  required  by  the  stipulation.  The 
authorities  pro  and  con  are  collected  in  May  on  Ins.,  §§  369,  370  ;  2 
Am.  Lead.  Gas.  911 ;  Wood  on  Ins.,  §§  496,  497. 

The  reasoning  by  which  the  later  conclusion  is  reached  may  be 
briefly  epitomized.  In  the  first  place,  the  contract  of  insurance  is 
not  within  the  statute  of  frauds,  and  may  be  by  parol.  Commercial 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.,  19  How.  318 ;  Relief  Fire  Ins. 
Co.  V.  ShaWy  94  IT.  S.  574.  The  policy  may  therefore  be  renewed 
by  parol,  and  from  year  to  year  :  Sanborn  v.  Fireman  Ins.  Co.,  16 
Oray,  448  ;  Post  v.  ^ina  Ins.  Co.,  43  Barb.  351.  The  policy  may 
be  thus  renewed  after  the  property  insured  has  been  sold  contrary 
to  its  terms,  and  the  interest  of  the  assured  turned  into  that  of  a 
mortgagee.  Wlnted  v.  Oermania  Fire  Ins.  Co.,  76  N.  Y.  415 ;  8.  c, 
32  Am.  Bep.  330.  The  contract  may  be  made  retrospective  by 
paroL  Security  Fire  Ins.  Co.  v.  Kentucky  M.  A  F.  his.  Co.,  7 
Bush,  81 ;  s.  c,  3  Am.  Bep.  301.  It  seems  to  follow  that  a  parol 
permission  may  equally  be  given,  although  the  terms  of  the  policy 
require  the  permission  to  be  indorsed  on  the  policy.  N.  W.  Iron 
Co.  V.  ^tna  Fire  Ins.  Co.,  26  Wis.  78.  Or  a  forfeiture  waived  by 
parol.  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439.  And  a  fortiori, 
where  there  is  an  understanding  that  the  indorsement  shall  be  made. 
Rathbone  v.  City  Ins.  Co.,  31  Conn.  193. 

A  written  contract  may  be  changed  by  parol,  and  this  although 
it  stipulate  that  it  shall  only  be  changed  in  writing,  for  the  obvious 
reason  that  men  cannot  tie  their  hands  or  bind  their  wills  so  as  to 
disable  them  from  making  any  contract  allowed  by  law,  and  in  any 
mode  in  which  it  may  be  entered  into.  Pechner  v.  Pkmniz  Co.,  65 
N.  Y.  195  ;  Ins.  Co.  v.  Wilkinson,  13  Wall.  223.     "A written  bar- 
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gain  is  of  no  higher  legal  degree  than  a  parol  one.  Either  may  yarj 
or  discharge  the  otlier,  and  there  can  be  no  more  force  in  an  agree- 
ment in  writing  not  to  agree  by  parol,  than  in  a  parol  ageement 
not  to  agree  in  writing.  Eyery  snch  agreement  is  ended  by  the  new 
one  which  contradicts  it."  Per  Campbell,  J.,  in  Westchesler  Fire 
Ins,  Co,  T  £arle,  33  Mich.  153.  See  to  the  same  effect  Ins.  Co.  v. 
Norton,  96  XJ.  S.  234. 

A  contract,  express  or  implied,  founded  npon  snfScient  consider- 
ation, even  though  it  be  only  by  way  of  injury  to  one  of  the 
parties,  would  fall  within  these  principles.  And  the  cases  go  to 
the  extent  of  holding  that  if  the  agent  be  authorized  to  do  the  act 
required  by  the  condition,  he  may  bind  the  company  by  his  parol 
waiver.  For  it  is  in  the  nature  of  a  condition  precedent  to  be  subject 
to  waiver,  and  that  may  be  either  oral  or  in  writing.  Pitney  v. 
Oien^s  Falls  Lis.  Co.,  65  N.  Y.  25.  In  this  connection  it  may  be 
noticed  that  the  decisions  have  transferred  to  the  courts  of  law  in 
this  class  of  cases  the  equitable  doctrine  of  estoppel,  where  a  parol 
license  or  assent  has  been  given  in  place  of  a  license  or  assent  in 
writing  as  required  by  the  power  under  which  the  party  acts.  Plant- 
er^ Ins.  Co.  V.  Myers,  55  Miss.  47  ;  s.  c,  30  Am.  Bep.  521.  Thus 
where  property  has  been  given  by  will  upon  condition  that  the 
grantee  marry  with  the  written  consent  of  the  trustee,  executor  or 
other  person  named,  a  i)arol  assent  has  been  held  good  to  vest  the 
title.  Per  Dwioht,  Com.,  in  Pechner  v  Phmnixins.  Co.,  65  N.  Y. 
195,  citing  Lord  Strange  v.  Smith,  Amb.  263  ;  Worthington  v. 
Evans,  1  S,  &  S.  165.  So  in  case  of  leases  requiring  assent  in  writ- 
ing to  sub-letting,  or  alteration.  Maclur  v.  Foundling  Hospital,  1 
y.  &  B.  188 ;  Richardson  v.  Evans,  3  Mad.  218.  And  the  waiver  of 
a  forfeiture  under  a  policy  has  been  likened  to  a  waiver  of  a  forfeit- 
ure under  a  lease.  Per  Mr.  Justice  Bradley  in  Ins,  Co.  v.  Norton, 
96  U.  S.  242,  citing  Doe  v.  Meux,  4  B.  &  C.  606  ;  Doe  v.  Birch,  1 
M.  &  W.  402  ;  Ward  v.  Day,  4  B.  &  S.  337.  The  doctrine  of  waiver, 
it  has  been  well  said,  to  avoid  the  enforcement  of  conditions  in  a 
policy,  is  only  another  name  for  the  doctrine  of  estoppel.  Olobe 
Mutual  Life  Ins.  Co.  v.  Wolf,  95  XJ.  S.  326.  There  should  be,  to 
constitute  a  waiver  of  the  forfeiture  of  a  policy,  either  a  contract 
supported  by  a  consideration,  or  the  necessary  elements  of  an  estop- 
peL  Mason^s  Ben.  Soe.  v.  Baldwin,  5  Hep.  648 ;  Ripley  v.  jEtna 
Ins.  Co,,  30  N.  Y.  136,  164.  In  the  latest  case  in  New  York  it  is 
said  that  a  waiver  need  not  be  based  upon  any  new  agreement  or  an 


^  TENNESSEE, 


American  Central  Insarance  Company  v.  MoCrea. 


estoppel.     Titus  y.  Glen's  Fall  Ins.  Co,,  81  N.  Y.  410.     And  see 
Viek  V.  Oertnania  Ins.  Co.,  26  Iowa,  9  ;  Atlantic  Ins.  Co.  y.  OoodaOf 
36  N.  H.  328. 

In  the  case  before  us  it  is  clear  that  Peck  &  Gahill,  the  agents  of 
the  American  Central  Company,  knew  of  the  change  in  the  building 
in  which  the  business  of  the  assured  was  carried  on,  and  did  not 
think  the  change  increased  the  risk.  For  they  not  only  allowed 
this  risk  to  stand,  but  procured  additional  insurance  at  the  same 
rate  of  premium.  Two  of  the  policies  coYering  the  additional  in- 
surance,were  obtained  through  the  secretary  of  the  Central  Ameri- 
can Company,  and  by  letters  which  contained  the  information  that 
the  insurance  was  intended  to  be  raised  to  $30,000.  These  agents 
were  also  aware  of  the  outside  insurance  which  was  first  in  the 
JStna  and  Queen,  and  afterward  in  the  Louisiana  Mutual.  The 
p'  X)f  leaYes  no  doubt  that  these  agents  intended  to  enter  the  proper 
indorsements  on  the  policies  in  relation  to  the  additional  insurance, 
and  that  the  indorsement  was  not  made  before  the  fire,  because  of 
their  own  request,  and  to  suit  their  own  couYenience.  It  is  equally 
clear  that  McCrea,  Maury  &  Co.  acted  under  the  belief,  induced 
by  these  agents,  that  the  policy  in  suit  was  in  force  for  their  pro- 
tection. Under  these  circumstances,  the  jury,  under  a  proper 
charge,  would  haYe  been  warranted  in  finding  that  there  was  a 
waiYer  of  the  condition,  or  the  forfeiture,  if  the  agents  had  author- 
ity to  make  the  contract  or  waiYer. 

The  policy  in  suit  was  countersigned  by  Peck  &  CahiU  as  the 
agents  of  the  American  Central  Company,  under  a  power  in  writing 
which  authorized  them  to  countersign  and  issue  the  policies  of  the 
company,  ''and  otherwise  to  do  and  perform  the  customary  acts 
and  duties  of  insurance  agents."  There  is  testimony  in  the  record 
tending  to  show  that  it  was  their  duty  as  agents  to  make  the  in- 
dorsement on  the  policy  of  the  assent  of  the  company  to  the  addi- 
tional insurance  and  change  of  risk.  The  insured  were  expected  to 
deal  with  them  in  all  matters  touching  the  policy.  Such  an  agency 
has  been  held  to  be  sufficient  to  authorize  the  agent  to  waiYC  the 
conditions  in  question,  or  the  forfeiture  occasioned  by  the  failure  to 
literally  comply  with  them,  and  to  bind  the  company  by  their  acts 
in  that  regard  in  the  way  of  equitable  estoppel.  White  y.  Conn. 
F.  Ins.  Co.y  120  Mass.  330 ;  Pechner  y.  Phmnix  Ins.  Co.,  65  N. 
T.  207  ;  Ins.  Co.  y.  Wilkinson,  13  Wall.  222 ;  Westchester  Ins.  Co. 
Y.  Earh,  83  Mich.  143.    And  the  objection  to  the  want  of  knowl- 
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edge  of  the  transfer  of  the  insurance  on  the  stock  in  the  ^tna  and 
Queen  companies  to  the  Louisiana  Mutual  would  be  purely  techni- 
caly  such  additional  insurance  haying  been  known  and  acquiesced 
in.  Collins  v.  FarmviUe  Ins.  Co.,  79  N.  C.  279  ;  Piiney  t.  OUft's 
Falls  Ins.  Co.,  65  N.  Y.  26  ;  Baptist  Society  y.  Hillsborough,  etc., 
Ins.  Co.,  19  N.  H.  550.  The  expressed  willingness  of  the  agents 
to  make  the  proper  indorsements  of  the  insurance  on  the  policy  in 
suit,  and  the  failure  to  do  so  occasioned  by  their  own  request,  would 
make  out  a  waiver  or  estoppel  within  the  rule.  Upon  a  proper 
charge,  the  jury  might  therefore  have  found  that  the  agents  of  the 
company  were  authorized  to  waive  the  conditions  on  the  forfeiture 
for  non-complianco. 

The  only  question  left  is  whether  the  charge  of  the  court  was 
substantially  correct  within  the  principles  thus  established.  The 
charge  is  open  to  objection  as  to  the  order  in  which  it  presents  the 
law  to  the  jury.  For  his  honor,  the  trial  judge,  first  delivered  a 
written  charge,  the  substance  of  which  was  that  notwithstanding 
the  conditions  of  the  policy  in  reference  to  over-insurance  and  in- 
crease of  risk,  the  conditions  might  be  waived  by  the  agents  if  they 
had  authority  so  to  do,  and  that  the  jury  might  look  to  the  power 
of  attorney  under  which  they  acted,  in  connection  with  the  policy 
and  the  other  testimony,  to  ascertain  their  authority.  He  also 
charged  that  the  company  might  waive  the  conditions  or  the  for- 
fcitu^,  with  full  knowledge  of  the  facts,  and  that  the  jury  might 
look  to  the  conduct  of  the  company,  and  of  its  agent  sent' out  to 
investigate  the  case  and  adjust  the  loss,  if  he  communicated  the 
facts  to  the  company,  to  determine  whether  there  was  any  such 
waiver.  Afterward,  upon  request  of  the  company,  for  certain 
special  instructions,  he  charged  all  of  the  propositions  as  requested, 
'^  to  be  taken  in  connection  with  his  written  charge  upon  the  sub- 
ject of  waiver  and  notification  as  therein  expressed."  The  original 
charge  and  propositions  are  not  in  conflict,  as  argued  by  the  coun- 
sel of  the  defendant,  but  they  were  presented  in  reversed  order. 
In  effect,  his  honor  says,  that  if  the  policies  taken  out  subsequently 
to  the  policy  in  suit  were  issued  without  the  knowledge  of  the 
company  sued,  or  its  agents,  they  would,  being  prima  facie  valid, 
constitute  over-insurance,  and  render  the  policy  in  suit  voidable, 
unless  the  condition  was  waived  as  explained  in  the  charge. 

But  we  are  constrained  to  reverse  the  judgment  upon  other  parts 
of  the  charge.     His  honor  instructed  the  jury  that  the  only  object 


656  TENNESSEE, 


Royal  iDBurance  Compauy  ▼.  McCrea. 


of  the  clause  of  double  insurance  was  to  guard  against  the  over-in- 
surance of  property,  and  the  consequent  temptation  to  crime.  And 
if  the  loss  in  this  case  far  exceeded  the  amount  of  the  insurance  of 
all  the  policies,  the  temptation  guarded  against  neyer  existed*  This 
was  clearly  erroneous.  A  positive  stipulation  of  a  contract  cannot 
be  dispensed  with,  merely  because  the  jury  may  think,  upon  the 
proof  on  trial,  that  the  supposed  object  of  the  stipulation  was  other- 
wise attained.  That  would  be  for  the  court  and  jury  to  make  a 
contract  for  the  parties,  instead  of  enforcing  the  contract  made. 

The  charge  blends  together  two  entirely  different  questions,  the 
power  of  the  insurance  company  to  waive  a  condition  of  the  policy 
or  a  forfeiture,  and  the  power  of  the  agent.  There  can  be  no  doubt 
of  the  power  of  the  company.  The  doubt  was  as  to  the  authority 
of  the  agent,  and  this  point  should  have  been  clearly  presented  to 
the  jury  separate  from  the  other.  The  judge  said  to  them :  ''If  the 
company,  on  being  informed  of  all  the  facts  touching  a  violation  of 
the  conditions  and  loss  by  fire,  appointed  an  adjuster  to  ascertain 
the  loss,  and  settle  the  amount  of  the  same,  without  objection  as  to 
a  breach  of  any  of  the  conditions,  you  should  look  to  such  facts,  in 
connection  with  the  action  of  the  agent,  upon  the  question  of  a 
waiver  of  such  assent  being  indorsed  on  the  policy,  and  give  them 
such  weight,  with  all  the  facts  found,  as  they  may  be  entitled  to." 
Undoubtedly  these  facts  would  have  supplied  any  defect  of  author- 
ity on  the  part  of  the  agent,  but  there  was  no  evidence  introduced 
to  justify  their  submission  to  the  jury  in  connection  with  the  ques- 
tion of  the  agent's  authority.  There  is  no  distinct  and  separate 
enunciation  of  the  law  on  the  point  of  the  agent's  power  in  the 
premises. 

Beverse  and  remand  for  a  new  triaL 


BOYAL  IkSURAKGB  OOHPAITY  Y.  MoOBBA. 

(SLea^m.) 

Ifuuranee  —  9tib9e^ueni 

A  policy  of  insaranoe,  conditioned  to  be  void  in  case  of  other  insuraneB,  abofve 
a  certain  Bnm,  witlioat  written  consent,  ie  avoided  by  sabseqaent  valid  insar- 
ance  above  that  earn  not  consented  to,  althoa^h  snch  sabseqaent  insarance 
also  avoided  certain  otber  insarance  contemporaneons  with  the  policy  in 
qaestion,  and  thas  brought  the  amoant  of  insurance  within  the  amomit  al^ 
lowed  by  that  policy. 
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ACTION  on  afire  insurance  policy.     The  opinion  states  the  caae. 
Tne  plaintiff  had  judgment  below. 

Demoss  d  Moloney  R.  McPhaU  SmUh  and  B.  H.  Eaaiy  for 
InsoranoeOo. 

0mifh  A  AUUon  and  Bd.  Baxter,  for  HcOreay  Maury  &  Co. 

C00PEB9  J.  Appeal  in  error  by  the  Boyal  Insurance  Company 
from  a  judgment  recovered  by  McCrea,  Maury  &  Co.,  on  policy 
No.  4,  in  the  list  of  policies  given  in  the  case  of  the  American  Cen- 
tral Company  just  decided*  and  for  the  same  loss. 

The  principal  defense,  both  in  this  court  and  the  court  below, 
was  that  of  over-insurance,  upon  substantially  the  same  proof  as  in 
the  foregoing  case,  of  the  policies  issued,  their  dates  and  amount, 
and  proceedings  had  thereon.  The  reply  to  this  defense  was  not 
the  same  as  in  the  previous  case,  for  although  the  policy  was  ob- 
tained by  the  assured  through  Peck  &  Cahill,  these  persons  were  not 
the  agents  of  the  Boyal  Insurance  Company,  and  only  acted  as 
insurance  brokers.  A  broker,  who  effects  insurance  under  no  em- 
ployment by  the  insurer,  but  for  a  commission  upon  the  premium 
received  for  such  risks  as  he  procures  to  be  offered  and  the  insurer 
chooses  to  accept,  is  not  the  agent  of  the  insurer  in  such  a  sense  as 
to  bind  the  insurer  by  notice  to  the  agent.  Devene  v.  Mechaniee  A 
Tr.  (7o.,  83  N.  Y.  168.  The  effort  therefore  was  to  show  that 
there  was  no  over-insurance.  For  this  purpose,  transcripts  of  the 
suits  of  McCrea,  Maury  &  Co.,  against  the  Boatman  and  Citizen's 
companies  were  introduced  in  evidence,  showing  judgment  in  favor 
of  the  company,  and  the  argument  made  that  it  thence  conclusively 
appeared  that  those  policies  were  voidable  at  the  time  of  the  loss. 
The  policy  of  the  Boyal  company  was  for  $5,000,  with  the  privilege 
of  $25,000  additional  insurance,  and  required  notice  of  previous  or 
subsequent  insurance,  and  the  indorsement  of  a  memorandum  there- 
of on  the  policy,  under  the  penalty  that  the  assured  would  not 
otherwise  be  entitled  to  any  benefit  under  the  policy.  For  the  rea- 
son given  in  the  preceding  case,  there  would  be  no  violation  of  the 
condition  so  long  as  the  additional  insurance  was  within  the  amount 
allowed.  See  also,  Blake  v.  Exchange  Mut.  Ins.  Co.,  12  Gray, 
265  ;  Benedict  ir.  Ocean  Ins.  Co.,  1  Daly,  8. 
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The  policy  sued  on  was  not  affected  therefore  by  the  other 
policies  of  the  7th  and  IQth  of  Janoaryy  for  these  policies  only 
carried  the  insurance  up  to  $30,000.  Nor  were  the  other  policies 
of  those  dates  thus  far  vitiated  by  OTer-insurance,  for  they  were  all 
issued  with  the  privilege  of  the  same  amount  of  additional  insur* 
ance.  And  the  insurance  of  the  iBtna  and  Queen  had  been  avoided 
by  the  change  in  the  building.  All  of  the  policies  of  these  dates 
wer^  prima  facie  valid.  It  was  the  over-insurance  of  the  Louisiana 
Mutual  of  the  14th  of  January,  that  raised  the  question,  and  that 
insurance,  if  valid,  would  operate  equally  on  each  of  the  previous 
polices,  all  of  them  containing  substantially  the  same  provision  as 
to  notice  of  other  insurance,  and  indorsement  thereof  on  the  policy. 
The  policy  of  the  Louisiana  Mutual  was  not  affected  by  over-insur- 
ance, for  as  we  have  seen,  it  was  on  the  stock  only  and  allowed  $15,- 
000  additional  insurance  thereon,  and  the  total  insurance  on  stock 
did  not  exceed  $20,000.  And  the  recovery  of  judgment  thereon 
by  the  assured  showed  that  there  was  no  ground  of  invalidity. 

In  this  view,  the  insurance,  after  the  issuance  of  the  policy  of 
the  Louisiana  Mutual,  exceeded  the  amount  allowed  by  the  policy 
sued  on,  and  the  excess  was  not  brought  to  the  notice  of  the 
defendant,  nor  of  course  indorsed  on  its  policy.     The  condition  of 
the  policy  was  therefore  viola.ted.     Kennedy  v.  ^tna  Ins.  Co.,  6 
Ins.  L.  J.  359,  opinion  of  this  court.  The  plaintiffs  sought  to  avoid 
the  result  by  insisting  that  $5,000  of  the  intermediate  insurance 
were  not  real  indemnity,  because  the  policies,  those  of  the  Boatman 
and  Citizen's  companies,  had  actually  been  held  to  be  invalid.  The 
trial  judge  took  this  view,  and  charged  the  jury  as  follows  :    '*  The 
fact  of  having  these  policies  (the  Boatman  and  Citizens),  and  suing 
on  them,  would  not  of  itself  bar  the  plaintiffs  of  their  right  of 
showing  that  these  policies  were  really  not  valid  and  binding.    If 
you  find  from  the  proof,  that  these  policies  were  sued  upon  and 
judgment  rendered  in  favor  of  the  companies,  and  that  these  judg- 
ments were  still  in  force  and  not  appealed  from,  and  that  the 
litigation  for  said  sums  is  ended,  the  presumption  would  be  that 
they  were  subject  to  a  valid  legal  defense,  and  hence  not  valid  in- 
surance.    If  you  find  that  these  policies,  amounting  to  $5,000, 
were  not  a  valid  insurance,  and  that  the  plaintiffs  had  no  more 
than  $30,000  insurance  at  the  time  of  the  fire,  then  you  will  find 
for  the  plaih tiffs,  so  far  as  the  sixth  stipulation  (the  stipulation  of 
the  policy  touching  other  insurahce),  is  concerned." 
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It  is  important  to  the  insurer  to  know  the  amount  of  the  insor- 
«nce  upon  the  property  insured  against  loss  by  fire,  in  order  to 
properly  estimate  the  risk,  because  the  greater  the  amount  of  the 
insaranoOy  the  less  the  inducement  on  the  part  of  the  assured  to 
watchfulness  against  loss,  and  the  greater  the  temptation  to  destroy 
the  property.  And  it  is  obvious  that  the  interest  to  know  the  fact 
of  other  insurance  is  the  same  whether  it  exist  at  the  time  of  enter- 
ing into  the  contract,  or  is  procured  afterward.  The  general  doc- 
trine that  a  previous  or  subsequent  insurance  without  notice,  under 
a  policy  requiring  notice  upon  pain  of  forfeiture,  discharges  the 
insurers  from  any  obligation  to  pay  for  a  loss  happening  under  such 
circnmstances,  is  well  settled,  and  universally  recognized.  The 
provision  of  the  policy  on  this  subject  is  one  not  regarded  with  the 
jealonsy  due  to  other  provisions  which  work  forfeitures,  but  is  up- 
held without  reluctance  as  a  fair  and  just  provision  for  a  reasonable 
and  proper  purpose.    May  on  Ins.,  §  364. 

But  what  is  an  over-insurance  within  the  meaning  of  the  condi- 
tion is  one  of  the  vexed  questions  of  law  about  which  the  authori- 
ties are  hopelessly  in  conflict.  It  was  held  in  one  of  the  earlier 
cases,  that  a,  prior  insurance  was  not  less  within  the  condition 
because  it  was  vitiated  by  the  misrepresentation  of  a  material  fact, 
and  therefore  voidable  at  the  election  of  the  insurer.  Carpenter  v. 
Washington  Ins.  Co.y  16  Pet.  495.  And  the  rule  has  been  recently 
applied  in  favor  of  a  subsequent  insurer,  although  the  prior  policy 
contained  the  some  condition,  and  was  itself  voidable,  at  the 
election  of  the  insurer,  because  of  the  subsequent  insurance. 
Landers  v.  Waiertown  Fire  Ins.  Co. y  86  N.  Y.  414  ;  s.  o.,  40  Am. 
Bep.  554.  That  court  had  already  held  that  the  prior  insurer 
might  insist  upon  a  subsequent  insurance  as  being  within  the  con- 
dition, although  the  later  policy  itself  contained  a  similar  condition. 
Bigler  v.  Neuo  York  Ins.  Co.,  22  N.  Y.  402.  The  reason  for  these 
decisions  is,  that  the  policy  relied  on  as  falling  within  the  condition 
against  other  insurance  of  the  policy  sued  on,  was  valid  when  issued, 
and  although  voidable  by  the  insurer,  the  condition  might  be 
waived,  whereby  the  very  evil  would  arise  which  the  condition  in 
the  policy  sued  on  was  intended  to  obviate.  And  therefore  some 
conrts  broadly  hold  that  subsequent  insurance  works  a  forfeiture 
of  the  prior  policy  whether  legally  enforceable  or  not.  Allen  v. 
Merc/ianis^  MiU.  Ins.  Co.,  30  La.  Ann.  1386 ;  s.  o.,  31  Am.  Bepw 
243 ;  Suggs  y.  Liverpool,  etc.,  Ins.  Co.,  9  Ins.  L.  J.  657 ;  Bameeg 


660  TENNESSEE, 


Royal  Infiurance  Company  v.  McCrea. 


Manf.  Co.  t.  Mutual  Fire  Ins.  Co.,  11  U.  C.  516 ;  Jacobs y.  Equit- 
able Ins,  Oo.,  19  id.  259.  If  the  ground  of  invalidity  of  the  sub- 
sequent  policy  has  been  waived,  it  would  fall  within  the  condition 
of  the  prior  policy.  David  v.  Hartford  Ins.  Co.,  13  lowa^  69 ; 
Bigler  v.  New  Fork  Ins.  Co.,  22  N.  Y.  402 ;  MitchM  v.  Lycoming 
Mut.  Ins.  Co.y  51  Penn.  St  403 ;  Jacobs  y.  Equitable  Ins.  Co.,  19 
XT.  G.  250.  The  weight  of  American  authority  seems  however  to 
be  that  the  additional  insurance,  whether  prior  or  subsequent,  which 
will  fall  within  the  condition,  must  be  valid.  The  cases  are  given 
in  May  on  Ins.,  §  365,  note,  and  25  Alb.  L.  J.  3.  The  rule  was 
followed  by  tlie  Supreme  Court  of  Virginia  in  a  case  in  which  the 
plaintiff,  the  assured,  admitted  the  invalidity  of  the  second  policy 
under  the  condition  against  other  insurance,  and  offered  to  cancel 
it  in  court  Sutherland  y.  Old  Dominion  Ins.  Co.,  31  Gratt.  176. 
Other  courts  have  carried  the  ruling  to  its  logical  result,  and  en- 
forced the  prior  policy,  although  the  subsequent  policy  had  been 
paid  or  oompromised,  the  condition  being  waived.  Hiomas  v.  Ins. 
Co.,  119  Mass.  121 ;  s.  c,  20  Am.  Rep.  317 ;  Jackson  v.  Farmers^ 
Mut.  Ins.  Co.,  5  Gray,  52 ;  LindUyy.  Union  Ins.  Co.,  65  Me.  368  ; 
8.  0.,  20  Am.  Rep.  701 ;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St. 
664 ;  8.  c,  20  Am.  Rep.  778.  For  say  these  courts,  if  the  prior 
policy  be  good  when  issued,  it  cannot  be  invalidated  by  the  subse-; 
quent  acts  of  the  other  parties  in  treating  the  latter  voidable 
insurance  as  valid.  And  the  Supreme  Oourt  of  Ohio  can  see  no 
distinction  between  a  policy  voidable  on  its  face,  or  voidable  for 
extrinsic  matter.  The  subsequent  insurance,  say  the  court,  is  either 
valid  or  void,  and  in  either  view,  the  question  is,  was  it  insurance  P 
''The  rights  of  the  parties  under  the  policy  sued  on,  the  prior 
policy,  became  fixed  at  the  time  the  loss  occurred,  and  could  not 
beaffected  by  what  was  subsequently  done  between  the  assured  and 
third  parties."    Insurance  Co.  v.  Holt,  35  Ohio  St  189 ;  8.  o.,  35 

Am.  Rep.  601 . 
'^  The  decisions,"  say  the  editors  of  the  American  Leading  Oases, 

"  avoid  the  hardship  of  pronouncing  the  insurance  void  in  con- 
sequence of  the  failure  to  give  notice  of  another  which  is  equally 
invalid,  and  thus  leaving  the  assured  without  a  remedy  on  either 
policy,  but  are  perhaps  open  to  the  more  serious  objection  of  en- 
abling the  owner  of  a  house  to  insure  it  for  its  full  value  at  two 
different  offices,  and  keep  each  set  of  insurers  in  ignorance  of  the 
oontract  with  others  without  the  risk  of  loss  if  the  secret  is 
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covered^  and  with  the  certamtj  of  gain  if  it  remainfl  concealed. " 
2  Am.  Lead.  Gas.  899.  These  decisions  did  not  meet  the  approyal 
of  this  court  when  the  cases  were  here  before.  It  was  then  held  that 
if  the  policies  of  insurance  offered  in  evidence  to  show  that  the 
defendants  in  error,  the  assured,  had  violated  the  terms  of  the 
policies  sued  on,  and  thereby  forfeited  their  rights  of  recovery, 
were  valid  on  their  face  and  binding  between  the  parties  at  the  time 
of  issuance,  no  subsequent  acts  by  the  parties  thereto,  without  the 
knowledge  and  consent  of  the  plaintiffs  in  error,  the  insurance 
companies,  would  defeat  their  right  to  claim  any  forfeiture  accruing 
to  them  by  reason  of  the  making  and  acceptance  of  such  policies  in 
violation  of  the  conditions  of  those  sued  on.  In  other  words,  ap- 
plying the  language  to  the  facts,  if  the  Boatman  and  Citizen's 
policies  were  valid  on  their  face,  and  binding  between  the  parties  at 
the  time  of  issuance,  as  they  undoubtedly  were,  and  the  policy  of 
the  Boyal  company  was  avoided  by  the  subsequent  over  insurance 
of  the  Louisiana  Mutual,  the  forfeiture  which  thereby  accrued  to 
the  Royal  company  could  not  be  defeated  by  the  result  of  any  suit 
brought  by  the  assured  on  any  of  these  policies.  .  The  chaige  of 
the  trial  judge  was  in  conflict  with  this  ruling,  and  therefore 
erroneous. 

The  charge  is  erroneous  for  another  reason.  It  ignores  the  ground 
upon  which,  as  shown  by  the  transcripts  introduced  in  evidence, 
the  two  suits  brought  by  McCrea,  Maury  &  Oo.,  against  the  Boat- 
man and  Oitisen's  companies,  were  decided  in  favor  of  the  companies. 
One  grave  objection  to  the  current  of  American  authority  on  this 
aubject  is,  that  to  restrict  the  condition  in  question  to  valid  insur- 
ance, lets  into  the  suit  on  one  policy  a  wilderness  of  questions, 
touching,  it  may  be,  many  other  i>olicies  not  sued  on,  involves  the 
suit  in  a  maze  of  oomplexity,  and  leads  to  the  anomaly  of  passing, 
in  a  suit  on  one  policy,  upon  other  policies,  themselves  the  subject  of 
separate  8nit&  But  if  these  questions  are  gone  into,  undoubtedly 
they  can  influence  the  result  of  the  pending  suit  only  so  fax  as  the 
facts  will  warrant.  And  if  the  facts  have  already  been  determined 
in  a  separate  suit  on  any  particular  policy,  these  facts  must  of  course 
be  looked  to.  Now  the  records  of  the  two  suits  show  that  each  of 
the  two  companies  sued  expressly  admitted,  in  its  answer  to  the 
declaration  of  the  plaintiffs,  that  it  had  issued  to  the  plaintiffs  the 
policy  sued  on,  and  that  it  put  its  defense  upon  the  ground  of  sub- 
sequent over-insurance,  which  issue,  upon  a  charge  of  the  court  <m 
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ihat  veiy  point,  was  found  in  favor  of  the  company.  If  it  be  con- 
ceded then  that  in  this  suit  the  validity  of  the  other  two  policies 
may  be  tested,  it  clearly  appears  that  they  were  vali  J  when  issued, 
and  were  avoided  by  the  over-insurance  created  by  the  issuance  of 
the  policy  of  the  Louisiana  Mutual.  But  the  issuance  of  this  policy 
was  equally  a  violation  of  the  same  condition  of  the  Boyal  policy 
now  in  suit  Upon  what  principle  can  the  over-insurance  be  held 
to  vitiate  those  two  policies,  and  not  to  vitiate  the  present  policy 
which  was  first  in  point  of  time  P  It  cannot  be  that  the  right  to 
relief  on  that  ground  shall  be  made  to  depend  on  which  suit  is  first 
tried.  If  this  suit  had  come  on  for  trial  before  the  other  two  suits, 
and  the  same  facts  had  been  introduced  in  evidence,  would  not  the 
present  defendant  have  been  held  entitled  to  relief  for  the  violation 
of  the  condition  of  its  policy  ?  The  fact  that  other  companies  have 
successfully  relied  on  the  same  defense,  cannot  affect  its  right.  The 
over-insurance,  without  notice,  was  a  release  of  all  other  companies, 
the  conditions  of  whose  prior  policies  were  violated,  so  far  as  the 
question  of  forfeiture  was  concerned.  The  rights  of  the  parties  to 
this  extent  must  turn  upon  the  validity  of  the  policies  on  their  face 
at  the  time  of  the  issuance  of  the  policy  creating  the  over-insurance 
as  to  the  particular  policy  sued  on.  Those  rights  cannot  be  made 
to  turn  upon  the  voidaoility  of  those  policies,  or  the  result  of  suits 
or  compromises  between  the  parties. 

No  question  was  made  in  this  case  in  the  court  below  upon  the 
invalidity  of  the  policies  of  the  Boatman  and  Citizen's  companies 
for  the  failure  to  prepay  the  premiums.  And  if  the  point  had 
been  made,  it  would  have  been  set  at  rest  by  the  record  of  the  suits 
on  the  policies. 

The  judgmenib  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial 


80MBSFIBLD  y.  State  ImiTBAVOB  Ooxpaitt. 

(8  Lea,  647.) 
Inawrance  —  •vhttqmmU 

▲  P0IU7  of  Insiiraaoe,  oondUioned  to  be  void  for  other  inaaruMS  wMhoQl 
sent,  is  avoided  bj  a  subeequent  policy  not  ooneented  to,  although  ^xttMmi^ 
iiMr.^like.coDdiUQD.      .. 
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ACTION  on  a  fire  insurance  policy.     The  opinion  statoB  iheoMO» 
The  defendant  had  judgment  below. 

R.  McPhail  Smithy  for  plaintiff  in  error. 

J.  (7.  Bradford,  for  defendant  in  error. 

Cooper,  J.  Somerfleld  sued  the  State  Insurance  Company  on  e 
policy  of  insurance  against  loss  by  fire.  The  suit  was  successfully 
defended  and  the  plaintiff  appealed  in  error. 

On  February  26,  1877,  the  State  Insurance  Company  issued  to 
the  plaintiff  Somerfleld  a  policy  of  insurance  in  the  sum  of  1400  on 
his  stock  of  goods  in  a  certain  store,  insuring  the  stock  against  loss 
by  fire  for  one  year.  The  policy  contained  this  condition:  **  If  the 
assured  shall  have,  or  shall  hereafter  obtain  any  additional  insurance 
on  the  property  hereby  insured  or  any  part  thereof,  without  the 
consent  of  this  company  indorsed  hereon,  the  policy  shall  be  yoid." 
On  October  13, 1877,  the  plaintiff  procured  from  the  German  Ameri* 
can  Insurance  Company  another  policy  of  insurance  on  the  same 
stock  for  $500,  insuring  against  loss  by  fire  for  one  year,  of  which 
no  notice  was  given  to  the  State  Insurance  Company.  The  policy 
of  the  German  American  contained  this  condition:  '^  If  the  assured 
shall  have,  or  shall  hereafter  make  any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  hereby  insured  or  any  part 
thereof,  without  the  consent  of  this  company  written  thereon,  the 
policy  shall  become  void."  On  December  20,  1877,  the  property 
insured  was  destroyed  by  fire. 

The  trial  judge  held  that  the  second  policy  constituted  over-in*- 
surance  within  the  meaning  of  the  condition  of  the  policy  sued  on, 
although  the  second  policy  was  itself  subject  to  be  avoided  by  the 
existence  of  the  first  policy,  of  which  the  Gtennan  American  com- 
pany was  shown  to  have  had  no  notice.  Error  is  assigned  on  this 
ruling. 

This  case  does  squarely  raise  the  question  sought  to  be  raiaedt 
and  which  was  considered  in  the  case,  of  the  Royal  Insurance  Oom^ 
pany  v.  McOrea,  8  Lea,  531.*  The  question  was  not  directly  pie* 
sented  in  that  case,  or  in  the  other  cases  connected  therewith,  in 
all  of  which  opinions  have  been  this  day  delivered,  because  the 
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over'-insarance  relied  on  in  those  cases  was  occasioned  by  the  taking 
out  of  a  policy  neither  void  nor  yoidable  for  that  or  any  other  reason. 
There  was  therefore  valid  over-insurance  as  to  all  the  policies  sued 
on  in  violation  of  substantially  the  same  condition  in  each,  and  the 
question  upon  that  state  of  facts  was  what  efFgct  the  avoiding  of 
some  of  these  policies  by  the  over-insurance  would  have  upon  the 
other  policies  equally  avoidable  by  the  same  insurance.  In  the  suit 
now  before  us,  the  second  policy  is  avoided  by  the  existence  of  the 
first  policy  without  notice,  and  the  first  policy  is  equally  avoided 
by  the  existence  of  the  second  policy  without  notice,  if  the  ruling 
of  the  trial  judge  is  correct. 

We  found  in  the  case  of  the  Boyal  Insurance  Company  that  the 
authorities  on  the  subject  under  consideration  were  hopelessly  in 
conflict,  and  that  what  appeared  to  be  the  current  of  those  authori- 
ties had  not  met  the  approval  of  this  court  when  the  question  was 
before  it  at  a  previous  term.  We  now  find  from  the  form  of  the 
condition  of  the  policy  of  the  German  American  Insurance  Com- 
pany, that  the  insurance  companies  are  themselves  meeting  the 
current  of  authority  by  providing  that  the  other  insurance  shall 
be  fatal  ^'whether  valid  or  not."  And  the  learned  counsel  of  the 
plaintiff  argues  that  the  State  Insurance  Company  must  go  and  do 
likewise  before  it  can  resist  the  current.  But  it  seems  to  have  been 
intimated  by  one  court  that  such  a  clause  is  itself  void.  G^€e  v.  Ins, 
Co.,  55  N.  H.  65;  8.  c,  20  Am.  Bep.  171. 

The  reason  assigned  to  sustain  the  position  taken  by  the  larger 
number  of  American  cases  is  that  the  additional  insurance  stipu- 
lated against  is  valid  insurance,  and  valid  at  the  time  of  the  loss. 
And  the  courts  adopting  the  position  are  logically  compelled  to 
hold  that  insurance,  void  or  voidable  at  the  time,  is  not  over-insur- 
ance within  the  condition,  although  the  ground  of  avoidance  be 
afterward  waived,  and  the  insurance  paid.  The  result  is  in  such 
cases  that  the  insured  becomes  entitled  to  collect  by  law  the  double 
insurance  against  which  the  condition  was  intended  to  guard.  The 
flame  result  occurs  pro  tanto  where  the  second  company  compro- 
mises with  the  insured  by  buying  its  peace.  Decisions  which  nece»- 
aarily  lead  to  such  a  result  cannot  be  sound.  Moreover  if  the  doc- 
trine be  applied  to  merely  voidable  insurance,  the  court,  in  a  suit 
upon  one  policy,  may  be  required  to  try  the  validity  of  other  policieSi 
and  that  too  without  being  able  to  make  a  decision  binding  between 
the  pjirtio'5  to  fhoBo  policies.     After  a  policy  has  been  thus  inci- 
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dentally  brought  Id  question^  and  declared  valid  or  invalid,  it  may 
be  sued  upon,  and  the  court,  with  the  aid  of  the  parties  then  directly 
interested,  may  come  to  a  different  conclusion.  It  cannot  be  that 
the  rights  of  parties  under  one  contract  can  be  made  to  depend 
upon  the  rights  of  other  parties  under  a  different  contract.  Cer- 
tainly the  condition  in  question  was  not  intended  to  turn  upon  the 
event  of  a  lawsuit  between  third  parties,  nor  to  look  to  the  state  of 
affairs  which  may  exist  at  the  happening  of  a  loss.  It  was  intended 
to  prevent  the  assured  from  having  or  taking  out  other  insurance, 
which  he  supposes  to  be  valid,  and  the  condition  is  broken  when 
the  additional  insurance  exists.  The  rule  now  prevailing  was 
originally  adopted  in  a  case  like  the  one  before  us,  where  the  sub- 
sequent insurance  was  itself  invalidated  by  the  pre-existing  policy. 
But  if  adopted  at  all,  it  must  be  extended  to  all  cases  within  its 
reason.  And  in  that  view,  as  said  by  the  Supreme  Court  of  Ohio, 
there  can  be  no  distinction  between  a  policy  voidable  on  its  face, 
and  voidable  for  extrinsic  matter.  The  subsequent  insurance  is 
either  valid  or  void,  and  in  either  event  the  question  is,  was  it  insur- 
ance. Mremun^s  Ins.  Co.  v.  HoU,  35  Ohio,  189;  s.  c,  35  Am. 
Bep.  601.  We  think  that  the  condition  intended  that  the  subse- 
quent insurance  should  work  a  forfeiture  whether  enforceable  or 
not. 
Affirm  the  judgment. 

JudgnMtU  (ffhw§tL 
VouILI  — 84 
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BliURT  T.  StAIBi 
(]STeiz.Ct.  Appw8Q.) 

CHmkuUiaw — evSdmoe  —  hearmiff — experi  atlgflmyfami 

Ib  a  tria]  for  barglary  the  owner  of  the  premlseB  had  dAocribed  onrtala  iooU 
prints  to  a  witness.  The  witness  was  permitted  to  testtfy  that  the  shoes  of 
the  defendant,  prodaeed  on  the  trial,  wonld  have  made  saeh  tracks.  HM, 
error.* 

pONYICTION  of  burglary.    The  opinion  states  the  oasa 

W,  E.  Doyle  and  Burrow  S  Friabie,  for  appellant. 
H.  CliiliOTiy  assistant  attorney-general,  for  State. 

*  In  humbMn  ▼.  fVoCe.  19  Tex.  Gt.  JLpp;  841,  a    proseeution  for  lutaig  ¥oclfBrqai  and 
fitaoene  language  near  aprlTate  houae,  it  waa  held  error  to  permit  the  pmaecutlng 
to  testis  that  the  language  waa  used  in  a  manner  calculated  to  disturb  his  famflj. 


AUSTIN  TERM,  1882.  667 

Suowden  v.  Sute. 

HuBT,  J.  Wash  Blaitt  was  convicted  of  burglary.  The  evidence 
was  purely  circumstantial.  The  State  relied  (among  other  facts) 
upon  certain  tracks  found  in  the  yard  of  the  prosecutor,  near  the 
house  from  which  the  bacon  had  been  burglariously  taken.  Among 
the  tracks  was  one  which  made  a  peculiar  impression  on  the  ground 
and  if  the  State  could  show  that  the  shoe  of  defendant  made  such 
impression,  this  fact  would  have  been  criminative. 

To  make  this  proof,  the  State,  over  the  objections  of  defendant^ 
proved  by  one  Henry  McDonald  that  he,  McDonald,  received  from 
defendant  a  pair  of  shoes,  giving  a  description  of  them;  and  he 
then  went  on  to  state  ''  the  shoes  (meaning  those  received  from  de» 
fendant)  would  have  made  such  a  track  as  Orocket  Phillips  de> 
scribed  to  me  as  having  been  made  in  his  yard.'' 

This  evidence  was  not  only  hearsay  but  was  simply  the  opinion 
of  the  witness.  We  are  not  informed  of  the  description  given  by 
the  prosecutor  to  this  witness.  The  description  not  being  given 
the  jury  had  no  means  by  which  to  test  the  correctness  of  the  wit- 
ness' conclusion  touching  the  similarity  between  the  track  and 
shoes.  But  this  is  not  a  matter  about  which  the  opinion  of  the 
witness  can  be  taken.  The  witness  could  have  described  the  shoes 
and  have  left  it  to  the  jury  to  compare  them  and  the  tracks  and 
draw  their  own  conclusions. 

[Other  matters  omitted.] 

For  the  errors  above  indicated,  the  judgment  is  reversed  and  the 
oaose  remanded. 

RmMtrnd  and  rmmmdetU 


Skowdbk  v.  Statb. 

atTttx.Ct.App.ltt.) 

CHminai  lano  —  aaauU  —  fiy  one  in  locopmrenHa, 

A  girl  of  fifteen  yemni  old,  living  wHh  her  elder  brother  and  being  inpported 
by  him,  is  eubjeet  to  moderate  restraint  and  oorrectlon  at  hie  bands. 

GONyiOTION  of  aggravated  assault  and  battery.     The  opinion 
states  the  case. 
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Wooldridge  <&  PhiUipSy  for  appellant. 

H,  GhiUon,  assistant  attorney-general,  for  State. 

HuBT,  J.    The  defendant,  Frank  Snowden,  was  oonTioted  of 
aggravated  assault  and  battery,  made  upon  one  Fannie  Snowden. 

Fannie  swears  as  follows  :  ''lam  the  aUeged  injured  party  ; 
am  sister  to  defendant  ;  am  now  fifteen  years  old.  I  haye  been 
living  with  defendant  for  about  two  years,  ever  since  he  married. 
My  sister  and  I  have  been  living  with  defendant  for  about  two  years 
as  members  of  his  family  ;  he  has  been  boarding,  clothing  and 
educating  us;  he  sent  us  to  the  free  school,  and  also  to  other  schools 
when  there  was  any  in  the  neighborhood.  He  has  always  treated  ns 
kindly,  and  provided  for  us  well.  We  would  work  for  him  when 
not  at  school.  I  remember  the  time  I  was  at  Mr.  Harrison's  house. 
I  never  asked  my  brother  if  I  could  go  there.  He  told  me  when  I 
left  to  come  back  in  a  short  time,  as  he  wanted  us  to  go  to  work  in 
the  field.  I  stayed  about  one  hour.  I  heard  him  calling  me.  I 
did  not  go.  When  I  started  home  I  met  him  ;  he  then  asked  me 
if  I  heard  him  calling  me.  I  told  him  I  did.  He  then  asked  me 
why  I  did  not  come.  I  told  him  because  I  did  not  want  to.  I  told 
him  that  I  did  not  intend  to  work  much  longer.  He  then  gave  me 
a  push  toward  home  ;  he  did  not  strike  me ;  he  never  hurt  me. 
The  Harrison  family  tried  several  times  to  get  me  to  leave  brother's 
and  get  me  another  home.  I  went  home.  Defendant  never  had 
any  whip,  and  never  struck  me  with  a  whip  at  any  time.  I  went  to 
the  field  to  work." 

Cross-examined,  the  witness  stated  :  ''I  went  and  laid  down  on 
the  bed  after  I  came  from  the  field.  I  was  crying  when  I  came 
through  the  field  to  the  house.  I  went  to  the  house  before  the 
others  went  to  the  house.     I  am  fifteen  years  old. " 

(Ke-examined. )  ''I  was  crying  about  the  push  brother  gave  me; 
not  because  he  hurt  me,  but  because  I  was  mad  about  it.  I  never 
went  to  bed  on  account  of  any  injury  inflicted  on  me  by  defendant 
I  went  home  before  the  other  hands  for  the  purpose  of  doing  the 
work  at  the  house.  I  think  I  milked  the  cows  that  evening.  I 
usually  went  home  to  milk.  I  was  some  distance  from  Harrison's 
house  when  defendant  and  I  met."  There  was  other  testimony 
showing  that  the  defendant  stood  in  loco  pareniis  toward  the  injured 
party. 
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Under  this  state  of  case  the  defendant  requested  the  conrt  to 
change  the  jury  the  law  applicable  to  this  relation  between  the 
appellant  and  the  party  injured.  Art  490,  Penal  Code,  provides 
that  yiolenoe  used  to  the  person  does  not  amount  to  assault  or 
battery  in  the  following  cases  :  1st,  '^  In  the  exercise  of  the  right 
of  moderate  restraint  or  correction  given  by  the  law  to  the  parent 
over  the  child,  the  guardian  over  the  ward,  the  master  over  his 
apprentice,  the  teacher  over  the  scholar. '' 

Does  this  law  shield  aperson  who  stands  in  loeoparetUia  toward 
the  party  injured,  or  must  he  be  in  fact  the  parent  ?  We  are  of  the 
opinion  that  it  is  not  necessary  for  the  defendant  to  be  the  parent 
of  the  assaulted  party,  to  entitle  him  to  the  provisions  of  the  above 
article.  Oorman  v.  Siaie,  42  Texas,  221 ;  Smith  v.  Sogers,  24 
Kans.  140 ;  s.  a,  36  Am.  Bep.  254. 

There  being  two  theories  presented  in  the  statement  of  facts,  the 
law  applicable  to  the  State's  theory  was  given  in  the  charge,  but 
the  court  refused  to  give  that  which  was  demanded  by  the  defend- 
ants. This  was  error  for  which  the  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded 
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VmiiofomA  prnthtmr-^  necuud  parol  piir0ilkn9~f^|(Mi 

One  who  baa  purobased  land  bj  parol,  paid  tbe  prloa  and  enterad  into  and  i^ 
tainif  peaceable  pooaeeaton,  will  be  protected  In  aqnityagaiasl  the  daim  of  a 
aabeeqaent  Jadgment  crodltor  of  bia  ▼endor. 
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ILL  to  enforce  a  jadgment  lien.     The  head-note  ahowa  tlia 
facts  sufficiently.     The  defendant  had  jadgment  below. 


A,  8,  Snyder t  for  appellants. 

Robert  F,  Dennis^  for  appellees. 

Green,  Pr.    The  principal  question  presented  by  this  record  is 
whether  a  parol  contract^  so  far  executed  as  to  entitle  the  purchaser 
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to  a  specific  execatdon  of  the  contract,  is  good  against  a  subsequent 
judgment-creditor.  Independent  of  any  statute-law  the  lien  of  a 
judgment  is  a  charge  upon  the  precise  interest  which  the  judgment- 
debtor  has  and  upon  no  other.  The  apparent  interest  of  the  debtor 
can  neither  extend  nor  restrict  the  operation  of  the  hen,  so  that  it 
shall  incumber  any  greater  or  less  interest  than  the  debtor  in  fact 
possessses.  The  judgment-creditor  has  a  charge  on  the  interests  of 
the  defendant  in  the  hmd,  just  as  they  stood  at  the  moment  the 
lien  attached,  therefore  though  he  seems  to  haye  an  interest,  yet  if 
he  have  none  in  fact,  no  lien  can  attach.  The  rights  of  the  judg- 
ment-lien owner  cannot  exceed  those  which  he  might  acquire  by  a 
purchase  from  the  defendant  with  full  notice  of  all  existing  legal 
or  equitable  rights  belonging  to  third  persons.  The  attachment  of 
a  judgment-lien  upon  the  legal  title  forms  no  impediment  to  the 
assertion  of  all  equities  previously  existing  over  the  property.  The 
judgment-lien  is  in  equity  but  a  charge  on  the  equity  held  by  the 
defendant,  where  the  lien  attaches.  It  can  only  hold  the  legal 
estate  subject  to  the  equity.  It  is  well  settled  that  a  judgment-lien 
on  the  land  of  the  debtor  is  subject  to  every  equity  which  existed 
against  the  debtor  at  the  rendition  of  the  judgment;  and  courts  of 
equity  will  always  limit  the  lien  to  the  actual  interest  of  the  judg- 
ment-debtor. The  lien  of  the  judgment  creates  a  preference  over 
subsequently  acquired  rights,  but  a  court  of  equity  will  always  pro- 
tect the  equitable  rights  of  third  persons  existing  at  the  time  the 
judgment-lien  attaches.  See  Freeman  on  Judgments,  pp.  309,  310 
and  311,  §§  356,  357;  ChurcUU  v.  Morse,  23  Iowa,  229;  (TRouriB 
V.  (yConnoTy  39  Cal  442;  Cwter's  Eofr  v.  Bank  of  Georgia,  34 
Ala.  37-64;  Walke  v.  Moody y  65  N.  G.  599;  Bile  v.  Toudey,  1 
Paige,  280;  Morris  v.  Mowali,  2  id.  586  (22  Am.  Dec.  661) ;  Brown 
V.  Pierce,  7  Wall.  205. 

As  illustrations  of  the  extent  and  scope  of  the  rule  above  laid 
down  we  find  many  cases,  in  which  it  has  been  held  that  a  judg- 
ment-lien is  subject  to  any  express  trust  existing  when  the  judg- 
ment-lien attaches.  See  Bac'rs  of  Ashe  v.  Ex^rs  of  Lioing4ony  2 
Bay,  80;  Cover  v.  Blacky  1  Barr.  493;  Lodge  v.  Lytteley,  4  Sim.  70; 
Whitworth  v.  Oaugain,  3  Hare,  416;  Shyrock  v.  Waggoner,  4  Cadey, 
430;  Withers  v.  Carter,  4  Gratt.  407.  See  also  Orth  v.  Jennings, 
8  Blackf.  420.  So  also  it  is  held  a  judgment-lien  must  yield  to 
prior  equitable  mortgages  or  other  trusts.  Williams  v.  Craddock, 
4  Sim.  313;  Brace  y.  Duchess  of  Marlborough,  2  P.  Wms.  491;  Barr^ 
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T.  Hdich,  3  Ohio,  538;  Kier stead  y.  Avery y  4  Paige,  14;  Prior  r. 
Penpraze,  4  Price,  99.  So  also  as  to  unrecorded  deeds  where  the 
recording  statutes  only  declare  them  void  against  purchasers  with* 
out  notice.  See  Bodgers  t.  Oibeon,  4  Yeates,  111;  Jackeon  v.  Fo.st, 
9  Cow.  120;  Jackson  v.  Totan,  4  id.  606;  Jackson  v.  DuBois,  4 
Johns.  216;  Heister  v.  Fortfier,  2  Binn.  40.  So  also  a  judgment- 
creditor  must  yield  to  a  prior  equitable  estate  created  by  a  written 
contract.  Hoaglafid  y.  Latourette,  2  N.  J.  Eq.  254;  Finch  y. 
JSarl  of  Winchelsea,  1  P.  Wms.  282;  Mooney  y.  Dorsey,  7  Smed.  & 
M.  22;  Withers  y.  Carter,  4  Oratt.  407.  So  too  the  judgment-lien 
must  yield  to  prior  yendors'  liens  or  specific  liens  of  any  kind  or 
prior  equities  of  any  description.  See  Watkins  y.  WasseU,  15  Ark. 
73;  Arnold  y.  Patrick,  6  Paige,  310;  Singoldy.  Bryan,  8  Md.  Chy. 
488;  Aldridge  y.  Dunn,  7  Blackf.  249;  Walton  y.  ffargreaves,  42 
Miss.  18;  Matter  of  Howe,  1  Paige,  125  (19  Am.  Dec  395);  Kier- 
stead  y.  Avery,  4  id.  d.  So  a  judgment-lien  must  yield  to  a  prior 
resulting  trust  in  a  third  party.  See  Williams  y.  Hollingsworth, 
1  Strobh.  Eq.  103;  Hackett  y.  Callender,  32  Vt.  98;  Ellis  y.  T6us- 
ley,  1  Paige,  280.  So  too  a  judgment-lien  will  be  postponed  to  a 
prior  constructiye  trust.  See  Everett  y.  Stone,  3  Story,  447;  Brown 
y.  Pierce,  7  Wall  205;  Baker  y.  Morton,  12  id.  150. 

It  is  true  that  in  the  State  of  Ohio  a  oontroyersy  long  existed, 
whether  an  equitable  mortgage  was  not  an  exception  to  the  rule,  that 
a  judgment-lien  must  yield  to  all  prior  equitable  liens  held  by  a  third 
person  against  the  debtor's  landB;  but  these  oontroyersies  were  the 
result  of,  or  at  least  were  much  influencea  by  their  statute  law.  In 
White  y.  Denman,  1  Ohio  St.  UO,  these  decisions  are  reyiewed,  and 
the  conclusion  reached  is,  that  on  the  well-established  principles  of 
courts  of  equity  an  equitable  mortgage  ought  to  haye  priority  oyer 
a  subsequent  judgment-lien,  and  that  as  an  original  question  the 
court  would  haye  held,  that  this  equitable  rule  was  not  set  aside  or 
controlled  by  the  Ohio  statute  law;  but  as  it  had  been  held  other- 
wise on  construction  of  their  statute  by  their  Supreme  Oourt  in 
seyeral  cases,  these  decisions  ought  to  be  acquiesced  in. 

And  in  seyeral  States  it  has  been  held  that  a  judgment-lien  ought 
to  haye  priority  oyer  a  prior  secret  yendor's  lien.  See  Webb  y. 
Robinson,  14  Ga.  216;  Johnson  y.  Oawthorne,  1  Dey.  &  B.  (N.  G.) 
32-35  (27  Am.  Dec.  250);  Roberts  t.  ^m,  2  Humph.  145-147.  But 
these  decisions  were  based  on  peculiar  yiews  by  these  courts  of  the 
character  of  a  yendor's  lien.     And  in  truth  in  the  United  States  gen- 
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erally  the  vendor's  lien  has  received  but  little  countenance,  and  in  a 
number  of  States  it  has  been  held  to  have  no  existence,  as  in  Pennsyl- 
vania (see  KauffeU  v.  Bowery  7  S.  &  B.  64),  in  North  Carolina  now, 
though  not  formerly  (see  Womble  v.  Bailie,  3  Ired.  Eq.  182), 
in  South  Carolina  (see  fFrofffs  Rep,  v.  Oomp.  Oen.,  2  Dessau. 
50^-520),  in  Massachusetts  (Stoky,  J.,  in  Oilman  v.  Brown,  1 
Mason,  192-219),  in  Maine  (see  Philbrooh  v.  Delano,  29  Me.  410- 
415),  and  in  Kansas  (see  Simpson  v.  Mundee,  3  Kan.  172);  and  in 
other  States  its  existence  is  undecided  and  doubtful,  as  in  New 
Hampshire,  Connecticut  and  Delaware  (see  Aiwood  v.  Vincent,  17 
Conn.  576-583;  BuddY.  Busti,  1  Harr.  69  and  74,  and  Arlin  v. 
Brown,  44  N.  H.  102);  and  it  has  been  received  with  disfavor  in 
other  States,  including  Virginia.  But  as  now  by  statute  law  in  this 
State  the  secret  vendor's  lien  has  been  abolished  and  it  can  have  an 
existence  only  when  reserved  on  the  face  of  the  deed,  which  must 
be  recorded,  there  can  be  no  question  that  in  this  State  a  vendor's 
lien,  wjien  it  has  any  existence,  will  have  priority  over  a  subsequent 
judgment.  It  may  therefore  be  laid  down  as  a  universal  rule  es- 
tablished by  many  cases,  that  a  judgment-lien  is  always  subject  to 
every  possible  description  of  equity  held  by  a  third  party  against 
the  debtor  at  the  time  the  judgment-lien  attached;  and  that  it  is 
immaterial  whether  the  rights  of  such  tliird  party  consist  of  an 
equitable  estate  or  interest  in  the  judgment-debtor's  land,  an  equit-  - 
able  lien  on  his  land,  or  a  mere  equity  against  the  debtor  which 
attaches  to  or  affects  his  land.  Nor  is  it  all  material  whether  the 
judgment-debtor  has  or  has  not,  when  he  contracted  his  debt  or 
obtained  his  judgment  or  docketed  the  same,  notice  of  such 
equitable  estate,  equitable  lien,  or  mere  equity.  If  they  be 
prior  in  time  to  the  judgment,  they  will  always  be  preferred  to  the 
judgment-lien.  The  authorities  we  have  cited  abundantly  sustain 
this  conclusion,  and  there  is  no  exception  to  this  universal  rule, 
except  where  such  exception  has  been  made  by  some  statute  law. 

Unquestionably  therefore  a  purchaser  of  land  by  parol  contract, 
to  the  full  extent  that  a  court  of  equity  would  recognize  his  equity 
against  the  party,  who  by  parol  contract  had  agreed  to  sell  him  the 
land,  should  be  held  in  a  court  of  equity  to  have  rights  superior  to- 
any  subsequent  judgment-creditor,  whether  the  judgment-creditor 
had  or  had  not  notice  of  his  contract  to  purchase  the  land,  unless: 
some  statute  law  has  rendered  the  judgment-creditor's  lien  superior 
to  his  equity.  It  is  claimed  that  the  statute  of  frauds  produced 
Vol.  XLi  —  tt6 
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this  effect,  and  that  after  its  passage  the  jadgment-credit^v's  Ikn 
mast  be  held  as  superior  to  any  equitable  estate  or  right,  which  a 
third  party  had  before  the  rendition  of  the  jadgment acquired  from 
the  debtor  to  any  land,  which  was  based  in  whole  or  in  part  on  the 
fact,  that  he  had  made  a  parol  contract  for  the  porchase  of  the  land. 
We  wiU  now  consider  whether  this  be  the  real  effect  of  the  statate 
of  frauds. 

This  statate,  so  far  as  it  relates  to  the  sale  of  lands,  is  to  be  found 
ill  chapter  98,  page  535,  of  our  Gode,  and  is  in  these  words :  **  No 
action  shall  be  brought  upon  any  contract  for  the  sale  of  real  estate 
unless  the  contract  or  some  memorandum  or  note  thereof  be  in 
writing  and  signed  by  the  party  to  be  charged  thereby  or  his  agent." 
This  statute  was  first  passed  in  the  29th  year  of  Oharles  the  Second, 
A.  D.  1677.  Its  language  then  was  '*  that  from  and  after  the  fouer 
and  twentyeth  day  of  June,  which  shall  be  in  the  year  of  our  Lord 
one  thousand  six  hundred  and  seaventy  and  seaven,  All  Leases 
Estates  Interests  of  Freehold  or  Terms  of  years  or  any  unoertaine 
Interest  of,  in  or  to  any  Messuages  Mannours  Lands  Tenements  or 
Hereditaments  made  or  created  by  Livery  or  Seisin  onely  or  by 
Parole  and  not  putt  in  Writeing  and  signed  by  the  parties  see 
makeing  or  creating  the  same  or  their  Agents,  thereunto  lawfully 
authorized  by  Writeing,  shall  have  the  force  and  effect  of  Leases  or 
Estates  at  Will  onely,  and  shaU  not  either  in  Law  or  Equity  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect,  Any 
consideration  for  making  any  such  Parol  Lease  or  estates  or  any 
former  Law  or  Usages  to  the  contrary  notwithstanding."  See 
Throop  on  Verbal  Agreements,  21,  22. 

This  statute  with  slight  rariations  has  been  in  force  ever  since  its 
passage  in  1677.  When  it  was  passed,  courts  of  equity  were,  as  they 
have  ever  since  been,  in  the  habit  of  treating  as  a  trustee,  a  party, 
who  by  fraud  had  procured  the  legal  title  to  land  from  another. 
The  party,  who  had  thus  been  defrauded,  was  held  by  a  court  of 
equity  to  be  still  the  equitable  owner  of  the  land  ;  and  the  party, 
who  had  procured  the  legal  title  by  fraud,  was  held  by  a  court  of 
equity  to  be  a  mere  trustee  for  the  other  ;  and  the  court  would  com- 
pel him  as  such  to  account  for  the  rents  and  profits,  and  would  order 
a  reconyeyance  of  the  land  to  its  real  or  equitable  owner.  These 
trustB,  which  arose  not  from  the  intention  of  the  parties,  and  from 
Irauds  committed  by  one  party  on  another,  have  received  theappel- 
]  It  ion  of  f  i.tsfnfcfivf  trusts  ;  and  courts  of  equity,  have  alwavs  ex- 
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ercised  the  power  of  raising  a  trust  by  construction  in  cases  of  fraud, 
as  the  most  suitable  mode  of  putting  it  in  the  power  of  the  court  to 
do  equal  and  complete  justice  between  the  parties.  See  Perry  on 
Trusts,  ch.  4,  pp.  186,  187,  §166. 

The  statute  of  frauds  in  express  terms  declares,  that  it  shall  be 
binding  on  courts  of  equity  as  well  as  courts  of  law.  And  since  its 
passage  courts  of  equity  as  well  as  courts  of  law  have  always  held 
naked  parol  agreements  for  the  sale  of  lands  void,  even  if  the  defend- 
ant admitted  the  agreement  as  stated  by  the  plaintiff,  provided  he 
at  the  same  time  pleaded  the  statute.  See  Heth^s  ExW  v.  Woold" 
dridge's  ExW,  6  Rand.  609  (18  Am.  Dec.  751);  2  Bro.  C.  C.  564;  1 
id.  416 ;  4  Ves.  23  ;  6  id.  12;  2H.  B1.63.  But  after  the  passage  of 
this  statute  courts  of  equity  held,  that  if  after  a  parol  contract  for 
the  sale  of  land  was  entered  into,  it  was  so  far  performed  by  the 
purchaser  that  a  refusal  to  execute  the  contract  by  the  seller  would 
operate  a  fraud  upon  the  purchaser,  and  would  leave  him  in  a  sit- 
uation which  did  not  lie  in  compensation,  then  they  would  treat 
the  seller,  who  holds  the  legal  title,  as  a  trustee,  and  the  purchaser 
as  the  equitable  owner  of  the  land,  and  order  the  seller  to  convey 
the  same  to  the  purchaser  on  his  full  compliance  with  the  contract, 
not  because  the  court  regarded  the  parol  contract  as  valid,  but 
because  the  fraudulent  conduct  of  the  seller  in  permitting  the  pur- 
chaser to  so  far  perform  his  contract  justified  the  court,  on  the 
general  principles  above  explained,  in  exercising  its  accustomed 
power  of  raising  a  trust  by  construction  in  such  fraudulent  case,  as 
the  only  mode  of  putting  it  in  the  power  of  the  court  to  do  complete 
justice  between  the  parties. 

It  is  universally  agreed,  that  the  only  ground  on  which  courts  of 
chancery  consider  part  performance  of  a  parol  agreement  to  sell  land 
as  creating  an  equity  in  the  purchaser  to  be  regarded  as  the  equit- 
able owner  of  the  land,  and  therefore  to  have  the  contract  specifically 
executed,  notwithstanding  the  statute  of  frauds,  is,  that  if  he  were 
not  so  held  to  be  the  equit:i;)K'  owner  of  the  land,  the  seller  would 
commit  a  fraud  upon  him.  See  Hamilton  v.  Jones^  3  Oill  &  J.  127 ; 
Heth's  E^r  v.  Woolddridgey  6  Rand.  605;  Carlisle  v.  Fleming ,  1  Harr. 
421-430;  Towneendy.  Houston, id.  532-540;  Anderson  \\  (luck,! 
Bailey  £q.  118-124 ;  Rathbun  v.  Rathbun,  6  Barb.  9d-l()(.  ;  Des- 
painy.  Carter,  21  Mo.  321;  Oilmorey,  Johnston,  14CkL  683;  Farrair 
V.  Patton,  20  Mo.  81.  Whenever  therefore  after  a  parol  contract  hat 
been  entered  into  for  fir*  >!^"  ^I'.'vl.  nnfl  it  has  been   so  far  per- 
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formed  by  the  parties  as  to  place  the  purchaser  in  a  position,  that  if 
the  contract  was  treated  as  void,  it  would  of^erate  as  a  fraud  on 
the  purchaser,  he  wiU  be  regarded  by  a  court  of  equity  as  the 
equitable  owner  of  the  land,  and  on  his  performing  his  con- 
tract in  full  a  court  of  equity  will  decree  that  a  deed  shall  be 
made  to  him  by  the  seller.  In  other  words,  such  oral  contract^ 
when  followed  up  by  such  part  performance,  originates  a  oonstmo- 
tive  trust,  just  as  other  frauds  give  rise  to  constructiye  trusts.  This 
constructive  trust  haying  been  raised,  I  can  conceive  of  no  reason 
why  it  should  not  like  all  other  constructive  trusts,  equitable  estates 
and  equities,  be  preferred  to  a  subsequent  judgment-lien.  We  hare 
seen,  that  every  imaginable  equity  attached  to  the  land  is  preferred 
to  a  subsequent  judgment-lien.  Why  should  this  equity  be  excepted 
from  this  universal  rule  ?  Not  because  it  originated  in  a  fraud, 
which  bound  only  the  conscience  of  the  seller,  and  therefore  not 
binding  the  conscience  of  the  judgment-creditor  of  the  seller,  it 
ought  not  to  be  enforced  against  him;  for  if  this  were  so,  the  same 
reasoning  would  apply  to  every  constructive  trust  originating  in  the 
fraud  of  the  judgment-debtor.  Yet  we  have  seen,  that  aU  such 
constructive  trusts  have  ever  been  held  to  be  enforceable  against 
the  subsequent  judgment-creditor  of  the  party  committing  the 
fraud.  This  preference,  which  a  Oourt  of  Ohancery  always  gives  to 
the  equity  of  a  third  person  over  a  subsequent  judgment-lien, 
ought  not  to  be  set  aside  by  reason  of  its  acknowledgment  being  in 
contravention  of  the  policy  of  the  statute  of  frauds.  The  courts  of 
equity  under  circumstances  hold,  that  this  statute  does  not  control 
the  case  so  far  as  the  third  party  and  the  judgment-debtor  are  con« 
cemed.  Why  then  should  it  be  supposed,  that  the  judgment- 
creditor  can  stand  in  any  better  position  than  his  debtor  in 
contravention  of  a  well-established  rule  of  courts  of  equity  of 
universal  application  ?  It  cannot  be  because  the  statute  of  frauds 
was  passed  for  the  protection  of  the  judgment-creditor  ;  for  it  is 
obvious  on  the  very  face  of  this  statute  that  it  was  not  passed  to 
protect  his  interests,  but  solely  to  protect  the  rights  of  the  parties  to 
the  oral  contract  for  the  sale  of  the  land.  The  preamble  of  the  act 
shows  clearly  that  this  was  its  object  and  its  only  object.  And 
courts  of  equity  under  such  circumstances  hold  that  the  nghtsof 
the  parties  to  the  oral  contract  can  only  be  protected  by  the  specific 
enforcement  of  the  contract  notwithstanding  the  statute  of  frauds. 
How  can  a  judgment-creditor  claim  that  this  is  in  contravention 


SPECIAL  TEBM,  1880.  677; 


Sojder  ▼.  Martin. 


of  the  statute^  if  it  was  not  enacted  for  his  benefit  ?  And  the' 
preamble  of  the  statute  shows  that  it  was  not.  This  preamble  is: 
"For  the  prevention  of  many  fraudulent  Practices,  which  are 
commonly  endeavored  to  be  upheld  by  Perjury  and  Subornation 
of  Perjury  Bee  it  enacted  by  the  King's  most  excellent  Majestic  by 
and  with  the  advice  and  consent  of  the  Lords  Spibituall  and 
Temporal  and  the  Commons  in  this  present  Parlyament  and  by  the 
authoritie  of  the  same." 

It  is  obvious  from  this  preamble,  that  the  object  of  this  statute 
was  not  to  protect  creditors,  but  to  prevent  a  party  to  an  oral  contract 
for  the  sale  of  land  being  defrauded  by  the  other  party  suborning 
witnesses  to  testify  falsely  as  to  the  terms  of  the  contract.  Li  other 
words,  the  statute  was  a  mere  law  of  evidence  intended  to  protect 
from  injury  the  parties  to  the  contract  ;  and  the  creditors  of  neither 
of  the  parties  were  intended  to  be  either  benefited  or  injured  by  its 
passage.  Why  then  should  not  the  creditor  be  left  in  the  exact 
position  which  he  occupied  before,  that  is,  having  a  right  by  a  judg- 
ment to  obtain  a  hen  on  all  the  lands  of  his  debtor,  subject  however 
to  all  equities  of  third  persons,  existing  at  the  time  his  judgment- 
lien  attaches  ?  I  confess  I  can  see  no  good  reason  to  be  found  in 
this  statute,  why  the  creditor  should  not  stand  just  where  he  would 
have  stood,  had  the  statute  never  been  passed.  In  accordance  with 
these  views  it  was  decided  in  Mersey  v.  Mcllwuine,  2  Hill  Gh. 
428,  "  that  a  parol  contract  to  convey  land,  which  has  been  per- 
formed, and  which  would  be  set  up  by  a  court  of  equity,  has  equal 
validity  with  a  written  contract  ;  and  the  party  entitled  to  specific 
performance  may  hold  the  land  against  subsequent  judgment-credit- 
ors of  the  vendor." 

But  it  is  insisted,  that  if  the  statute  of  frauds  does  not  render  a 
parol  contract,  so  far  executed  as  to  entitle  the  purchaser  to  a  specific 
execution  of  the  contract,  inoperative  as  against  a  subsequent  judg- 
ment-lien, our  recording  acts  will  have  that  e£Fect  ;  and  if  they 
alone  do  not  have  that  effect,  when  construed  in  connection  with 
the  statute  of  frauds,  it  ought  to  be  held  that  this  effect  follows. 
The  recording  acts  supposed  to  produce  that  effect  are  the  4th  and 
5th  sections  of  chapter  74  of  our  Code,  page  474.     They  are  : 

'^  4.  Any  contract  in  writing  made  in  respect  to  real  estate  or 
goods  and  chattels  m  consideration  of  marriage,  or  made  for  the 
conveyance  or  sale  of  real  estate  or  a  term  therein  of  more  than 
five  years,  shall  from  the  time  it  is  duly  admitted  to  record  be,  as ' 
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against  creditors  and  purchasers^  as  valid  as  if  the  contract  was  a 
deed  conveying  the  estate  or  interest  embraced  in  the  contract. 

**  5.  Every  such  contract,  every  deed  conveying  any  such  estate 
or  term,  and  every  deed  of  gift  or  deed  of  trust  or  mortgage  con- 
veying real  estate  or  goods  and  chattels,  shall  be  void  as  to  creditors 
and  subsequent  purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  that  it  is  duly  admitted  to 
record  in  the  county  wherein  the  property  embraced  in  such  con- 
tract or  deed  may  be/' 

These  acts  have  been  in  force  since  the  formation  of  this  State 
and  for  a  long  time  previous  thereto.  Their  history  and  the  sub- 
stance of  tho  Virginia  decisions  rendered  in- construing  them  are. 
given  in  the  opinion  of  brother  Johnson,  and  need  not  be  here, 
repeated.  When  they  were  enacted,  we  have  seen  that  the  conunon 
law  and  the  law  as  administered  by  courts  of  equity  protected  in 
very  difFerent  degrees  creditors  and  purchasers.  The  purchaser 
had  only  to  ascertain  that  the  seller  of  land  had  the  legal  title  in 
him,  and  he  was  perfectly  protected  from  all  risk,  if  he  acted  in 
good  faith  and  did  not  buy  land,  on  which  he  knew  or  had  the 
means  of  knowing  some  third  person  had  an  equitable  lien,  or 
which  he  did  not  know  or  had  not  the  means  of  knowing  in  equity 
and  justice  belonged  to  such  third  person.  But  the  status  of  the 
creditor  was  far  different.  The  creditor  to  a  large  extent  trusts  his 
debtor  on  his  faith  in  his  integrity.  lie  does  not,  when  he  credits 
him,  rely  solely  or  principally  on  the  property  he  may  own ;  for  he 
knows  that  he  may  dispose  of  all  his  property  before  a  judgment 
is  rendered  against  him  ;  and  when  a  judgment  was  obtained 
against  bim,  he  acquired  a  lien  on  his  lands,  which  was  good  only 
against  subsequent  conveyances  and  liens  legal  or  equitable,  but  not 
against  third  persons,  who  had  prior  equitable  liens  or  claims  of 
any  character  on  his  lands,  or  who  were  the  equitable  owners  of  the 
land  though  their  claims  or  this  equitable  ownership  were  secret 
For  courts  of  equity  hold  that  property,  which  belongs  in  equity 
and  good  conscience  to  A.,  should  not  be  taken  for  the  debt  of  B. ; 
and  therefore  they  would  not  suffer  the  lien,  which  a  judgment- 
creditor  had  acquired  on  the  legal  title,  to  be  used  as  a  means  of 
producing  sucli  result  A  perfect  protection  to  the  purchaser  of 
real  estate  could  be  afforded  without  wrong  or  serious  inconvenience 
to  third  persons,  by  simply  providing  a  means  by  which  he  could 
ascertain  readily  and  certainly,   whether  the  party,  of  whom  he 
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was  about  to  purchase,  had  the  legal  title.  For  if  he  had,  the 
common  law  rendered  him  perfectly  safe  in  making  the  purchase. 
But  such  perfect  protection  could  not  be  given  a  creditor  without 
producing  most  disastrous  results.  The  right  of  the  debtor  to  dis- 
pose of  his  property  before  judgment  could  not  be  interfered  with 
without  producing  immense  mischief ;  nor  could  the  creditor,  after 
he  obtained  a  judgment,  be  put  upon  the  footing  of  a  purchaser 
without  the  grossest  injustice  to  third  parties.  Still  some  protec- 
tion could  be  extended  to  creditors  without  injustice  or  serious  in- 
oonyenience  to  third  persons.  If  the  eyidence  of  this  equitable  title 
to  land  or  of  this  lien  on  land  was  in  writing,  it  might  be  put  of 
record,  so  that  the  creditors  might  have  the  means  of  readily 
ascertaining  its  existence.  But  there  were  large  classes  of  equitable 
titles  and  equitable  liens,  of  the  existence  of  which  there  was  no 
written  eyidence.  There  was  therefore  no  such  facile  and  just 
mode  of  protecting  creditors  against  such  equitable  titles  and  liens. 
It  is  obyiously  impossible  to  protect  the  creditor  against  all  such 
equitable  liens  and  titles  without  doing  the  grossest  and  most  pal- 
pable injustice  to  third  persons.  Protection  against  any  such  title 
or  lien  could  of  course  not  be  effected  by  any  recording  act ;  and 
the  legislature  in  its  wisdom  concluded  that  it  had  better  not  at« 
tempt  to  furnish  protection  to  the  creditor  in  any  other  manner 
than  by  recording  acts.  Protection  to  a  certain  limited  extent 
oould  be  furnished  creditors  in  this  manner  without  injustice  or 
serious  inconyenience  to  third  persons.  Protection  in  any  other 
manner  inyolyes  serious  difficulties,  if  wrongs  to  third  parties  were 
to  be  avoided  ;  and  the  legislature  determined  that  it  was  safer  not 
to  attempt  such  protection,  and  if  the  equitable  title  or  lien  of  a 
third  person  was  not  eyidenced  by  a  writing,  to  leave  his  rights  and 
those  of  the  judgment-creditor  precisely  as  they  had  been  fixed  by 
the  common  law  and  the  law  as  administered  by  courts  of  equity. 
Our  recording  acts  above  copied  furnish  to  a  purchaser  perfect 
protection  by  simply  requiring  all  deeds  to  be  recorded,  and  if  un- 
recorded, rendering  them  void  as  to  purchasers  for  valuable  con- 
sideration without  notice.  Such  purchasers  needed  no  protection 
against  equitable  titles  and  liens.  The  creditor  by  these  acts  is 
obviously  protected  to  the  extent  of  requiring  all  contracts  for  the 
sale  of  lands,  when  in  writing,  and  all  deeds  conveying  lands  to  be 
recorded,  and  by  declaring  them  void  against  creditors  if  not 
recorded.     This  is  all  the  protection  these  acts  afford  the  creditor^ 
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and  is  in  truth  all  the  protection  which  can  be  afforded  him  by 
any  recording  act.  These  acts  do  not,  and  no  recording  act  conld 
afford  a  creditor  any  protection  against  any  equitable  title  or  lien, 
which  was  not  evidenced  by  writing,  such  for  instance  as  an  equit- 
able title  to  land  arising  from  a  parol  contract  having  been  made 
and  so  far  executed  as  to  entitle  the  purchaser  to  a  specific  execu- 
tion of  the  parol  contract,  or  any  other  constructive  trust,  or  any 
resulting  trust.  Nor  has  the  legislature  thought  proper  to  protect 
the  judgment-creditor  by  any  other  form  of  legislation  against 
these  sorts  of  equitable  titles  and  liens  ;  for  we  have  seen  that  the 
statute  of  frauds  furnishes  him  no  such  protection. 

I  have  not  been  able  to  find  in  our  recording  acts  the  least  evi- 
dence that  the  legislature  intended  to  avoid  for  the  benefit  of  a 
creditor  an  equitable  title,  which  was  preceded  by  a  verbal  contract^ 
and  which  was  based  on  a  fraud  attempted  by  the  seller  in  refusing 
to  make  a  deed  for  the  land,  after  it  had  been  improved  by  the  pur* 
chaser.  I  could  not  expect  to  find  such  intention  in  any  recording 
act.     It  would  be  entirely  out  of  place  in  such  an  act. 

It  is  claimed  however  that  the  statute  of  frauds  and  these 
recofvling  acts  are  in  pari  materia  and  should  be  taken  together,  as 
if  they  were  one  law,  the  two  having  but  one  object  in  view.  I  have 
shown  that  the  object  in  view  of  the  passage  of  the  statute  of  frauds 
was,  as  plainly  shown  by  its  preamble,  not  to  be  the  protection  of 
creditors,  but  the  protection  of  one  of  the  parties  themselves  to 
contracts  for  the  sale  of  lands,  against  the  subornation  of  perjury 
which  was  practiced  by  the  other  party,  in  procuring  witnesses  who 
by  perjury  would  misstate  a  parol  contract.  Our  recording  acts 
have  an  entirely  different  object  in  view.  They  operate  only  on 
written  contracts  as  to  the  contents  of  which  there  can  be  no  mis- 
representation by  perjury.  These  recording  acts  were  not  intended 
to  protect  one  party  to  a  contract  for  a  sale  of  land  from  the  fraud 
and  perjuries  of  the  other  ;  but  they  had  in  view  solely  the  protec- 
tion of  other  parties,  purchasers  and  creditors,  from  other  and 
different  evils,  that  is,  from  secret  liens  in  writing.  These  record- 
ing acts  and  the  statute  of  frauds  ought  not  therefore  to  be  con- 
strued together,  as  if  they  constituted  one  act.  In  fact  their  objects 
are  so  unconnected,  that  I  could  hardly  conceive  of  their  being 
incorporated  into  one  act.  If  they  had  been  enacted  for  the  first 
time  by  this  State,  and  had  been  incorporated  into  one  act,  this  would 
have  rendered  them  unconstitutional  and  void,  as  embracing  more 
than  one  object. 
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When  the  statute  of  frauds  was  passed,  more  than  two  hundred 
years  ago,  there  was  no  legislative  disposition  to  protect  creditors. 
There  being  then  very  little  actiye  business  of  any  sort,  creditors 
were  then  a  comparatirely  unimportant  class.  But  as  commerce 
and  business  increased,  the  importance  of  creditors  as  a  class  in- 
creased, and  the  necessity  was  for  the  first  time  seen  of  giving  them 
more  protection  than  was  given  them  by  the  common  law  and  the 
law  as  administered  by  courts  of  equity.  '  Hence  the  passage  in  all 
our  States  and  in  England,  in  a  comparatively  recent  time,  of  record- 
ing acts  for  the  protection  of  purchasers  and  creditors.  The  common 
law  and  the  law  as  administered  by  courts  of  equity  afforded  both 
these  classes  all  the  protection  which  they  needed  two  hundred 
years  ago  ;  and  there  was  then  no  legislation  for  their  protection. 
Such  legislatio.i  is  all  modem. 

The  results  I  have  reached  were  reached  by  the  Court  of  Appeals 
of  Virginia  in  a  number  of  cases  similar  to  the  one  before  us.  See 
Floyd^s  Trustee  v.  Harding,  28  Gratt.  401 ;  Hichs  v.  Riddick,  28 
id.  418  ;  Shipe  v.  Repass,  28  id.  716  ;  BurhhoUer  v.  Ludlam,  30 
id.  255  ;  s.  c,  32  Am.  Rep.  668  ;  Toung  v.  Devries,  31  Gratt.  304. 

Brother  Johnson  in  his  opinion  points  out  what  he  deems  the 
gross  absurdity  of  our  statute  law,  if  interpreted  to  render  void  as 
to  creditors  a  written  contract  unrecorded,  and  to  regard  as  valid 
against  creditors  a  parol  contract  so  far  executed  as  that  its  specific 
performance  would  be  enforced.  It  must  be  admitted,  that  our 
law  is  not  such  as  to  commend  itself  to  my  mind  as  just  and 
reasonable,  and  because  of  this  I  have  felt  every  disposition  to  place 
on  it  the  construction  which  brother  Johnson  puts  upon  it.  But  I 
have  been  unable  to  place  such  a  construction  upon  it.  To  do  so 
would  be  to  legislate.  '^  It  is  not  for  the  court  to  say,  where  the 
language  of  the  statute  is  clear,  that  it  shall  be  so  construed  as  to 
embrace  all  cases  because  no  good  reason  can  be  assigned  why  they 
were  excluded  from  its  provisions.''  Justice  McLean's  opinion  in 
Denn  v.  Reid,  10  Pet.  524.  In  all  other  respects  I  concur  in  the 
opinion  of  brother  Johnson.  The  decree  of  the  Circuit  Court  of 
Greenbrier  county  of  June  15,  1878,  should  in  my  opinion  be  af-= 
firmed,  and  the  appellees  should  recover  of  the  appellant  their  costs 
in  this  court  expended  and  $30  damages. 

Judgment  affirmed. 

Haymond  and  Moobb,  JJ.,  concurred. 

JoHNSOK,  J.,  dissented. 
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MoMbchbjnt  v.  McMbchek. 

af  W.  Va.   688.) 
Wa^ evidence -^hurden  ef  proof  to  eHiOiUL 

The  barden  of  proof  of  the  aanitj  of  a  testator  ie  on  the  proponente  of  a  wiD^ 
bat  not  BO  of  absence  of  fraud  or  undue  influence.   {See  noiOy  p.  686.) 

PROCEEDINGS  to  proye  a  will     The  will  was  rejeoted  below. 

W.  P,  Hubbard  and  Daniel  Lamb,  for  appellants. 
James  Morrow,  Jr,,  for  appellees 

Johnson,  J.  [Omitting  other  matters.]  It  is  insisted  by 
counsel  for  proponents,  that  the  court  erred  in  giving  to  the  jury 
at  the  instance  of  contestants  instructions,  numbers  one,  five,  six, 
seyen  and  eight,  and  in  modifying  instructions,  numbers  fifteen 
and  sixteen,  asked  by  proponents.  Instruction  number  one  is  as 
follows  :  ''  The  jury  is  instructed,  that  the  burden  is  on  the 
proponents  of  the  will  in  question,  to  prove  the  due  execution 
thereof,  and  that  the  same  is  the  last  will  of  a  free  and  capable 
testator." 

It  seems  to  be  conceded  in  the  argument  of  counsel  for  propo- 
nents, that  the  burden  is  on  the  proponents  of  the  will  to  prove 
that  it  was  the  will  of  a  capable  or  competent  testator ;  but  it  is 
denied  that  the  burden  is  on  them  to  prove  that  it  is  the  will  of  a 
free  testator.  The  word  free  as  used  in  the  instruction  must  be 
understood  to  mean,  that  no  fraud  was  practiced  on  the  testator, 
and  no  undue  influence  was  exercised  to  induce  him  to  execute  the 
will. 

In  Dean  v.  Heirs  of  Dean,  27  Vt.  746,  there  was  an  appeal  from 
a  decree  admitting  a  will  to  probate.  The  court  in  its  opinion 
says  :  ^^It  is  also  insisted,  that  no  testimony  appears  in  the  case, 
showing  that  the  will  was  ever  published  by  the  testator,  or  that  he 
was  of  sound  and  disposing  mind  at  the  time  of  its  execution. 
That  the  testator  was  of  a  sound  and  disposing  mind  is  a  legal  pre- 
sumption. It  is  for  those  who  object  to  the  will  to  show  such  an 
^incApacity,  if  it  exist." 
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Perkins  y.  Perkins,  39  N.  H.  163,  was  an  appeal  from  the  de* 
cision  of  the  judge  of  probate  disallowing  a  wilL  The  court  held, 
that  "  eyerj  man  is  presumed  to  be  of  sane  mind,  until  the  con- 
trary is  proved.  In  the  proof  of  a  will  the  presumption  of  sanity 
is  sufficient  to  support  the  will,  till  some  evidence  to  the  contrary 
is  offered."  To  the  same  effect  is  Zimmerman  v.  Zimmerman,  23 
Penn.  St.  375.  But  these  authorities  do  not  state  the  correct  rule. 
At  common  law  a  man  could  not  make  a  will.  But  by  the  English 
statute,  32  Henry  VIII,  persons  might  dispose  of  their  property  by 
will.  There  was  nothing  in  this  statute  to  change  the  rule  of  the 
common  law  as  to  the  legal  presumption  that  a  man  is  of  sound 
mind  until  the  contrary  appears.  But  a  few  years  after  the  statute 
of  34  and  35  Henry  VIII  was  passed,  and  chapter  5,  section  14  of 
that  statute  provides,  that  ^^  wills,  etc.,  made,  etc.,  by  any  person 
ds  non  sane  memory  shall  not  be  taken  to  be  good  or  effectual  in 
law."  The  effect  of  this  statute  was,  in  the  proof  of  a  will,  not 
only  to  require  that  it  was  executed  as  the  statute  required,  but 
that  at  the  time  of  its  execution  the  testator  was  sane.  And  so  the 
English  courts  seem  to  have  regarded  it.  Harris  v.  Ligledew,  3  P. 
Wms.  91;  Wallis  v.  Hodgeson,  2  Atk.  56.  In  this  case  Lord  Hard- 
wick  said  :  *^  It  had  been  detennined  over  and  over  in  this  court, 
that  you  must  show  the  person  to  be  of  sound  and  disposing  mind, 
where  a  will  is  to  be  established  as  to  real  estate,  and  especially  if 
there  are  infants  in  the  case  ;  proving  it  to  be  well  executed  accord* 
ingtothe  statute  of  frauds  and  perjuries  is  not  sufficient."  See 
also  Barry  v.  Butlin,  1  Curt.  637,  in  which  Baron  Parke  said : 
**  The  strict  meaning  of  the  term  '  onus  probandi '  is  this,  that  if 
no  evidence  is  given  by  the  party  on  whom  the  burden  is  cast,  the 
issue  must  be  found  against  him.  In  all  cases  this  onus  is  imposed 
on  the  party  propounding  a  will.  It  is  in  general  discharged  by  the 
proof  of  capacity,  and  the  fact  of  execution." 

The  effect  therefore  of  the  English  statute  enacting  that  a  man 
could  not  execute  a  will  unless  he  was  of  sound  mind,  was  in  that 
case  to  take  away  the  common-law  presumption  of  sanity,  and 
throw  the  burden  of  proof  upon  the  propounder  of  the  will,  not 
only  to  show  the  due  execution  of  the  will,  but  the  additional  fact 
that  at  the  time  of  tlie  execution  the  testator  was  of  sound  mind. 

The  statutes  of  wills  of  all  the  States,  so  far  as  I  know,  declare 
that  the  testator  must  be  of  sound  mind,  before  he  can  make  a  will. 
This  i-?  (p.o  ^Tnss.i'^husefts  Rtatute,  which  is  similar  to  ours,  and 
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The  statute  in  this  particular  shifts  the  presumption  from  where 

the  common  law  hud  it ;  but  it  does  not  touch  the  presumption 

that  all  men  are  honest,  but  leayes  it  in  the  cases  of  the  execution 

of  wills  as  in  other  cases,  where  it  was  at  common  law.    The  in- 

siaruction  did  not  therefore  propound  the  law  correctly  • 

[Omitting  other  matters.] 

JudgmmU  reversedf  cause  remanded. 

The  other  judges  concurred. 


WoCTBTTHB  BaFQgrma.— AnintriraHtlngqaertton  MieeBas  to  the  premmptiop  when 
till  insanity  has  been  shown.  In  Klngtburyr.  WhUdker^  81  La.  Ann.  10S&  ;  s.  a,  95 
Bep.  878,  it  washeld  that  it  will  be  presumed  that  a  will,  made  by  a  person  habltaally 
insane,  apparently  sage  and  judicious,  and  containing  nothing  '*  sounding  to  folly,'*  was 
made  In  a  lucid  Interval.  The  testator  was  a  man  subject  to  attacks  of  (Uiirium  trtmena 
and  was  frequently  in  a^lums  for  treatment  therefor.  On  the  other  hand,  in  Jaduon  ▼ 
Van  Diisen,  5  Johns.  Vm  (4  Am.  Dec.  880),  it  Is  said  "  that  after  a  general  derangement  has 
been  shown,  it  Is -incumbent  on  the  other  side  to  show  that  the  party  who  did  the  act  was 
saneat  the  Teiy  time  when  It  was  performed.**  This  was  said  in  regard  to  formal  proof 
of  the  execution  of  a  will,  the  court  having  also  ruled  that  sanity  of  a  testator  is  in  the  Ant 
instance  presumed.  The  expression  therefore  is  probably  obiter ;  bat  which  of  the  two 
abore  opinions  is  the  law  ? 

The  Louisiana  case  dtes  Cartwright  ▼.  Cartwrlohl,  1  PhOIimore,  90.  In  this  case  Sir 
WibLiAK  WDtsTB,  in  1796,  adjudged  that  *'  the  ruleof  the  law  of  England  is  the  civil  law; 
that  it  is  Incumbent  on  the  person  seeking  to  establish  thewillof  onehabitoallj  insane, 
to  show  that  he  had  lucid  intervals ;  that  the  best  proof  of  the  existence  or  non-existenoe 
of  lucid  intervals  **  is  that  which  arises  from  the  act  Itself,**  and  *'  If  it  can  be  proved  that 
It  Is  a  rational  act  rationally  done,  the  whole  case  is  proved.*'  Quoting  from  Swinburne  he 
eontinued  :  **  If  a  lunatic  person ,  or  one  that  is  beside  himself  at  some  timesi,  but  not  oon- 
tlnually,  make  his  testament,  and  it  Is  not  known  whether  the  same  were  made  whQe  he 
was  of  sound  mind  and  memory  or  no,  then  In  case  the  testament  be  so  conceived  as 
thereby  no  argument  of  phrensy  or  foUj  can  be  gathered.  It  Is  to  be  presumed  that  the 
same  was  made  during  the  time  of  his  calm  and  <dear  intermissions,  and  so  tho  testament 
shall  be  adjudged  good,  yea,  although  It  cannot  be  proved  that  the  testatAir  lavnh  to  have 
any  quiet  and  clear  Intermissions  at  all,  yet  nevertheless,  I  suppose,  that  If  the  testament 
be  wisely  and  orderly  framed,  the  same  ought  te  be  accepted  for  a  lawful  testament.  '* 

The  same  doctrine  to  recognised  In  Seruby  v.  Fordham,  1  Adams,  74.  This  wss  a  qnes- 
tlon  of  the  validity  of  a  partial  cancellation  of  a  wOl  by  a  lunatic,  and  the  cancel- 
lation was  held,  from  the  manner  of  It,  to  have  been  made  when  the  testator  was 
Insane.  Sir  John  Nicholl  said  :  **  It  must  have  recourse  therefore  to  the  usual  mode 
of  ascertaining  It  in  such  cases—which  Is  by  looking  at  the  act  itself —for  this  I  take  to  be 
the  general  rule,  where  a  will  Is  traced  Into  the  hands  of  a  testator  whose  sanity  Is  once 
fUriy  impeached,  but  of  whose  sanity  or  insanity  at  the  time  of  doing  or  performing  some 
act  with  relation  to  that  wUl,  there  Is  no  direct  eonttat.  In  other  words,  the  agent  Is  to 
be  Inferred  rational,  on  the  contrary,  in  such  cases,  from  the  character,  broadly  taken,  of 
his  act.**  In  McAdam  v.  fTal^r,  1  Dow,  178,  Lord  Bldon,  obiter^  approved  the  same 
doctrl  np.    Both  these  cases  are  cited  In  the  principal  ease. 

In  Attorney  Oeneral  v.  Ptiruther,  8  Brown  Ch.  C.  441,  maig..  Lord  Tbublow  said  :  *'  If 
derangement  be  proved^  or  be  admitted  to  have  existed  at  any  particular  period,  but  a 
lucid  interval  be  alleged  to  have  prevailed  at  the  period  particularly  referred  to,  then  the 
burden  of  proof  attaches  on  the  party  alleging  such  lucid  Interval,  who  most  show  sanity 
and  competence  at  the  period  when  the  act  was  done,  and  to  which  the  Indd  Interval 
refers.**  This  was  cited  and  approved  1^  Sir  William  ORAirr,  in  HaU  v.  Warrtn^  0  Ves. 
OU,  and  by  Lord  EnsKoni,  In  Whiter.  WHton^  18  Id.  8&  The  latter  only  wasa  eaaeof  a 
wilL  It  was  also  expressly  approved  by  Dr.  Tashington,  In  Prituep  ▼.  Sombn,  10  Moors 
P.G.S46,  awtU 
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In  Niehok  ▼.  Freeman,  1  Sw.  A  Tr.  S30,  Sir  0.  Gbuswcll  held  that  the  rationaltty  of  iSbb 
wVlt  though  not  oooolusive,  is  strong  evidence  of  its  having  been  made  in  a  ludd  intenraL 
He  disapproved  the  expression  of  Sir  Willlim  Wnnrc,  in  Cartwright  t.  CartwrighUthaX 
the  rationality  of  the  wiil  proved  the  testator *s  sanity .  He  said  :  **  After  a  paroxysm  of 
Insanity  has  passed  away,  insanity  may  stili  be  lurking  in  the  mind  of  the  patient ,  although 
there  is  nothing  apparent  on  the  surface  to  show  it." 

In  Smith  V.  TebbUU  L.  B.,  1  P.  A  D.  898,  a  wiU  ease,  it  was  held  that  mental  disease 
hsingestablisbed  wiU  be  presumed  to  continue. 

In  Breed  ▼.  Pratt,  18  Pick.  11&,  it  was  heUL  that  where  a  testator  is  under  guardianship 
for  insanity,  this  is  prima  fade  evidence  of  testamentary  Incapacity.  In  Tiilow  v.  TUlrno, 
5A  Penn.  St.  210,  it  was  h^d  that  a  finding  of  lunacy  with  lucid  intervals  casts  the  burden 
of  showing  sanity  on  those  sustaining  the  will.    Obiter,  the  same  was  held  in  Carpenter  v. 
Carpenter,  8  Bush,  S88.    The  same  was  held  as  to  a  deed,  in  BaUew  v.  Clark,  2  Ired.  L. 
23.    8oaatoawill,ln8a20»v.  Tr%ttaJb«r*SjE£r*r,  aOAJa.  (N.  S.)837.   In  this  case  the  court 
said  :    *'  It  is  Incumbent  on  him  to  prove  the  existence  of  a  lucid  interval  at  the  very 
time  the  wUi  was  executed.    For  although  it  may  have  existed  shortly  before  the  execu- 
tion of  the  will.  Its  duration  or  continuance  is  too  uncertain  to  be  matter  of  legal  pre- 
sumption.   The  length  of  a  lucid  interval  is  not  a  question  of  law,  but  a  pure  question  of 
fact.    Lunacy  is  usual  or  habitual  insanity,  with  occasional  clear  or  calm  intermissions 
of  the  disorder.    A  lunatic  is  a  person  usually  mad,  but  having  intervals  of  reason. 
Ludd  interrals   are  the  calm  or  clear  intermisaions  of  the  usual  insanity— the  mere 
temporary  cessations  of  the  malady— the  spaces  between  its  control  and  mastery  of 
mind.    To  say  of  a  man  that  he  has  lucid  intervals,  Is  in  legal  contemplation  equivalent 
to  saying  that  he  is^abitually  insan«^  but  enjojrs  intervals  of  reason.  The  legal  implication 
from  the  fact  that  he  has  lucid  intervals  la  that  he  Is  not  cured  of  his  lunacy.    As  a  lucid 
interval  is  temporary  in  Its  nature,  and  uncertain  in  its  duration,  the  law  will  not  presume 
its  continoance  for  a  month,  a  day,  or  an  hour.    After  the  lunacy  of  a  testator  has  once 
been  established,  the  mere  proof  of  a  subsequent  ludd  interval  does  not  shift  the  burden 
of  proof.    If  it  did,  the  conrequenoe  would  be  that  the  burden  might  be  shifted  twenty 
times  in  the  course  of  the  trial,  by  proof  of  twenty  ludd  intervals,  all  of  whidi  may  have 
occurred  before  the  will  was  made ;  and  thus  there  would  be  a  practical  abrogation  of  the 
fixed  rule,  that  when  lunacy  is  once  established  the  law  presumes  its  continuance  until  It 
Is  shown  to  have  been  cured  ;  and  that  although  a  will  made  by  a  lunatic  dviring  a  lucid 
interwUmB^he  valid,  yet  It  is  incumbent  on  the  party  propounding  sadi  will  to  prove 
that  It  was  in  fact  made  duritig  euch  lucid  intonwi.**    The  like  doctrine  was  held  in  the 
case  of  a  mortgage.    Ripley  v.  Baboocfc,  13  Wis.  425. 

The  weight  of  anthori^  therefore  as  to  general  and  habitual  insanity  Is  that  the  lucidity 
must  be  proved  by  the  party  alleging  it.  As  to  temporary  and  exceptional  attacks,  this 
doctrine  has  been  thought  inapplicable.  Thus  Swinburne  mentions  as  an  exception  to  the 
mle,  the  case  of  a  testator's  "  falling  Into  some  f rensy,  upon  some  aeeidental  cause,  which 
Is  afterward  taken  away,'*  and  to  this  extent  his  approval  of  the  doctrine  of  the  prindpal 
Louisiana  case,  we  think,  must  be  limited.  So  In  Slate  v.  Reddtck,  7  Kans.  151,  the  court 
said  :  **  Drunkenness  is  temporary  unsoundness  of  mind.  Does  it  draw  after  it  any  such 
piesomptlon  f  *  Answering  this  In  the  negative.  So  held  In  Carpenter  y.  Carpenter,  8 
Bosh,  887,  a  case  of  occasional  Incapadty  from  epilep^.  The  court  said:  **  The  pre- 
sumption of  incapadty  does  not  apply  howeverl  to  a  case  like  the  one  under  considera- 
tion. The  paroxysms  or  fits  were  periodical,  and  the  grantor  generally  recovered  from 
them  in  a  few  days.  One  may  become  delirious  from  fever,  or  have  mania  a  piitu  from 
the  use  of  intoxicating  drinks,  the  deranged  condition  of  the  mind  c^^asing  when  the 
cause  produdngit  Is  removed.  In  all  such  cases  there  is  no  presumption  that  the  un- 
fortunate condition  of  the  mind  continues.  The  rule  is  that  where  the '  dineased  condition 
of  the  mind  Is  temporaiy,  continued  Insanity  or  want  of  capadty  is  never  presumed.* 
Bedf .  on  Wills,  US."  In  LewU  v.  BcUrd,  8  McLean,  56,  it  was  held  that  occasional  Insanity 
from  Intemperance  would  not  avdd  a  contract.  The  same  was  held  in  People  v.  FrancU, 
88  CaL  180,  where  the  court  said  :  **Thi8  presumption  would  have  no  application  to  a 
temporaiy  Insanity,  resulting  from  some  transient  cause.  If  a  person  be  proved  to  have 
had  oo  a  particular  occasion  a  paroxysm  of  mania  a  pr>fu,  or  delirium  caused  by  fever, 
or  by  sudden  and  severe  mental  agony,  there  would  be  no  presumption  that  the  same  state 
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of  mind  oontiniMKl  after  the  extoting  cause  was  removed.  On  the  contrsiy,  the  pre* 
flumptioii  would  be  that  the  mind  was  restored  to  its  normal  condition  when  the  disturb- 
ing element  had  ceased  to  operate."  So  in  Hix  ▼.  WhUUmore,  4  Mete  MS,  and  HaUg^  ▼. 
TF«baCer,  81  Me.  461,  of  insanity  caused  by  a  violent  disease.  The  azoeptlon  Is  reoognind 
inl^omton  ▼.  Appieton,  f» id.  aiW,aoase of  contract. 

Wharton  says  C2  Ev.,  1 1S68) :  **It  has  been  frequently  said  tobea  presumption  of  law 
that  chronic  insanity  is  presumed  to  continue ;  but  that  such  presumption  does  not  exist 
as  to  fitful  and  exceptional  attacks.  This  howerer  is  a  mere  petUio  prinetpii;  it  being 
tantamount  to  saying  that  chronic  insanity  is  chronic,  and  transient  insanity  is  transient 
The  presumption  as  to  the  continuance  of  insanity— such  is  the  more  correct  statement- 
is  one  of  fact.  Taxytaig  with  the  particular  case.  ** 

We  think  the  Louisiana  case  is  right  upon  the  facts,  butthat  fts  diottim  cannot  be  sus- 
tained. The  true  distinction  Is  between  habitual  insanity  with  occasional  ludd  intervals 
and  liabltual  sanity  with  occasional  insane  intervals.  The  presumption  of  the  ooatlniiaBOB 
of  the  habitual  state  continues  in  both  instances. 


Smith  y.  Lawsov. 

(18  W.  Va.  Ma.) 
Bank  — predderU — aiitAarity  to  trantf&r  negaiiaibU  paper. 

The  president  of  a  bank  has  no  inherent  authority  to  indorse  or  tnumfer 
negotiable  paper  belonging  to  t*he  bank,  but  such  authority  may  be  implied 
by  his  habit,  known  to  the  directors,  of  doing  acts  of  the  same  general 
character. 

ACTION  on  a  promissory  note.     The  head-note  and  opinion 
show  the  point.     The  DlaintifiF  had  judgment  below. 

James  H.  Ferffuson,  for  appellant. 

Smith  dk  Knight,  for  appellee. 

Obeeit,  J.  [Omitting  other  matters.]  It  thus  becomes  a  qnes* 
tion  of  first  importance,  whether  McFarland,  the  president  of  the 
Branch-Bank  of  Virginia  at  Charleston,  had  authority  to  transfer 
this  note  owned  by  the  bank.  The  cashier  is  the  chief  executiye 
agent  of  a  bank  and  as  sueh  has  by  virtue  of  his  office  large  powers. 
Among  them  he  has  full  charge,  control  and  power  of  disposition 
over  the  personal  property  of  the  bank,  such  as  specie,  negotiable 
notes  or  bills.  It  has  been  held  that  he  has  not  the  power  without 
special  authority  to  transfer  a  negotiable  promissory  note  of  the 
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bank  to  a  third  party.  See  HaUoioM  S  Augi^sta  Bank  v.  Hamlin, 
14  Mass.  180;  Hartford  Bank  y.  Barry,  17  Mass.  97.  In  Farrar  v. 
Oilman,  19  Me.  441  (36  Am.  Dec.  766),  the  correctness  of  this  position 
was  regarded  as  questionable;  but  it  maybe  now  regarded  as  settled 
that  the  cashier  of  a  bank  has  prima  facie  authority  by  virtue  of  his 
office  to  transfer  negotiable  promissory  notes  belonging  to  the 
bonk  in  the  transaction  of  the  usual  business  of  the  bank,  and  his 
transfer  of  such  a  note  to  a  party  who  receives  it  in  good  faith, 
confers  a  valid  title  to  the  note  on  the  transferee.  See  Wild  v.  Bank 
of  Paasainaquoddy,  3  Mas.  505;  Bank  of  State  v.  Wheeler y  21 
Ind.  90;  City  Bank  v.  Perkins,  29  N.  Y.  654;  Vooper  v.  Curtis,  30 
Me.  488;  Eimbatt  v.  Cleveland,  4  Mich.  606;  Crockett  t.  Young,  1 
Sm.  &  M.  241;  BverettY.  United  Staten,  6  Port  166  (30  Am.  Dec.  584); 
Bridenbecker  t.  Lowell,  32  Barb.  9;  Fleckner\.  United  States  Bank,  8 
Wheat.  357  ;  Robh  v.  Ross  County  Bank,  41  Barb.  586  ;  Harper  v. 
Calhoun,  7  How.  (Miss.)  203;  Lafayette  Bank  v.  State  Bank,  4  Mo- 
Lean,  208. 

But  if  the  transfer  by  the  cashier  of  a  bank  of  one  of  its  negotia- 
ble notes  was  proven  to  have  been  made  to  a  third  person  in  a  trans- 
action which  was  plainly  out  of  the  usual  course  of  business,  and 
the  transaction  on  its  face  showed  that  the  transferee  must  have 
known  that  the  cashier  was  assuming  a  power  and  transacting  busi- 
ness outside  of  his  duties  as  cashier,  and  was  transferring  a  negor 
tiable  note  of  the  bank  for  a  purpose  for  which  he  as  such  cashier 
had  no  right  to  transfer  a  negotiable  note  belonging  to  the  bank, 
such  transfer  would  be  regarded  as  unauthorized,  and  the  transferee 
could  not  be  held  to  be  a  bona  fide  holder,  even  though  he  did  give 
a  valuable  consideration  for  the  note.  See  Everett  v.  United  States, 
6  Port.  181;  Bank  of  State  v.  Wheeler,  21  Ind.  94;  City  Bank  v. 
Perkins,  29  N.  Y.  554.  And  this  great  power  and  authority  is 
possessed  by  no  other  officer  by  virtue  of.  his  office.  It  is  not  even 
possessed  by  a  clerk  who  is  acting  as  cashier  in  the  temporary  ab- 
sence of  the  cashier,  though  such  acting  cashier  would  have  power 
to  do  all  such  acts,  as  were  necessary  to  carry  on  the  usual  business 
of  the  bank,  such  as  to  pay  checks  and  receive  payment  of  notes 
and  deliver  them  to  the  persons  entitled  to  them.  See  Potter  v. 
MerclumPs  Bank,  28  N.  Y.  650. 

It  is  true  that  in  Leavitt  v.  Connecticut  Peat  Company,  6  Blatchf . 
150,  the  president  of  the  Connecticut  Peat  Company  transferred  a 
note  belonging  to  the  company  to  a  director  of  the  bank,  and  Ship- 
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MAN,  J.,  held  the  transfer  invaUd,  and  put  it  on  the  ground  that 
the  defendant  was  in  a  position  in  which  he  ought  to  have  known 
that  the  president  had  not  authority  to  transfer  a  negotiable  note 
of  the  company  by  its  by-laws,  and  did  not  put  it  on  the  broader 
ground  that  the  president  of  the  company  had  not  by  virtue  of  his 
office  power  to  make  such  transfer,  as  he  might  well  have  done;  for 
as  such  president  he  would  have  had  no  more  authority  to  make 
such  a  transfer  than  the  president  of  a  bank,  and  it  has  been  de- 
cided that  the  president  of  a  bank  has  no  such  authority  by  virtue 
of  his  office.  See  Gibson  v.  OoldthwaitBy  7  Ala.  293;  Hoyi  v. 
Thompsofiy  1  Seld.  335.  Indeed  the  spirit  of  the  decisions  gener- 
ally shows  that  the  inherent  powers  of  a  president  of  a  bank  are 
very  limited;  and  it  has  been  said  that  the  entire  collection  of  ju- 
dicial decisions  justifies  the  annunciation  of  only  one  act  as  falling 
within  the  proper  inherent  powers  of  the  president.  This  solitary 
power  is  to  take  charge  of  the  litigation  of  the  bank,  employ  coun- 
sel in  suits  against  the  bank,  institute  suits  in  the  name  of  the 
bank,  and  appear  and  defend  suits  against  the  bank.  See  Firti 
National  Bank  of  WMsburg  v.  Kimberlands,  16  W.  Va.  555  ; 
Hodgi^B  Ea^r  v.  First  National  Bank  of  Richmond,  22  Gratt.  58. 

It  is  true  that  the  president  of  a  bank,  or  any  one  else,  may  be 
authorized  to  indorse  or  transfer  its  negotiable  notes;  and  it  is  also 
true  that  such  authority  need  not  be  proven  by  showing 
that  it  was  expressly  conferred  by  the  board  of  directors, 
but  it  may  be  proven  by  the  existence  of  such  facts  as 
constitute  clearly  a  public  holding  out  that  the  indorsement 
or  transfer  of  the  negotiable  notes  of  the  bank  by  the  presi- 
dent was  within  the  scope  of  his  legitimate  delegated  authority. 
The  inference  that  such  authority  has  been  conferred  maybe  legiti- 
mately drawn  by  proving  that  he  was  in  the  habit  of  indorsing  or 
transferring  negotiable  notes  of  the  bank,  or  other  choses  in  ac- 
tion of  any  other  character,  such  as  bonds  and  mortgages.  The 
transfer  and  disposition  of  choses  in  action  other  than  mercantile 
paper  would  be  the  exercise  of  a  power  of  a  similar  and  more  com- 
prehensive character,  for  the  cashier  of  a  bank  has  no  authority  to 
dispose  of  or  transfer  by  virtue  of  his  office  choses  in  action  of  the 
bunk  other  than  mercantile  paper,  though  as  we  have  seen  he  does 
possess  inherently  the  power  to  dispose  thus  of  mercantile  paper. 
See  Barrick  v.  Ausii7i,  21  Barb.  241;  ITolt  v.  Bacon,  25  Miss.  567. 

But  it  is  also  true  that  it  could  not  be  legitimately  inferred  from 
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his  habit  of  reoeiying  deposits  in  the  bank  or  his  receiying  payment 
of  its  negotiable  notes,  that  the  power  to  dispose  of  or  transfer  a 
negotiable  note  had  been  conferred  on  the  president  of  a  bank;  for 
this  would  be  the  exercise  of  an  entirely  difFerent  sort  of  power, 
and  one  much  more  limited  in  its  character.  Thus  the  clerk  of  the 
cashier  of  a  bank  in  his  temporary  absence  may  receive  deposits  or 
payment  of  notes  but  cannot  dispose  of  or  transfer  the  negotiable 
notes  belonging  to  the  bank  (Potter  y.  Merchant's  Bank,  29  N.  T. 
64),  there  being,  as  pointed  out  in  that  case,  a  marked  difference 
between  these  two  powers.  Of  course  the  directors  of  a  bank  may 
ratify  the  disposal  or  transfer  of  a  negotiable  note  belonging  to  the 
bank  by  its  president;  and  the  receipt  by  the  dii'ectors  of  the  con- 
sideration on  which  such  a  transfer  of  a  negotiable  note  belonging 
to  the  bank  by  its  president,  when  this  consideration  had  been  re- 
ceived by  the  president  for  the  bank  without  their  authority,  would 
be  regarded  as  impliedly  confirming  his  action,  if  it  were  shown 
that  the  directors  were  afterward  notified  or  became  acquainted 
with  the  action  of  the  president,  and  failed  to  return  the  con- 
sideration to  the  transferee  of  the  negotiable  note.  These  principles 
are  fairly  deducible  from  the  case  of  the  First  National  Bank  of 
WeJMmrg  v.  Eimberlands,  16  W.  Ya.  555 ;  Merefiani*s  Bank  v. 
State  Bank,  10  Wall.  604 ;  Hodge's  Eafr  v.  First  National  Bank  of 
Richmond,  22  Oratt.  69. 

Applying  this  law  to  the  facts  in  this  case,  it  is  obvious  that 
James  G.  McFarland,  the  president  of  the  Branch-Bank  of  Virginia, 
had  no  power  ex  officio  as  such  president  to  transfer  the  note  sued 
on  and  a  large  number  of  other  negotiable  notes  to  Isaac  N.  Smith 
in  consideration  of  the  surrender  of  notes  of  the  Bank  of  Virginia, 
most  of  which  were  not  payable  at  the  Branch-Bank  of  Virginia  at 
Charleston,  and  which  therefore  that  bank  was  not  then  bound  to 
redeem;  and  it  is  not  pretended  that  any  express  authority  to  make 
such  transfer  had  ever  been  conferred  on  him.  The  only  ques- 
tion is,  whether  the  implied  authonty  to  make  such  transfer  could 
be  legitimately  inferred  from  the  facts  proven  in  this  case. 

[Omitting  this  discussion.] 

Judgment  reverssd. 

Haywood  and  Johnsok,  JJ.,  concurred. 
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Abrahams  v.  Swakk. 

(18W.Va.S74.) 

Ltmiiatian — ttahUeof — tuw  promise— '0M0M0, 

▲  debtor  wrote  to  hia  ereditor:  *'yoa  ahall  be  paid  as  I  get  the  monej  orer 
and  above  1117  bread  and  meat  ;*'  **  If  I  get  the  monej  I  will  then  pay  70a ;  * 
"I  have  acknowledged  the  debt  to  70a  in  m7  letters  again  and  again,  and 
therefore  it  stands  as  good  as  if  70a  had  m7  bond."  /feld,  a  valid  acknowl- 
edgment and  promise  in  writing  to  remove  the  bar  of  the  statute  of  limita- ' 
tions.  Also  hdd^  that  parol  evidence  was  competent  to  identify  the  debt. 
(See  note,  p.  005.) 

ASSUMPSIT.    The  opinion  shows  the  case.  The  plaintiff  had 
judgment  below. 

FT.  A.  Quamer,  for  appellant. 

Miller  d  &dlkAer'Bsid  Smith  A  KnigJU,  for  appellee. 

Obben,  J.  [Omitting  other  matters.]  The  fourth  assignment 
of  error  is  that  the  court  erred  in  admitting  parol  evidence  and  the 
record  of  the  Powhatan  Circuit  Court  to  make  certain  what  was  not 
made  certain  by  the  defendant's  letter,  relied  on  to  take  the  case  out 
of  the  statute  and  to  identify  the  debt  referred  to  in  this  letter. 
This  is  the  main  objection  urged  to  the  action  of  the  court  below  ; 
and  if  it  can  not  be  sustained,  there  is  no  error  in  the  record  of  which 
the  plaintiff  in  error  can  complain.  The  position  taken  by  the 
counsel  of  the  plaintiff  in  error  is,  that  if  the  bar  of  the  statute  is 
sought  to  be  remoyed  by  proof  of  a  new  promise  in  writing,  such 
promise  must  be  clear,  explicit,  unequivocal  and  determinate,  and 
if  any  conditions  are  annexed,  they  must  be  proven  to  have  been 
performed ;  and  if  an  acknowledgment  is  relied  upon  to  take  a  case 
out  of  the  statute  of  limitations,  it  should  be  a  direct  acknowledg- 
ment of  a  subsisting  debt  from  which  an  implied  promise  may  be 
faiirly  inferred.  These  positions  are  sustained  by  the  authorities 
referred  to  by  the  counsel  of  the  plaintiff  in  error.  Bdl  v.  Morrison, 
1  Pet;  361 ;  Moore  v.  Bank  of  Columbia,  6  id.  86  ;  BeO  v.  Crawford, 
8  Oratt  110 ;  Tazewell  v.  WhittWe  Adm'r,  13  Gratt.  329  ;  Ayldi^e 
Ba^r  V.  Robinson,  9  Leigh,  45. 

These  authorities  do  not  sustain  the  position  that  extrinsic  evi- 
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dence,  parol  or  written,  can  not  be  received  to  make  certain  the  debt, 
which  defendant  has  acknowledged  in  writing  without  specifying 
the  amount  or  date  of  the  debt.  On  the  contrary,  in  BeU  y.  Craiuh 
fordy  8  Gratt.  117,  Judge  Moncubb  says :  "It  waa  not  necessary 
that  the  amount  of  the  debt  should  have  been  specified  in  the  let- 
ter. The  particular  debt,  to  which  the  letter  refers,  may  be  iden- 
tified by  extrinsic  eyidence."  This  position  of  Judge  Mokcurb  is 
sustained  by  the  authorities.  See  Lechmm-e  v.  FMcher,  1  C.  &  M. 
631 ;  Bird  v.  Gammon,  3  Bing.  N.  0.  883  (32  E.  C.  L.  368)  i 
Waller  v.  Lacy,  1  Mann.  &  O.  64  (39  E.  0.  L.  349) ,  Gardner  v. 
MeMaAon,  3  Ad.  &  EL  (N.  S.)  561  (43  E.  0.  L.  867) ;  Chealyn  y. 
Z>a%,  4  You.  &  Coll.  238  (9  M.  &  W.  633)  ;  Barnard  y.  Bartholo- 
meWy  22  Pick.  291.  It  may  be  added  that  the  date  also  of  the  debt 
acknowledged  in  writing  by  the  defendant  may  be  supplied  by  parol 
eyidence.    Edmonds  y.  Dawnes,  2  0.  &  M.  458. 

The  only  question  remaining  to  be  determined  is,  does  the 
eyidence  in  this  case  show,  first,  an  acknowledgment  by  the  de- 
fendant of  the  debt  in  writing,  and  whether  this  acknowledgment 
is  a  direct  acknowledgment  of  a  subsisting  debt,  from  which  an 
implied  promise  to  pay  it  may  be  fairly  inferred  ;  and  secondly,  is 
the  debt,  if  so  acknowledged,  made  certain  by  extrinsic  eyidence 
either  parol  or  in  writing  P  Our  statute  (see  Code  of  W.  Va.,  p.  548, 
ch.  104,  §  8)  proyides  that  ''  no  promise  except  by  writing  as 
aforesaid  shall  take  a  case  out  of  the  operation  of  the  statute.  An 
acknowledgment  in  writing  as  aforesaid,  from  which  a  promise  may 
be  implied,  shall  be  deemed  to  be  such  promise  within  the  meaning 
of  this  section."  We  haye  seen  that  no  promise  can  be  implied 
from  any  acknowledgment  except  a  direct  acknowledgment  of  a 
subsisting  debt;  and  we  may  add  that  such  implication  cannot 
arise,  if  it  appears  from  the  writing,  that  though  the  debt  was 
directly  acknowledged,  yet  this  acknowledgment  was  accompanied 
by  expressions  which  showed  that  the  defendant  did  not  intend  to 
pay  it,  and  did  not  intend  to  depriye  himself  of  the  right  to  rely  on 
the  statute  of  limitations ;  for  undersuch  circumstances  no  promise 
of  payment  can  be  fairly  implied.  Thus  in  Moore  y.  Bank  of 
Columbia,  6  Pet.  90,  a  witness  proyed  that  he  casually  oyerheard  a 
oonyersation  between  the  defendant,  who  was  drunk,  and  two  of 
his  drinking  companions,  who  were  bantering  him  about  his  in- 
dependent circumstances  and  about  his  being  so  clear  of  debt  and 
of  the  banks.     The  defendant,  being  drunk,  jumped  up  and  danced 
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about  the  room  and  exclaimed :  **  Yes,  except  one  damned  $500  in 
the  Bank  of  Colambia,  which  I  can  pay  at  any  time."  It  mm 
decided  that  this  did  not  remoye  the  bar  of  the  stetnte,  though  the 
promise  or  acknowledgment  was  not  then  required  to  be  in  writing. 
So  the  bar  of  the  statute  was  held  not  to  be  remoTcd  by  a  letter, 
which  saidy  ''  though  I  do  not  deny  it,  I  do  not  promise  to  pay  it ; 
whether  I  will  promise,  and  what  species  of  payment  I  will  make^ 
I  reserre  for  further  consideration."  MorreU  v.  Friih^  3  M.  ft  W. 
403  (34  E.  C.  L.  373).  So  a  promise  cannot  be  inferred  from  a 
writing,  when  it  is  clear  that  the  meaning  of  the  defendant  was  not 
to  render  himself  personally  chargeable  but  to  inform  the  plaintiff 
of  trustees  with  funds  to  pay  the  debt.  Whippy  y.  Hillary,  5  0.  ft 
P.  209 ;  3  B.  &  Ad.  399  (23  K  0.  L.  103).  So  a  writing  charging 
a  reyersionary  interest,  when  the  same  should  come  into  poeseesion, 
would  not  be  regarded  as  such  an  acknowledgment  as  would  subject 
the  party  to  a  suit  for  a  debt  barred  by  the  statute.  See  Martin  y. 
Knawlss,  1  Ney.  ft  M.  421  (28  E.  G.  L.  327).  But  on  the  other 
hand  a  letter  may  amount  to  an  acknowledgment  of  the  plaintiffs 
demand  and  a  promise  to  pay  it,  though  it  points  out  a  source  of 
payment,  when  it  does  not  confine  the  creditor  to  the  source  indi- 
cated ;  as  where  besides  expressing  a  hope  that  money  from  a  certain 
source  will  end  the  delay  in  payment,  it  in  effect  says  that  at  all 
eyents  the  debt  must  be  ultimately  redeemed.  Bird  y.  Chimmon,  3 
Bing.  (N.  C.)  883  (32  E.  C.  L.  366). 

In  the  case  before  us  the  letter  relied  upon  to  remoye  the  bar  of 
the  statute  of  limitations  was  as  follows  : 

''  Charleston,  September  9,  1871. 

**  My  Dear  Friend  : — Your  letter  from  Richmond  reached  me 
this  morning.  If  you  knew  the  struggle  I  haye  had  since  the  war 
you  would  not  think  hard  of  me,  or  strange  in  me,  for  not  paying 
you  all  I  owe  you.  It  is  needless  for  me  to  giye  you  a  detaiL  You 
are  not  my  only  creditor  by  a  good  deal,  and  my  bread  and  meat 
debts  I  haye  had  to  pay  first.  If  I  had  any  money  oyer  and  aboye 
this,  I  would  send  it  to  you  without  solicitation.  I  haye  land,  the 
taxes  on  which  amount  to  full  $L00  a  year.  If  I  don't  pay  I  lose 
the  land.  I  haye  been  at  the  bar  about  two  years ;  a  lawyer  has  to 
wait  for  his  fees ;  mine  are  beginning  to  come  in,  and  as  fast  as  I 
get  money  it  goes  in  payment  of  what  I  owe.  I  will  neyer  keep  a 
tlOO  in  my  pocket  as  long  as  I  owe  a  just  debt,  and  neyer  haye. 
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On  my  honor,  you  shall  be  paid  as  I  get  the  money  over  and  above 
my  bread  and  meat.  I  can  do  no  more.  I  have  jast  returned 
from  Washington  where  I  went  to  get  a  patent  for  some  machinery, 
etc.  This  will  make  me  rich  very  soon.  The  first  money  I  get 
from  any  source  I  will  send  you.  I  have  contracted  to  sell  some 
land  in  November  next.  If  I  get  the  money,  I  will  then  pay  you. 
If  I  succeed  in  my  machinery,  I  will  do  for  you  a  great  deal  I 
cannot  doubt  my  success.  If  I  give  bond  and  it  fall  into  another's 
hands  it  may  ruin  me,  and  in  the  end  be  of  little  benefit  to  you  ;  for 
if  my  credit  is  lost,  I  am  lost.  You  may  rely  upon  it,  that  I  know 
better  how  to  get  means  to  pay  you  than  you  can  suggest.  I  have 
acknowledged  the  debt  to  you  in  my  letters  again  and  again;  there- 
fore it  stands  as  good  as  if  you  had  my  bond.  Trust  to  my  honor 
and  good  faith  and  your  kindness  to  me  will  yet  be  your  salvation. 
Upon  this  you  may  rely. 

"Your  friend, 

"John  S.  Swank.'' 

Though  this  letter  points  out  a  source  of  payment,  yet  it  obvi- 
ously does  not  confine  the  creditor  to  the  sources  indicated.  It 
certainly  in  effect  says  that  in  any  event  the  debt  must  be  paid.  I 
can  give  no  other  meaning  to  the  words  "  I  have  acknowledged  the 
debt  to  you  again  and  again,  therefore  it  stands  as  good  as  if  you 
had  my  bond."  He  certainly  intended  not  only  to  acknowledge 
the  debt,  but  also  to  expressly  waive  his  right  to  claim  the  benefit 
of  the  statute  of  limitations;  and  from  such  an  acknowledgment  and 
such  expressions  a  promise  to  pay  the  debt  may  be  fairly  implied. 

[Omitting  a  discussion  as  to  sufficiency  of  the  proof  of  identity.] 

Judgment  affirmed* 

Johnson  and  Haymond,  JJ.,  concurred. 

Kon  BT  THB  RapuMTEH.— See  Nortonr.  Shepard,  48  Ooaa.  141 :  s.  o..  40  Am.  Rep.  187 ; 
Elder  ▼.  />yer,  2H  Kane.  604;  a  c,  40  Am.  Itop.  flSO. 

In  Denny  t.  Marrett^  Minnesota  Supreme  Court,  August,  188S,  the  debtor  wrote  as  fol- 
lows :  *'  I  htkwe  had  two  communications  from  C.  M.  McGollough,  Enq..  In  regard  to  our 
bosinees  affairs  At  present,  Georire,  I  am  not  able  to  offer  any  settlement.  It  wlU  not 
be  necessary  for  you  In  the  future  to  employ  an  aitoniey  to  arrange  this  matter.  Wheo 
that  Is  done  it  will  be  done  with  you  direct,  and  not  through  any  third  party.  I  am  veiy 
sorry  Indeed,  George,  that  I  am  not  amply  able  to  pay  you  ;  but  hope  on,  dear  boy.  Hope 
springs  eternal  within  the  human  breast ;  and  without  it  we  could  not  live.**  "  I  wHl 
now  writeyou  and  express  my  deep  regret  at  the  annoyance  our  business  relations  have 
caused  you.  In  fact,  the  note  which  you  have  paid  and  hold  is  not  my  legitimate  debts 
bat  our  friend  Sam.  B.  Ford,  Jr.    In  explanation  S.  B.  F.  and  myself  had  some  dealing. 
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In  whlobhe  gave  mehis  note  for  tflS,  I  think.  I  had  the  same  diiooonted.  It  waaneviar 
paid,  hat  renewed  onoe  or  twice,  and  the  last  time  the  bank  refused  to  renew  without  a 
new  and  more  responsible  indorser,  and  inasmuch  as  1  was  unable  to  paj  it,  I  got  yea  to 
indorse  it  with  me.  Now,  Qeorge,  I  want  yon  to  present  these  facts  to  fiam,  and  try  to  get 
a  compromise  with  him.  I  wtU  tiy  to  do  a  portion  of  It,  but  hi  fact,  the  matter  belongs 
to  him  exdusivelj.  After  you  have  interviewed  him,  please  write  me  the  result."  The 
court  said  :  **  The  statute  of  limitations  does  not  operate  to  raise  a  presumption  of  pay- 
ment, but  is  a  statute  of  repose  ;  hence  to  revive  a  legal  obligation  onoe  terminated  bgr 
the  effect  of  the  statute  requires  something  more  than  a  mere  acknowledgment  that  a 
past  debt  is  still  unpaid.  In  WhitMy  v.  12eese,  U  Minn.  188  (Gil.  87),  this  court  laid  down 
this  rule  as  established  by  the  modem  decisions,  vis.,  that  there  must.  In  such  esse,  be 

*  either  an  eacpress  promise  or  an  acknowledgment  eaEpressed  In  such  words  and  attended 
by  such  circumstances  as  give  to  it  th  e  meaning,  and  therefore  the  force  and  effect,  of  a 
new  promise.  And  in  the  case  of  an  acknowledgment  or  Implied  promise  there  shoald  be 
a  direct  recognition  of  the  hidebtedness  sued  on,  from  which  a  willingness  to  pay  the 
same  may  be  reasonably  implied.'     In  BrisUn  v.  Farmer,  16  Minn.  216,  the  conrt  says  : 

*  An  admission  of  indebtedness,  to  take  the  case  out  of  the  statute,  must  be  such  as 
reasonably  leads  to  the  inference  that  the  debtor  intended  to  renew  his  promise  to  pay.* 
We  reaffirm  the  rule  thus  indicated.  Tested  by  it,  this  case  does  not  show  the  bar  of  the 
atatute  removed ,  either  by  a  new  promise  to  pay  the  debt  or  by  such  an  acknowledgment 
of  an  existing  debt  or  obligation  as  reasonably  leads  to  the  Inference  that  the  debtor  In- 
tended to  renew  his  obligation  or  to  waive  the  benefit  of  the  statute.  Tliere  is  certainly 
no  express  promise,  unless  It  be  in  the  words,  *  I  will  try  to  do  a  portion  of  it*  How  muchr 
The  question  suggested  shows  that  this  is  not  a  promise  upon  which  an  action  can  be 
maintained  for  the  recovery  of  the  whole  debt,  nor  for  any  definite  part  of  it.  It  is  not  a 
promise  to  pay  any  thing.  There  is  nothing  in  these  communications  whldi  to  our  minda 
Indicates  an  Intention  on  the  part  of  the  defendant  to  renew  the  obligation  to  pay,  wblok 
the  statute  had  put  to  rest,  or  to  relinquish  the  benefit  of  the  statute.  On  the  oootiaiy, 
they  seem  studloosly  to  avoid  the  expression  of  any  such  purpose.'* 


MoGraw  y.  Baltimore  and  Ohio  Bailboad  Ooxpajty. 

(18  W.  Va.  8S1.) 
(Jarrier-^retpaniiib&Uif  for  framing  of  goodi-^ae^qfOcd, 

On  the  18th  of  February,  at  Parkenborg,  B.  deUveied  potatoea  to  a  nilway 
company  for  tiansportation  to  Qrafton,  in  time  to  be  ahipped  on  the  lith. 
There  was  a  daily  train  between  those  points.  They  did  not  aniye  until  the 
16th,  and  were  then  froaen.  The  weather  was  mild  on  the  18th  and  14th, 
but  f  reeling  on  the  16th  and  IGth.  EM,  that  the  nilway  company  wan 
liable  for  the  damage.* 

AOTION  to  recoyer  the  ybIvA  of  potatoes.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 


*  See  Am.  Er.  Co.  v.  !^Uh  (88  Ohio  St.  611),  81  Am.  Rep.  601,  and  note,  66T. 
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C.  BoggesSy  for  plaintiff  in  error.  ' 

James  MorrotOy  Jr.,  for  defendant  in  error. 

Patton,  J.  This  was  an  action  at  law  brought  in  the  Oironit 
Court  of  Taylor  county  by  Thomas  McOraw  against  the  Baltimore 
and  Ohio  Railroad  Company,  to  recover  the  value  of  fifteen  barrels  of 
potatoes  shipped  by  J.  Q.  Blackford  of  Parkersburg,  to  the  plaintiff 
at  Grafton,  which  were  so  frozen  when  they  reached  Qrafton  as  to 
be  worthless,  when  the  plaintiff  refused  to  receive  them.  The  ac- 
tion was  commenced  on  the  28th  day  of  June,  1868,  and  the  cause 
was  tried  on  the  11th  day  of  September,  1877,  when  there  was 
judgment  for  the  plaintiff  for  the  sum  of  $114.07  entered  upon 
a  demurrer  to  the  evidence  by  the  defendant,  the  Baltimore  and 
Ohio  Railroad  Company.  The  company  obtained  a  writ  of  error 
and  supersedeas  to  this  court. 

By  the  evidence  it  appears  that  on  the  10th  day  of  February, 
1866,  Thomas  McGraw  by  letter  ordered  from  J.  G.  Blackford,  at 
Parkersburg,  some  potatoes  to  be  sent  to  him  at  Grafton;  that  the 
distance  from  Parkersburg  to  Grafton  was  one  hundred  and  four 
miles;  that  there  was  a  daily  way  freight  train  between  those  points 
leaving  Parkersburg  at  about  four  o'clock  a.  m.  and  arriving  at 
Grafton  about  four  o'clock  p.  m.,  or  according  to  the  testimony  of 
one  witness,  leaving  Parkersburg  from  six  to  nine  a.  m.  ;  according 
to  another  witness  the  custom  and  usage  of  the  company  at  Park- 
ersburg was  to  receive  no  goods  for  shipment  on  the  following  day 
after  three  o'clock  p.  m.  ;  the  goods  received  prior  to  three  o'clock 
p.  M.  one  day  it  was  understood  were  to  be  transported  as  early  the 
next  day  as  practicable. 

J.  R.  Muidoch  testified  that  he  was  in  the  employ  of  J.  G.  Black- 
ford, and  as  directed  by  the  said  Blackford  he  shipped  to  Thomas 
McGraw  at  Grafton  fifteen  barrels  of  potatoes  on  the  14th  day  of 
February,  1866,  "  fifteen  barrels  were  shipped  from  Parkersburg  to 
the  said  McGraw  on  the  14th  of  February,"  having  been  delivered 
to  the  Baltimore  and  Ohio  Railroad  Company,  and  the  said  company 
having  receipted  to  the  said  Blackford  for  them;  the  said  potatoes 
were  shipped  in  good  order,  the  weather  at  the  time  being  safe  and 
sufficiently  warm  to  make  the  shipment  prudent;  the  weather  dur- 
ing the  month  of  February  was  quite  changeable,  but  at  the  time 
of  the  shipment  was  just  as  stated,  warm  and  safe;  the  weather 
Vol.  XLT  — 88 
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was  changeable,  so  much  so  as  one  day  to  be  quite  warm  and  next 
very  frosty  and  freezing,  and  it  may  have  grown  colder  the  day  fol- 
lowing the  delivery  of  this;  I  am  not  positive." 

It  also  appears  by  the  evidence  that  the  15th  and  16th  of  Feb- 
ruary were  cold,  freezing  days;  the  potatoes  were  received  at  Orafton 
on  the  evening  of  the  16th  of  February  so  frozen  as  to  be  worthless. 
The  dispatcher  of  trains  testified  that  the  day  before  they  reached 
Orafton,  whether  in  the  evening  or  morning  he  could  not  remem- 
ber, McQraw  came  and  inquired  for  the  potatoes;  that  trains  ar- 
rived on  time  on  the  15th  and  Kith  of  February.  An  engineer  of 
a  freight  train  testified  that  there  was  no  train  from  Parkersburg 
to  Orafton  on  the  13th  or  14th  of  February;  that  at  the  instance 
of  the  agent  at  Orafton  he  looked  at  the  register  and  found  there 
was  no  train  one  of  those  days,  but  could  not  remember  which  day 
it  was,  the  13th  or  14th,  it  might  possibly  have  been  the  15th. 

Under  these  facts  and  upon  the  demurrer  to  the  evidence,  was 
the  Baltimore  and  Ohio  Railroad  Company  liable  for  the  loss  of 
these  potatoes?  The  liability  of  a  common  carrier  at  common  law 
for  the  loss  of  or  damage  to  goods  received  for  carriage  from  what- 
ever cause  arising  except  €he  act  of  Ood  or  the  public  enemy,  or  the 
conduct  of  the  owner  of  the  goods,  is  settled,  unless  that  loss  or 
damage  arises  from  the  nature  and  inherent  character  of  the  prop- 
erty carried,  such  as  the  natural  decay  of  perishable  articles,  or  the 
fermentation  or  evaporation  of  articles  liable  to  these  effects,  or  the 
natural  and  necessary  wear  of  certain  articles,  or  from  defects  in 
the  vessels  or  packages  in  which  they  were  put,  or  in  the  case  of 
live  stock,  where  the  loss  arises  from  their  own  vitality,  or  where 
vicious  and  unruly  animals  injure  or  destroy  themselves  or  each 
other,  or  starve  themselves  by  refusing  food,  or  die  of  fright  or  heat^ 
provided  the  common  carrier  has  used  foresight,  diligence  and  care 
to  avoid  such  damage  and  loss.  Sniiih  v.  New  Haven  di  Northamp- 
ion  Railroad  Co,,  12  Allen,  633;  Clarke  v.  Rochester  d  Syracuse 
Railroad  Co.,  4  Kern.  671;  Cragin  v.  New  York  Central  Railroad 
Co.,  61  N.  Y.  61;  8.  c,  10  Am.  Rep.  669;  Conger  v.  Hudson  River 
Railroad  Co.,  6  Duer,  376;  Hatty.  Renfro,  3  Mete.  (Ky.)  53;  Mas- 
lin  V.  B.  <&  0.  R.  R.  Co.,  14  W.  Va.  180;  s.  c,  36  Am.  Rep.  748; 
Friend  v.  Woods,  6  Oratt.  189. 

In  the  absence  of  a  special  contract  it  is  the  duty  of  the  earner 
of  goods  to  transport  them  by  the  usual  route  proposed  by  him 
to  the  public  and  to  deliver  them  witliin  a  reasonable  time.     When 
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a  carrier  undertakes  to  convey  goods,  the  law  implies  a  contract 
that  they  shall  be  carried  and  delivered  at  the  place  of  destination 
safely  and  within  a  reasonable  time.  Empire  Transpor(aiio7i  Co,  v. 
Wallace,  68  Penn.  St.  302;  Vickuburg  <&  Meridian  R.  R.  Co.  v. 
Rag.^dale,  46  Miss.  458  ;  Denny  v.  I^ew  York  CenirtU  R.  R.  Co.y  13 
Gray,  481. 

It  is  claimed  by  the  counsel  for  plaintiff  in  error  that  the  loss  of 
the  property  in  this  case  was  occasioned  by  the  act  of  Ood,  and  that 
the  company  is  not  liable.  It  has  been  determined  that  ^'  such  an 
accident  as  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightning  and  tempests"  (Lord  Mansfield  in  Forward  v.  Pittard,  1 
T.  B.  27),  '^  those  losses  that  are  occasioned  by  the  violence  of  nature, 
by  that  kind  of  force  of  the  elements,  which  human  ability  could 
not  have  foreseen  or  prevented,  such  as  lightning,  tornadoes,  sud- 
den squalls  of  wind"  {Friend  v.  Wood,  6  Qratt.  195),  ^^an  extra- 
ordinary convulsion  of  nature"  (id.  196);  ^^a  direct  visitation  of 
the  elements,  against  which  the  aids  of  science  and  skill  are  of  no 
avail"  (id.  196);  "physical  causes  which  are  irresistible,  which 
human  foresight  and  prudence  cannot  anticipate,  nor  human  skill 
and  diligence  prevent,  such  as  loss  by  lightning,  storms,  munda- 
tions  and  earthquakes  and  the  unknown  dangers  to  navigation^ 
which  are  suddenly  produced  by  their  violence  "  (McCaU  v.  Brock, 
5  Strobh.  119),  are  the  acts  of  God  or  inevitable  accidents.  It  seems 
to  me  that  freezing  weather  coming  especially  in  that  season  of  the 
year,  when  such  weather  may  be  expected,  cannot  be  brought 
within  the  definitions  above  given  of  the  act  of  God  or  inevitable 
accidents,  which  are  in  conformity  with  the  definitions  universally 
given  of  those  phrases.  O'Connor  v.  Fursier,  10  Watts,  418;  Coope 
V.  Young,  22  Ga.  272;  Sedg.  on  Dam.  357. 

In  the  case  of  ff  Connor  v.  Forsfer  the  defendant  was  sued  for 
failure  to  transx>ort  grain  from  Pittsburg  to  Philadelphia  according 
te  contract.  The  transportation  was  prevented  by  the  freezing  of 
the  canal.  The  defendant  was'  held  liable  to  damages.  The  only 
question  discussed  was  as  to  the  measure  of  damages.  It  was  not 
pretended  that  the  freezing  of  the  canal  presented  any  excuse.  Ser- 
geant, judge,  in  delivering  the  opinion  of  the  court,  says  :  ^'The 
defendants  were  bound  by  their  contract  to  transport  the  wheat 
from  Pittsburgh  to  Philadelphia,  and  have  shown  no  legal  excuse 
for  refusing  to  do  so.  The  question  is,  what  is  the  measure  of  dam- 
ages to  be  paid  by  a  carrier  for  violating  such  a  contract." 
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If  the  question  in  this  case  depended  solely  on  the  question, 
whether  the  plaintiff  in  error  was  liable  for  the  loss  of  the  property 
fram  freezing,  because  that  was  an  act  of  Qod,  I  should  have  no 
hesitation  in  saying  that  the  liability  existed.  But  on  the  other 
hand,  if  the  question  of  liability  rested  simply  upon  the  question, 
whether  they  were  liable  for  the  freezing  of  the  property,  haying 
been  guilty  of  no  negligence  or  misconduct  by  which  that  injuiy 
resulted,  I  would  have  as  little  hesitation  in  saying  that  they  were 
not  liable  ;  not  because  the  freezing  was  an  act  of  God  or  an  inevit- 
able accident,  but  because  of  the  exception  to  that  principle  on  ac- 
count of  the  nature  and  inherent  character  of  the  property  and  its 
liability  to  freeze.  Maalin  v.  B.  <6  0.  B.  R.  Co,,  14  W.  Va.  189  ; 
8.  c,  35  Am.  Rep.  748.  But  wheneyer  the  common  carrier  is  ex* 
empt  from  liability,  either  because  of  the  act  of  God  or  because  of 
the  nature  and  inherent  character  of  the  property  and  its  liability 
to  loss  and  damage,  he  must  be  free  from  any  previous  negligence 
and  misconduct,  by  which  that  lessor  damage  may  have  been  occa- 
sioned. For  though  the  immediate  or  proximate  cause  of  a  loss  in 
any  given  instance  may  have  been  what  is  termed  the  act  of  God, 
or  from  the  nature  and  inherent  character  of  the  property,  yet  if 
the  carrier  unnecessarily  exposed  the  property  to  such  accident  by 
any  culpable  act  or  omission  of  his  own,  he  is  not  excused.  FFt2- 
Kams  V.  Oranty  1  Conn.  487. 

That  previous  negligence  or  misconduct,  which  makes  the  carrier 
liable  for  loss  to  property,  must  be  immediately  or  prrximately  con- 
nected with  the  accident  or  loss.  If  it  is  remotely  the  occasion  of 
the  loss  or  damage,  the  carrier  is  not  liable.  He  is  answerable  for 
the  ordinaiT  and  proximate  consequences  of  his  negligence,  and  not 
for  those  tnat  are  remote  and  extraordinary,  and  this  liability  in- 
cludes all  those  consequences  which  may  have  arisen  from  the  neg- 
lect to  make  provisions  for  those  dangers  which  ordinary  skill  and 
foresight  is  bound  to  anticipate.  Morrison  v.  Davis  S  Go.  y  20  Penn. 
St.  171 ;  Denny  v.  l^&w  York  Central  R,  R.  Co. ,  13  Gray,  481 ; 
Railroad  Company  v.  Reeves,  10  Wall.  176. 

In  the  case  of  Morrison  v.  Davis  the  goods  were  injured  by  a 
flood.  The  evidence  showed  that  the  canal  boat,  by  which  the  goods 
were  transported,  was  drawn  by  a  lame  horse.  The  result  was  that 
the  boat  did  not  make  its  usual  speed.  If  it  had,  it  would  have 
passed  the  point,  where  the  goods  were  injured,  before  the  flood. 
It  was  held  that  the  carrier  was  not  liable,  because  the  lameness  of 
the  hone  was  the  remote  and  not  the  pioxim«te  oanae  of  the  injuiy. 
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In  Denny  v.  New  York  Central  R,  R.  Cfo.,  the  goods  were  un- 
necessarily delayed  on  the  way  for  six  days  at  an  intermediate  point, 
and  were  then  carried  to  their  destination  and  placed  in  the  depot 
of  the  company.  It  was  held  that  the  company  was  liable  for  any 
injury  resulting  from  the  delay  in  transportation,  but  that  it  was 
not  liable  for  the  injury  done  by  a  flood  after  the  goods  were  placed 
in  the  depot ;  that  the  delay  was  merely  the  remote  cause  of  the  in«» 
jury  by  the  flood. 

On  the  other  hand,  in  the  case  of  Smeed  y.  Foerdy  1  El.  &  EL 
602,  the  delay  was  in  the  dolivery  of  a  threshing  machine  with  the 
knowledge  on  the  part  of  the  company,  that  it  was  needed  to  thresh 
wheat  in  the  field.  The  grain  was  injured  by  rain,  and  during  the 
delay  had  fallen  in  value.  It  was  held,  that  the  carrier  was  liable 
for  the  injury  to  the  grain,  but  not  for  the  fall  in  value. 

The  obligation  of  the  common  carrier  is  to  transport  the  goods 
safely  and  within  a  reasonable  time.  What  is  a  reasonable  time  is 
not  susceptible  of  being  defined  by  any  general  rule  ;  but  the  cir- 
cumstances of  each  particular  case  must  be  adverted  to  in  order 
to  determine  what  is  a  reasonable  time  in  that  case.  But  it  may 
be  said,  that  the  mode  of  conveyance,  the  distance,  the  nature  of 
the  goods,  the  season  of  the  year,  the  character  of  the  weather,  and 
the  ordinary  facilities  of  transportation  are  to  be  considered  in  de- 
termining whether  in  the  particular  case  there  has  been  an  un- 
reasonable delay.  Ficksburg  d  Meridian  R.  R,  Co.  v.  Ragedale, 
46  Miss.  458.  It  is  obvious  that  ordinarily  the  delay  in  shipping 
articles  not  liable  to  decay  or  damage,  such  as  iron,  wool,  cotton, 
grain,  and  things  of  like  character,  not  liable  to  be  injured  by  a  few 
days'  delay,  would  be  no  test  in  a  case  where  the  delay  of  a  day  in 
transportation  would  result  in  loss  or  damage  by  reason  of  their 
nature  and  inherent  character,  such  as  live-stock,  fish,  oysters, 
fruits,  vegetables  and  things  of  like  character.  In  the  one  case 
there  is  nothing  in  the  thing  itself  which  would  induce  a  prudent 
business  man  to  anticipate  injury  from  a  temporary  delay  in  trans- 
portation, whereas  in  the  other  case  any  prudent  businessman,  from 
the  nature  of  the  thing  itself,  might  reasonably  anticipate  loss  or 
damage  from  delay.  So  the  season  of  the  year  is  an  element  to  be 
considered,  some  articles,  as  some  kinds  of  vegetables,  being  of  that 
nature  that  at  certain  seasons  of  the  year  a  brief  delay  would  be 
harmless,  whereas  at  another  season  of  the  year  the  delay  would  r^ 
iult  in  loss  or  damage. 

[Omitting  a  discussion  of  evidence.] 
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It  seems  to  me  the  jury  oould  fairly  draw  the  inference  from  the 
facts  that  the  property  was  delivered  to  the  company  on  the  13ih 
in  time  for  transportation  on  the  14tlL  Treating  this  then  as  the 
true  state  of  the  facts,  there  seems  to  be  no  reason  whatever  given 
why  this  property  was  not  shipped  to  its  destination  on  the  14th  of 
February,  unless  there  was  no  train  on  that  day,  which  may  be  in- 
ferred  from  the  testimony.  That  would  account  for  the  failure, 
but  would  not  excuse  the  company.  If  the  potatoes  had  been  car* 
ried  on  the  14th,  they  would  have  reached  Orafton  in  proper  con- 
dition,  the  13th  and  14th  of  February  having  been  ^^  warm  and 
safe." 

Was  the  company  then  liable  for  not  delivering  this  property  on 
that  day  P  Taking  the  nature  of  the  property  into  consideration, 
its  liabUity  to  be  injured  by  freezing  weather,  the  distance  from  the 
point  of  shipment  to  the  place  of  destination,  the  daily  trains  be- 
tween those  points,  the  favorable  condition  of  the  weather  when  the 
property  was  delivered,  its  liability  to  change  at  that  season  of  the 
year,  and  the  fact  that  at  that  pi^icular  time  it  was  very  change- 
able, I  do  not  think  that  that  care  and  diligence  and  foresight 
were  exercised,  which  are  incumbent  upon  the  common  carrier.  Un- 
der the  circumstances  the  company  is  liable  for  the  loss  of  the 
property,  the  delay  being  the  immediate  and  proximate  canae  of  the 
loss. 

[Omitting  a  question  of  pleading.] 

I  am  of  opinion  to  affirm  the  judgment  of  the  ooort  below,  with 

costs  and  damages  according  to  law* 

ImigmdnU  afirmid. 
The  other  judges  oonouned. 
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(18  W.VA.M&) 

When  an  attorney  booomes  a  witness  for  his  dient  in  a  salt  whieh  he  is  ooiu 
daetlng  for  him,  it  is  competent  to  show  that  he  lias  an  agreement  with  his 
client,  entitling  him  to  a  retainer  and  a  certain  portion  of  the  amonnt  to  be 
recovered. 

ACTION  for  malicioaB  proeecntdoiL      The  opinion  states  the 
point    The  defendant  had  judgment  below. 

R.  &  Blair,  for  plaintiff  in  error. 

0.  J.  Siuart  for  defendant  in  enor. 

Pattok^  J.  Henry  Moats  brought  an  action  of  trespass  on  the 
case  for  malicious  prosecution  in  the  Circuit  Court  of  Ritchie  county 
claiming  $10,000  damages  against  William  *M.  Bymer.  The 
case  was  tried  by  a  jury  and  a  yerdict  found  for  the  defend- 
dant,  upon  which  judgment  was  entered  for  him.  From  this  judg- 
ment the  plaintiff  obtained  a  writ  of  error  and  supersedeas  to  this 
court 

Two  bills  of  exceptions  were  taken  during  the  trial.  The  first 
bill  shows  that  one  of  the  counsel  of  the  plaintiff  was  introduced 
as  a  witness  in  his  behalf,  and  on  cross-examination  was  asked,  how 
much  fee  he  was  to  receive  from  the  plaintiff,  to  which  he  replied 
**  that  he  did  not  regard  it  as  any  of  their  business,  that  his  con- 
tract with  the  plaintiff  was  in  writing,  that  he  would  not  give  it  up 
or  detail  its  contents."  Whereupon  the  defendant  moved  the  court 
for  a  subpana  duces  tecum,  to  be  served  on  said  witness  returnable 
forthwith.  In  response  to  this  writ  the  witness  appeared  and  moved 
the  court  to  quash  the  writ  upon  the  ground  that  it  was  improperly 
awarded,  because  it  was  defective  on  its  face,  and  because  it  called  for 
the  production  of  a  private  paper  in  which  the  defendant  had  no  in- 
terest This  motion  being  overruled  the  witness  produced  the  con- 
tract, which  was  read  to  the  jury  for  the  purpose  of  showing  the  wit- 
ness's interest  in  the  suit  and  to  go  to  his  credibility  as  witness.  To  the 
re;iHiii^  of  this  paper  to  the  jury  the  plaintiff  objected,  but  the  court 
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OYemiled  his  objection  and  permitted  it  to  be  read.  The  contract 
showed  that  the  witness  as  counsel  in  the  case  was  to  receive  $50 
retainer,  to  be  paid  in  twelve  months,  and  in  addition  thereto  one- 
half  of  the  recovery  in  the  case,  bnt  was  not  to  be  liable  for  any 
costs. 

[Omitting  an  unimportant  matter.] 

The  only  question  is,  whether  it  was  competent  to  ascertain  the 
interest  that  this  witness  had  in  the  result  of  the  suit  and  whether 
that  interest  could  be  shown  in  the  way  it  was. 

The  counsel  for  the  plaintifiF  in  error  argues  that  this  contract  as 
to  the  fee  comes  under  the  rule  of  professional  communications  and 
confidence,  which  cannot  be  disclosed  to  the  prejudice  of  the  cli- 
ent's case.  I  do  not  so  understand  it;  nor  can  it  in  any  way  afiFect 
the  client's  right  to  recover.  What  compensation  he  may  choose 
to  pay  his  attorney  does  not  enter  into  the  question  at  all.  It 
would  be  incompetent  testimony  so  far  as  it  afiFected  or  was  intended 
to  affect  the  client,  and  as  original  evidence  would  clearly  have  been 
inadmissible.  But  I  know  no  rule  of  law,  when  an  attorney  goes 
upon  the  stand  as  a  witness,  which  exempts  him  from  the  rules 
applicable  to  all  other  witnesses  for  testing  the  interest  which  he  has 
in  the  suit.  Formerly  one  who  had  a  pecuniary  interest  in  the  result 
of  a  suit  was  incompetent  to  testify  at  all;  now  by  statute  he  may 
do  so,  and  that  interest  goes  to  his  credibility  as  a  witness.  To  say 
in  the  case  of  an  attorney  that  the  rule  shall  not  apply  would  be  to 
make  a  distinction  that  would  be  productive  of  no  good  and  would 
be  founded  upon  no  reason  whatever.  When  he  steps  down  from 
his  place  as  attorney  to  take  the  stand  as  a  witness,  he  must  stand 
the  test  which  is  applied  to  all  other  witnesses;  and  his  credi- 
bility is  to  be  weighed  in  the  same  scales  of  interest  in  which  that 
of  all  others  is  weighed. 

Fortunately  the  books  show  very  tew  cases  in  which  lawyers  have 
become  witnesses  for  their  clients.  While  there  are .  some  cases  of 
an  extreme  character  in  which  such  practice  is  necessary,  ordinarily 
it  is  much  to  be  regretted  that  such  a  practice  should  exist  or  be 
encouraged.  So  reprehensible  is  the  practice  generally,  that  it  has 
been  much  doubted,  whether  a  lawyer  is  a  competent  witness  for 
his  client.  Wharton's  Law  of  Evidence,  g  420.  By  the  Boman 
law  no  attorney  is  permitted  to  testify  as  to  a  matter  in  which  he 
is  professionally  employed.  Id.,  §  421,  note.  In  1  Qreenl.  Ev. 
(13th  ed.),   §  364,  it  is  said:  ''In  regard  to  attorneys  it  has  in 
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England  been  held  a  very  objectionable  proceeding  on  the  part  of 
an  attorney  to  give  evidence,  when  acting  as  advocate  in  the  cause, 
and  a  sufficient  ground  for  a  new  trial.  But  in  the  United  States 
no  case  has  been  found  to  proceed  to  that  extent,  and  the  fact  is 
hardly  ever  known  to  occur."  But  if  a  lawyer  becomes  a  witness 
for  his  client,  it  is  by  no  means  clear  that  the  professional  privilege 
is  not  waived."  Whart.  Ev.,  §583.  In  that  section  it  is  said: 
*'  Where  however  a  party  offers  himself  as  a  witness,  it  has  been 
argued  that  he  may  be  asked  as  to  his  communications  to  his  coun- 
sel, if  part  of  the  case  he  undertakes  to  prove."  Vide,  §§  479,  584, 
and  note.  If  this  be  so,  when  the  attorney  is  introduced  by  the 
client  should  not  the  same  rule  apply  ? 

As  to  whether  the  interest  of  the  witness  was  shownin  a  proper  man- 
ner, it  is  laid  down  by  the  authorities,  that  there  are  two  modes  of 
showing  this  interest;  but  whether  each  is  exclusive  of  the  other,  is 
not  clearly  settled.  It  may  be  shown  by  the  examination  of  the  wit- 
ness or  by  evidence  aliunde.  If  the  evidence  offered  aliunde  to  show 
the  interest  is  held  to  be  inadmissible,  the  witness  may  be  examined  on 
his  voir  dire;  and  if  the  witness  on  his  voir  dire  does  not  answer 
in  such  a  way  as  to  show  his  interest  but  leaves  it  doubtful,  whether 
he  is  interested  or  not,  evidence  aliunde  may  be  resorted  to.  1 
Greenl.  Ev.,  §  423.  It  is  a  matter  of  discretion  in  the  court  at  nisi 
prius,  whether  to  require  the  production  of  a  paper  by  subpoena 
duces  tecum.  Arney  v.  Long,  9  East,  473;  1  Gamp.  14.  In  this 
case  the  exercise  of  this  discretion  could  have  been  avoided 
by  the  answer  to  the  question,  what  interest  he  had  in  the 
suit,  which  the  defendant  had  an  unquestionable  right  to  ask.  He 
might  doubtless  have  been  compelled  to  answer  that  question,  but 
as  he  stated  that  that  interest  was  embodied  in  a  written  contract, 
it  seems  to  me  to  be  clear  that  the  production  of  that  paper  was 
proper.  But  whether  it  was  or  not,  the  plaintiff  can  not  complain 
of  the  mode  of  producing  it.  I  do  not  think  the  court  erred  in  re- 
quiring the  production  of  this  paper  and  permitting  it  to  be  read 
to  the  jury,  so  far  as  the  plaintiff  is  concerned. 

[Omitting  other  questions.] 

Judgmmit  effirmsd. 

The  other  judges  concurred* 
V0L.XLI  — 89 


SUPREME  COURT 


MICmGAH. 


OOUAB  T.   THOMP80H. 
HT  Ukh.  at.) 


on  ft  gfiowln^  erop,  tbo  mortgfigor  Fenutloiii^  Is  poiMMloB*  I0  li^ 
vmttdM  agmliurt  hi*  grantee  of  the  pramlMe  without  t eeer  vuloy. 

REPLEVIN.     The  opinion  states  the  case.    The  plaintifl  had 
judgment  below. 

OorUn  S  Oobb  and  H,  A.  Shaw,  for  phuntifb  in  enor. 

A  A  Moffnard  and  B.  A,  Fboie,  for  defendant  in  error. 


Oratiss,  J.  This  canse  was  before  the  conrt  at  a  former  term 
and  was  then  remanded  for  a  new  trial.  43  Mich.  389.  And  it 
now  comes  np  again  after  the  trial  so  ordered.  The  subject  of  con- 
tention is  a  quantity  of  stacked  wheat,  being  the  yield  of  about  ten 
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acres^  taken  off  in  the  summer  of  1879.  Thompson  seized  it  by 
replevin  and  the  jury  have  found  in  his  favor.  The  vital  question 
relates  to  the  legal  title.  His  right  originates  in  a  chattel  mort* 
gage  given  to  him  by  Joseph  Demmon,  dated  November  23,  1878, 
but  not  delivered  until  December  3,  and  not  filed  until  the  24th  of 
that  month.     The  wheat  was  then  growing. 

On  their  part  the  plaintiffs  in  error  deny  that  tnis  mortgage  cre- 
ated any  interest,  and  contend  moreover  that  the  property  in  the 
wheat  was  vested  in  them  by  means  of  certain  conveyances  of  the 
land.  The  chattel  mortgage  described  the  wheat  as  being  on  the 
north-east  quarter  of  the  south-east  quarter  of  section  one,  in  town 
two  north,  of  range  three  west,  in  Eaton  county.  It  seems  that 
in  1872  one  James  Sumerix  owned  the  premises  and  mortgaged  the 
north  thirty-seven  acres  to  Horace  J.  Perrin  and  subsequently  con- 
veyed the  entire  forty  acres  to  Demmon  who  went  in  and  kept  pos- 
session until  about  the  10th  of  April,  1879. 

Perrin  foreclosed  the  Sumerix  mortgage  by  advertisement,  and 
became  purchaser  thereon  of  the  thirty-seven  acres  which  the  mort- 
gage covered.  The  year  of  redemption  was  to  expire  November  2, 
1878,  and  shortly  before  that  time  Thompson  called  on  Demmon, 
who  was  unable  to  redeem  and  had  abandoned  all  purpose  of  doing 
80,  and  bargained  with  him  to  be  allowed  to  step  in  and  get  the 
land,  and  they  agreed,  as  Thompson  explains  the  matter  in  his 
testimony,  that  he,  Thompson,  should  pay  the  mortgage  amounting 
to  about  $800  and  '^  secure  to  Demmon  the  right  of  staying  there-— 
the  privilege  of  staying  upon  this  place  a  year  and  six  months," 
Demmon  undertaking  to  pay  1 120  for  such  privilege  and  agreeing 
to  secure  the  same  by  chattel  mortgage  on  the  wheat  which  was 
then  on  the  ground.  Thompson  called  on  Perrin  and  obtained  his 
stipulation  to  extend  the  redemption  thirty  days,  which  was  subse- 
quently enlarged  to  the  20th  of  December,  1878.  Having  made 
these  several  arrangements  Mrith  Demmon  and  Perrin,  he  con- 
tracted the  whole  forty  acres  to  Phillips  to  pay  and  satisfy  a  mort- 
gage which  Phillips  held  against  him.  By  this  agreement  it  was 
provided  that  the  thirty-seven  acres  should  be  deeded  directly  to 
Phillips  by  Perrin,  and  finally  that  Phillips  should  also  have  a  con- 
veyance from  Demmon  in  order  to  cover  the  residue  of  the  forty 
acres,  and  it  was  a  part  of  this  transaction  between  Thompson  and 
Phillips  that  the  ^^  privilege ''  that  Thompson  had  promised  Dem- 
mon should  be  secured  to  him. 
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Perrin  deeded  the  thirty-seyen  acres  as  agreed  about  the  23d  of 
November,  and  on  the  3d  of  December  Thompson  procured  Dem- 
mon  to  qnit-claim  the  whole  forty,  and  Phillips  paid  the  agreefl  oon- 
rideration.  In  regard  to  these  deeds  the  record  contains  the  f  oUowing 
admission:  '^  It  is  admitted  by  the  parties  that  the  title  of  the  land 
upon  which  the  wheat  in  question  was  growing  at  the  time,  passed 
to  0.  F.  Phillips  by  yirtne  of  the  deeds;  one  from  H.  J.  Perrin  to 
G.  F.  Phillips  and  the  one  from  Joseph  Demmon  and  wife  to  C.  F. 
Phillips,  and  there  was  no  reservation  of  the  wheat  in  either  of  these 
deeds/'  Ooman  is  in  privity  with  Phillips  and  his  right  is  supposed 
to  rest  on  the  same  ground.  After  the  deed  from  Perrin,  and  at 
the  time  Thompson  was  proceeding  to  have  Demmon  give  the  other, 
Phillips  signed  and  gave  to  Thompson  at  his  request  a  paper  writ- 
ing to  be  passed  to  Demmon  on  the  delivery  of  the  deed  to  come 
from  Demmon,  and  the  object  was  to  secure  to  Demmon  the  before- 
mentioned  ^'privilege"  to  stay  on  the  place.  Thompson  took  the 
paper  and  called  on  Demmon.  Phillips  was  not  a  party  to  this  in- 
terview between  Thompson  and  Demmon.  It  was  on  the  3d  of 
December  before  referred  to,  and  Thompson  on  receiving  the  deed 
from  Demmon  to  Phillips  delivered  to  the  former  this  writing 
signed  by  Phillips.  It  is  to  be  assumed  that  it  followed  the  ar- 
rangement between  Thompson  and  Demmon,  as  Thompson  had  ex- 
plained it  to  Phillips  in  their  negotiations.  There  seems  to  have 
been  no  dissatisfaction  with  its  terms  on  any  hand.  It  was  on  this 
same  occasion  that  Thompson  took  the  mortgage  from  Demmon  on 
the  parcel  of  wheat  which  was  then  growing  on  the  place. 

So  much  of  this  writing  signed  by  Phillips  as  is  now  material  ia 
as  follows:  ''And  for  a  valuable  consideration  the  said  Phillips 
agrees  that  the  said  Thompson  shall  have  control  and  possession  of 
said  land  until  April  i,  1880,  at  which  time  the  said  Phillips  is  to 
have  quiet  and  peaceable  possession  of  same;  it  being  understood 
and  agreed  however  that  on  account  of  said  Thompson  having  guar- 
anteed possession  as  above  to  one  Joseph  Demmon,  the  present 
occupant  of  said  land,  that  in  case  said  Demmon  should  leave  said 
premises  before  said  April  1,  1880,  then  said  Phillips  is  to 
have  possession.  The  said  Joseph  Demmon  shall  not  assign  or 
transfer  this  lease  to  any  one.  It  is  understood  that  the  said  Dem- 
mon shall  have  the  privilege  of  sowing  the  orchard  lot  on  said  place 
next  fall  to  wheat  and  divide  the  product  of  said  crop.  The  said 
Phillips  is  to  have  one-third  delivered  in  half-bushel,  and  it  ia 
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farther  understood  that  the  said  Demmon  shall  pay  the  whole  tax 
against  said  land  for  the  year  1878."  At  the  interview  referred  to 
of  the  3d  of  December  between  Thompson  and  Demmon,  when  this 
paper  was  delivered  to  Demmon,  he  executed  a  brief  one  by  which 
he  promised  to  give  up  possession  to  Phillips  on  the  1st  of  April* 
1880,  but  its  delivery  by  Demmon  is  seriously  disputed  and  the 
weight  of  proof  seems  to  favor  the  conclusion  that  it  remained  in 
his  hands  until  he  left.  But  be  this  as  it  may,  it  is  not  perceived 
that  it  could  aid  Thompson. 

There  was  still  another  paper  introduced  on  that  occasion.  It 
was  an  undertaking  by  Thompson  to  Demmon  Irelative  to  the  latter'fl 
occupancy,  and  it  contained  a  reference  to  the  chattel  mortgage. 
It  was  a  distinct  matter  between  them,  and  not  an  Ingredient  of  the 
transaction  to  which  Phillips  was  a  party  and  cannot  be  inoorpo- 
lated  therewith  to  afiFect  the  construction  adversely  to  his  interests. 
It  is  a  separate  fact  to  which  he  was  not  privy  and  can  have  no 
place  against  him.  Indeed  Thompson  does  not  pretend  that  Phillips 
saw  the  document  or  knew  of  its  existence. 

Demmon  of  his  own  accord  gave  up  possession  to  Phillips  about 
April  10,  1879,  and  handed  to  him  at  the  same  time  all  the  papers 
remaining  with  him  bearing  on  the  rights  of  the  parties.  And  the 
inquiry  arising  is  whether,  as  against  Phillips,  Thompson  acquired 
by  the  chattel  mortgage  any  legal  right  to  the  wheat. 

Starting  with  the  very  proper  concession  in  the  record  that  the 
deeds  passed  to  Phillips  the  legal  ownership  of  the  land,  it  must 
then  be  admitted  further  that  the  legal  property  in  the  wheat  went 
with  it,  and  remained  in  Phillips  unless  it  was  in  some  way  reserved 
to  Demmon  or  granted  or  assigned  to  him.  It  was  not  reserved  to 
him  by  the  deeds.  That  is  acknowledged.  The  only  remaining 
resort  is  to  the  paper  writing  signed  by  Phillips  and  above  quoted. 
Did  that  instrument  qualify  the  prima  facie  legal  operation  of  the 
deeds  and  work  a  reservation  of  the  wheat  in  Demmon's  favor,  or 
in  case  there  was  no  reservation,  did  it  apply  and  act  by  way  of 
grant  or  assignment  to  him?  The  position  of  counsel  is  that  it  had 
the  effect  to  reserve  the  legal  right  to  Demmon;  that  is  to  say,  that 
in  securing  the  right  to  stay  in  possession  eighteen  months  longer 
to  the  exclusion  of  Phillips,  it  served  to  continue  and  carry  along 
Demmon's  ownership  up  to  the  time  of  harvest.  As  matter  of  legal 
and  not  mere  moral,  or  perhaps  equitable  consideration,  this  view 
encounters  insurmountable  objections. 
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The  validity  of  the  foFeclosore  title  is  not  qnestioned,  and  that 
title  was  conveyed  a  week  or  more  before  this  writing  from  Phillips 
was  given,  and  for  the  same  space  of  time  before  the  chattel  mort- 
gage was  deUvered;  and  the  transmission  of  that  title  moat  have 
involved  the  transfer  of  the  legal  title  to  nearly  if  not  all  the  wheat. 
The  record  does  not  locate  the  crop  on  any  precise  spot  and  it  can- 
not be  assumed  that  it  stood  on  any  specific  ten  acres.     It   may 
have  extended  over  the  three  acres  not  embraced  by  the  Perrin 
deed  or  part  way  over  it,  or  it  may  be  that  it  did  not  tonch  it 
Whatever  may  have  been  the  fact  in  regard  to  the  actnal  location 
oi  the  crop,  it  is  cert£n  that  a  chief  portion  of  it  must  have  been 
on  the  thirty-seven  acres  deeded  by  Perrin.      This  was  physic- 
aQy  necessary.     As  that  deed  preceded  the  chattel  mortgage  and 
the  paper  given  by  Phillips,  it  took  effect  before  they  did,  and  no 
facts  are  shown  to  let  in  the  doctrine  of  relation  as  against  Phillips, 
admitting  it  to  be  applicable  in  principle,  so  far  as  to  save  the 
wheat  from  the  operation  of  the  deed.  But  this  writing  from  Phillips 
carefully  avoids  the  mention  of  any  right  to  the  growing  wheat.  Why 
was  itp    It  was  not  overlooked.     The  subject  of  crops  was  present 
to  the  parties,  and  pains  were  taken  to  provide  expressly  for  a  future 
sowing  of  wheat  and  for  the  division  of  interest  in  it  and  also  for 
the  delivery  of  Phillips'  share.     And  yet  the  only  thing  stipulated 
about,  independently  of  taxes  and  crops  to  be  put  in  afterward, 
was  the  possession  of  the  place,  and  this  possession  was  to  be  a 
mere  privilege,  and  to  be  kept  or  not  as  Demmon  should  elect.  The 
necessary  inference  would  seem  to  be  that  the  growing  wheat  was 
purposely  not  mentioned,  and  that  the  reason  was  that  Phillips  did 
not  understand  that  he  was  to  be  deprived  of  it. 

The  effect  of  this  provision  relative  to  possession  is  no  greater  in 
cutting  down  the  granting  operation  of  the  deed  than  it  would  have 
been  in  case  it  had  been  inserted  in  them.  And  if  that  had  been 
done  it  would  not  have  produced  the  conveyance  claimed.  For  it 
must  be  acknowledged  that  in  case  a  person  deeds  his  farm  on 
which  he  has  growing  wheat,  and  nothing  is  reserved  except  a 
privilege  to  stay  on  the  place  for  a  year  or  so  with  the  right  to  put 
a  specified  field  into  wheat  on  shares,  the  legal  title  to  the  growing 
crop  will  follow  the  title  to  the  land.  The  legal  right  to  one  will 
not  be  distinguishable  from  the  legal  right  to  the  other. 
'  No  claim  as  we  understand  is  set  up  that  the  property  in  the 
wheat  was  brought  back  to  Demmon  by  grant  or  assignment,  and 
BO  footing  is  perceived  for  any  argument  based  on  that  theory. 
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It  is  needless  to  discuss  the  question  whether  the  paper  signed 
by  Phillips  is  not  technically  a  lease.  The  point  possesses  no  prao- 
tical  importance.  For  admitting  it  to  be,  within  some  strained 
definition,  what  may  be  called  a  lease,  it  could  hare  no  force  as  a 
grant  or  assignment  of  the  growing  crop  previously  put  in.  If  as 
the  present  view  assumes,  the  wheat  passed  by  the  deeds,  the  paper 
in  question,  though  considered  as  a  lease,  did  not  retransfer  it. 
The  result  is  that  Thompson  not  only  failed  in  showing  a  legal  title 
to  the  wheat,  but  made  no  case  for  the  jury,  and  the  plaintiffs  in 
error  were  entitled  to  the  direct  charge  to  find  in  their  ^Tor  which 
they  asked  for  by  their  seyenth  request. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted. 

Jmdgnwnt  rwtnea. 

The  other  justices  ooncurred. 


A  AMolvte  and  inezperienoed  speodthrifi,  95  yean  old,  mortgaged  all  ibm 
nal  eatale  to  whidi  he  was  entitled  under  hia  father's  will,  for  $5|000,  aa 
mllateral  to  hla  note  for  that  amount,  made  up  aa  follows :  $1,000  in  cash ; 
a  dae-bill  of  $47  surrendered  ;  $190  interest  credited  on  a  previous  mort- 
gage; $110.86  premiums  paid  on  a  life  insurance  poll^  assigned  to  tlie 
mortgagee;  and  $060.76  retained  to  pay  aubeequent  annual  premiums 
thereon;  and $8,900 for  a  conyeyance  of  100  acres  of  land  worth  $1,000. 
The  mortgagee  was  ftoiiliar  with  the  mortgagor's  drcumstances,  and  re- 
quired him  to  buy  the  land  as  a  condition  of  lending  the  money,  althou^ 
the  mortgagor  knew  nothing  of  the  land  and  had  no  use  for  it.  HM,  un* 
consdonable,  and  that  the  land  should  be  re-deeded,  but  that  the  mortgage 
should  stand  for  the  actual  loans,  indebtedness,  advances  and  eredits,  if  the 
inaurmnce  policy  were  re-assigned.  (See  note,  p.  718.) 

BILL  of  foreclosure.     Gross-bill  to  compel  discharge  of  mort- 
gage.   The  opinion  states  the  facts.     The  plaintiff  in  iht 
original  suit  had  judgment  below. 

Wxgner  d  Speed  and  T.  M,  Oroeker,  for  Butler. 
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Moore,  OanfiM  d  Warner,  for  Duncan. 

MASSTOSTy  0.  J.  No  extended  discussion  of  the  facts  is  deemed 
necessary  iii  this  case.  The  bill  was  filed  to  foreclose  a  mortgage 
given  by  Duncan,  October  14,  1878,  to  complainant  to  secure  the 
payment  of  a  note  for  $5,000  drawing  ten  per  cent  interest,  paya- 
ble semi-annually.  The  property  coyered  by  the  mortgage  was  all 
the  right,  title  and  interest  of  Duncan  in  and  to  any  real  estate, 
situate  in  Michigan  or  elsewhere,  which  he  acquired  as  heir  at 
law  or  deyisee  under  the  last  will  and  testament  of  his  father  Wil- 
liam C.  Duncan.  Duncan  appeared,  answered  and  afterward  filed 
a  cross-bill,  setting  up  substantially  the  same  facts  set  forth  in  his 
answer  and  asking  relief. 

It  appears  that  Duncan  was  a  young  man  of  dissolute  habits,  a 
spendthrift  and  of  not  much  business  experience.  Although  he 
had  an  income  of  tlOO  per  month  from  his  father's  estate,  yet  he 
seems  to  haye  been  in  want  of  money;  he  had  previously  borrowed 
from  Mr.  Butler,  and  early  in  October,  1878,  made  application  for 
another  loan.  The  first  application  was  not  entertained,  but  at  a 
subsequent  interyiew  Butler  informed  him  that  he,  Butler,  owned 
160  acres  of  land  in  Qrand  Traverse  county,  and  that  if  he,  Dun- 
can, could  use  that  land  and  would  take  it  at  13,200,  he,  Butler, 
would  make  the  loan,  but  at  the  same  time  refused  to  do  any  thing 
further  until  Duncan  would  go  and  see  the  land  and  thus  ascertain 
its  character  and  value.  Directions  were  given  Duncan  how  to  get 
to  the  land,  and  with  a  friend  named  Hill  Duncan  started,  got  as 
far  as  QraudRapids,  remained  there  a  day  or  two,  returned  to  Detroit 
and  informed  Butler  they  had  seen  the  land,  that  it  was  satisfactory 
and  that  Duncan  would  take  it.  Thereupon  a  conveyance  of  this 
land  was  made  to  Duncan;  a  due-bill  of  Duncan's  which  Butler 
held  for  $47  was  surrendered  up:  a  credit  of  $199  interest  upon  a 
previous  mortgage  held  by  Butler  was  indorsed,  and  $1,000  in  cash 
was  paid  to  Duncan.  At  the  same  time  a  policy  of  insurance  upon 
Duncan's  life  was  taken  out  and  assigned  to  Butler,  upon  which  the 
premium,  $110.35,  was  paid  and  $556.75  was  retained  by  Butler  to 
pay  annual  premiums  on  such  policy  thereafter  as  the  same  should 
become  due,  thus  making  up  the  sum  of  $5,000  for  which  Duncan 
gave  his  note  and  the  mortgage  in  question  to  secure  the  same. 

At  the  time  of  this  transaction  Duncan  was  about  twenty-five 
years  of  age,  and  while  there  was  an  apparent  fairness  on  the  part 
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of  Butler,  especially  in  requiring  Duncan  to  examine  the  Orand* 
Traverse  lands,  yet  when  we  look  into  the  entire  matter  we  find  it 
of  BO  unconscionable  a  nature  that  a  Court  of  Chancery  could  not 
lend  its  aid  in  enforcing  it.  The  title  to  the  Qrand  Traverse  lands 
was  defective  and  the  value  thereof  was  but  little  if  any  over  tl,000, 
Duncan  knew  nothing  about  the  value  of  such  lands,  would  not 
have  known  even  had  he  examined  them,  and  could  have  had  no 
possible  use  for  such  lands  except  to  raise  money  thereon,  all  of 
which  facts  were  fully  known  to  Butler.  The  security  given  by 
Duncan  was  ample,  and  why  a  policy  of  insurance  should  have  been 
taken  out  and  assigned  to  Butler  we  are  at  a  loss  to  discover,  and 
more  especially  the  reason  for  Butler's  retaining  in  his  hands  the 
full  amount  of  five  years'  annual  premiums,  while  at  the  same  time 
he  had  included  such  sums  in  his  mortgage  note  and  was  receiving 
ten  per  cent  interest  payable  semi-annually  thereon,  although  the 
money  stiU  remained  in  his  own  hands. 

To  state  the  transaction  mildly,  it  was  taking  advantage  of  Dun- 
oan's  weakness  and  anxiety,  and  under  the  guise  of  an  appar* 
ently  fair  business  transaction,  exacting  a  usurious  interest  which 
a  court  of  equity  cannot  sanction.  In  so  far  as  the  parties  can  be 
restored  to  their  former  position  they  should  be,  and  the  moneys 
received  by  Duncan  he  should  pay  with  interest  thereon  as  he  agreed. 

The  decree  below  must  be  reversed,  and  one  entered  giving  Dun* 

can  the  right  to  reconvey  to  Butler  the  Qrand  Traverse  lands;  that 

Butler's  mortgage  beheld  good  for  the  1 1,000  paid,  the  amount  of 

the  due-bill,  and  indorsement  upon  tho  previous  mortgage  debt, 

and  the  premiums  paid  upon  the  $5,000  insurance  policy,  with  in« 

terest  thereon  from  the  date  of  each  payment,  conditional  however 

that  Butler  re-assign  such  policy  to  Duncan;  and  that  if  such  sums 

lire  not  paid  within  ninety  days  then  that  Butler  proceed  to  sell  the 

mortgaged  premises.     And  the  cause  will  be  remanded  to  the  court 

below  to  render  and  enforce  a  decree  in  accordance  with  this  opinion, 

Duncan  to  recover  costs  of  both  courts. 

Reversed. 
The  other  justices  concurred. 

Non  BT  ram  RKPosnau^See  KeOy  ▼.  CopllM.  98  Ktam,  474;  b.  a,  88  Am.  Rep.  179,  and 
note,  1SSS._  The  following  are  the  recent  lending  BngAish  deoiakms  on  the  sabjeet  of 
**  catching  baigalns."  In  all  of  these  the  abeenoe  of  legal  counsel  to  the  provision  was  a 
point  on  which  stress  was  laid. 

JliOer  y .  Cook^  L.  R.,  10  Bq.  Gas.  841.  Defendant,  a  money  4ender,  agreed  with  plaintiff, 
jnst  of  age  and  in  <«»»*"^«^i  trooble,  to  lend  him  £160  on  his  reveralonaiy  intwett  mider  Ml 
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fitlier**  will,  and  exacted  aeeuiity  for  £X0  with  Interest  at  twenty  per  cent,  reducible  to 
IM  per  oent  for  punotual  pagrment,  and  advanced  only  SilSI^  bat  cbiimed  inteieat  on  the 
whole  amount  eecored.  Held,  that  the  MCuritiyBhouldatand  only  for  the  amount  actually 
adnmoed,  with  hiterest  at  five  per  cent. 

Barl  of  Ayiafnrd  t.  Jf  orrte,  L.  ft.,  8  Ch.  App.  484.  A  money-lender  adnuioad  money  to 
a  nobleman  twenty-two  yean  old,  an  expectant  heir  and  largely  in  debt,  taking  his  ao- 
ceptanoea,  including  interest  exceeding  rizty  per  cent.  Action  on  the  aooepCances  was 
restrained,  and  thsy  were  ordered  to  be  somndered  on  payment  of  the  actual  advanoes 
with  five  per  cent  interest. 

Tyler  ▼.  TaUa,  L.  R.,  0  Gh.  App.  865.  One  twenty-six  years  old  accepted  bills  for  his 
brother  under  age,  charging  his  reveraion  therewith,  and  a  money-lender  advanoed 
the  funds,  requiring  the  amount  of  a  former  bill  accepted  by  the  minor  to  be  included 
and  charging  a  lai^  discount,  each  brother  having  part  of  the  advances.  Held,  valid 
only  for  the  sum  actually  advanced  over  and  above  the  amount  of  the  former  bUl,  with 
taitersst  at  live  per  cent.  This  was  put  on  the  ground  that  the  elder  brother  was  never  told 
that  his  younger  brother  was  under  no  legal  liability  on  the  former  bilL 

Btvnttn  V.  Obofc,  L.  R.,  10  Ch.  App.  8rt9.  One  advanced  to  another,  twenty-six  years  old, 
£85  on  a  mortgage  of  £100  of  his  reversion  of  iMOO,  with  a  provisloa  for  Interest  at  Ikv^  per 
cent  a  mooth  after  default.  The  reversion  fell  in  twelve  years  after.  Heldt  that  redemp- 
tion might  be  made  oo  payment  of  the  amount  advanced  and  five  per  cant  interest. 
jBHBi,  M.  B.,  had  said :  "It  was  obviously  a  very  hard  baivshi  indeed,  and  one  whidi 
eannot  be  treated  as  being  within  the  rule  of  reasonableness  which  has  been  laid  down  tgr 
so  many  judges.**  TUs  was  alBrmed,  Jaiohi,  L.  J.,  saying:  "This  Is  a  perftetly  idle  ap- 
peal.  The  appeal  is  dismissed  with  costs.** 

Ctairk  V.  Jf  aZpae,  4  DeQ.,  F.  A  J.  40L   A  poor  and  illiterate  man,  between  sixty  and 
seventy  years  old,  was  Induced  to  sell  three  cottages,  worth  from  £1S8  to  £880,  for  bouse 
rent  free,  and  18».  weekly  for  life,  and  £100  on  his  death  as  he  might  appoint,  with  power 
to  require  £10  of  it  to  be  paid  during  his  lif^  but  without  security  for  such  payments  and 
house-rent.    Held,  that  the  deed  should  be  set  aside  and  re-conv^yanoe  made. 

Tn  re  SIater*s  TVuete,  L.  R.,  11  Gh.  IHv.  Sr7.  Expectant  heirs,  abjectly  poor,  mortgaged 
their  reversionary  intereet  for  £600  upon  an  advance  of  only  £160.  This  was  effectuated 
only  for  the  amount  advanced,  although  there  was  a  subsequent  deed  redtlng  that  the 
difference  **  was  a  flair  and  reasonable  remuneration  for  the  delay  in  payment  until  after 
the  decease,**  etc.  The  court  pronounced  it  *'a  grievously  hard  baigain,**  and  pro- 
nounced the  recital  "  palavering,  insincere  and  dishonest.'* 

Orojt  V.  Graham,  8  DeU.,  J.  A  S.  155.  A  money-lender  procured  from  an  expectant 
heir,  twenty-three  years  old,  of  irregular  and  extravagant  habits,  with  an  Income  of  £188 
a  year,  a  warrant  of  attorney  to  ent^  judgment  for  £7,100^  and  to  take  out  execution  for 
£8,600  with  interest  at  five  per  cent  per  month.  A  settled  account  between  the  parties 
showed  £8,000  due,  and  this  induded  interest  at  that  rate  and  more.  Actual  ad^ 
and  interest  at  five  per  cent  only  were  allowed.  KmoBT  Bbocb,  L.  J.,  eaid:  **  I  am 
prised  at  the  iH»peal,  and  speaking  respectfully,  I  am  surprised  at  some  of  the  aiguments 
addressed  to  us  on  behalf  of  the  defendant.*'  The  arguments  in  question  were  the 
tbUowing:  *'  Why  is  the  plaintiff  to  have  money  on  terms  on  which  he  never  expected 
to  get  it,  and  on  which  nobody  would  have  lent  it  to  him  r  The  court  can  do  no  good  hf 
interfering  with  transactions  of  this  nature,  lliey  are  not  like  loans  on  security;  they  are 
^peculations,  the  risk  of  losing  the  whole  of  the  sums  advanced  being  very  great.** 
"  What  rate  of  interest  is  reasonable  depends  on  the  risk."  UsnchcBgageBsentsare  tobe 
set  aside,  **  persons  in  that  positition  will  be  put  upon  stlD  harder  terms  in  borrowing, 
since  the  lenders  must  take  into  account  the  risk  of  a  chancery  suit.** 

Smith  V.  Kavt  7  H.  of  L.  Gas.  7S0  During  the  last  two  years  of  his  minority,  Kay,  hav- 
hy  a  Ufe  intereet  in  real  estate  of  £6,000  a  year  and  £180,000  in  the  ftmds,  had  aoceptedbHls 
to  the  amount  of  £88,000,  for  which  he  had  received  but  some  £S8jOOO^  end  the  day  aller 
eoming  of  age  he  exeeirted  securities  therefor.  These  were  set  aside.  The  other  party 
was  a  BoUdtor,  but  the  decision  was  not  put  on  the  ground  of  theflduciaiy  relation 
but  in  part  on  the  grotmd  of  the  unoonsdonable  nature  of  the  dealings. 

See  JBoH  of  CheKer^Ud  v.  Jonsasn,  t  Yes.  185;  1  White  *  Tudoes  Lend. 
Sq.  (541). 
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TOSRBNT  v.  OoUUOlSf  OOUKOIL  OF  MUSKBGOH. 

(iTMIoh.  116.) 

Mufdeipal  wrporaUon  —  injunction  aj/avMi, 

UnleM  'forbidden  by  its  ehuter»  a  dtj  may  not  be  enjoined  from  eieetlDg  » 

soitoble  dty  halL* 


B 


ILL  for  injanction.    The  opinion  statee  the  case.    The  plaintiff 
had  judgment  helow. 


"  H&nry  H.  HoU  and  Smith,  Nims,   Bofft  d  Brwin  for  oom* 
plainants. 


Andrew  A  Alien,  city  attorney^  James  H.  CampbeB  and  if* 
Brown,  for  defendants. 

Oampbell,  J.  Complainants,,  who  are  considerable  tax  payen, 
obtained  from  the  Circuit  Court  for  the  county  of  Muskegon,  a 
decree  restraining  the  city  from  putting  up  a  building  for  the 
purposes  of  city  offices  and  of  the  fire  department.  The  claim  of 
complainants,  which  seems  to  have  been  adopted  by  the  court  below, 
is  that  the  building  is  more  expensive  than  would  be  needed  by  the 
fire  department,  and  that  no  power  is  given  by  the  charter  to  build 
a  city  hall ;  and  further  that  it  could  not  be  lawful  to  undertake 
such  a  large  expenditure  without  the  assent  of  the  citizens  by  vote 
for  that  purpose. 

If  there  is  no  power  to  build  a  city  hall,  or  an  edifice  intended  to 
subserve  similar  purposes,  there  is  no  power  in  the  citizens  to 
increase  the  functions  of  the  council.  Our  attention  has  not  been 
called  to  any  provision  in  the  city  charter,  authorizing  any  financial 
question  to  be  submitted  to  the  electors,  except  that  of  issuing 
bonds.  Charter,  §§  66-67.  That  ground  becomes  wholly  im- 
material, and  the  question  for  us  to  determine  is  whether  the  facts 
of  the  case  bring  it  within  any  rule  to  be  drawn  from  the  charter, 
allowing  or  forbidding  the  action  in  dispute. 

The  contract  in  question  was  made  on  the  17th  of  August  of 
this  year,  and  provides  for  a  building  for  the  use  of  the  fire  depart- 

*  See  Harrimm  t.  Citw  of  New  OrUaM  (38  La.  Ann.  928).  80  Am.  Refi.  STSl 
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ment,  and  for  city  offices^  to  be  finished  March  15, 1882.  The  cost 
is  to  be  $15,d71>  payable  in  monthly  installinents.  It  inyolyed  the 
destruction  and  removal  of  a  smaller  engine-house  already  on  the 
lot.  The  bill  relies  largely  on  the  fact  that  the  city  will  not  have 
funds  to  pay  it,  and  will  thus  be  brought  in  debt 

This  last  consideration,  standing  alone,  would  not  be  one  which 
we  can  properly  pay  much  attention  to.  It  is  proyided  by  the 
charter  that  the  city  may  raise  annually  for  its  general  purposes 
not  more  than  seven  per  cent  on  the  property  assessable  ;  which  at 
present  rates  would  be  about  $100,000.  The  contingent  fund  which 
receives  this  money  is  also  entitled  to  the  liquor  taxes,  and  some 
other  receipts,  said  to  be  not  far  from  $10,000  a  year.  This  tax 
levy  is  under  the  discretion  of  the  common  council  It  appean 
clearly  enough  that  at  the  present  rates  of  expenditure  for  public 
purposes  the  city  may,  if  it  chooses,  raise  money  enough  to  pay 
for  this  expenditure,  and  that  there  is  no  controlling  financial 
reason  against  it,  if  lawful. 

But  in  saying  this  we  do  not  assume  that  it  belongs  to  this  court 
or  any  other,  to  dictate  to  the  city  how  it  shall  spend  its  money. 
The  council  must  use  its  own  discretion  where  it  will  save  and  where 
it  will  spend  ;  and  the  case  must  be  a  very  clear  one,  and  the  sub- 
terfuge very  plain,  before  that  discretion  can  be  regarded  as  having 
been  exceeded  so  as  to  show  an  excess  of  power  under  a  pretense  of 
keeping  within  it.  It  is  not  the  business  of  courts  to  act  as  city 
regulators,  and  unless  the  authority  of  the  representatives  of  the 
citizens  has  been  exceeded,  their  action  cannot  be  interfered  with 
merely  because  it  may  not  seem  to  other  persons  to  be  as  wise  as  it 
might  be.  We  shall  therefore  confine  ourselves  to  the  question  of 
power,  merely  adding,  in  view  of  the  large  range  of  the  argument, 
that  there  is,  in  our  opinion,  nothing  which  indicates  the  slightest 
misconduct  in  the  council,  if  they  acted  within  their  powers. 

There  is  nothing  said  in  the  charter  about  any  such  building,  by 
name,  as  a  city  hall,  or  city  offices.  There  is  power  given  expressly 
to  build  and  maintain  water-works,  hospitals,  markets  and  ceme- 
teries. g§  43,  91.  Full  power  is  given  concerning  a  fire  depart- 
ment. §§  95  ei  seq.  The  council  is  authorized  to  take  as  well  as 
to  contract  for  private  property,  for  —  among  other  things  —  public 
pounds,  parks,  marketplaces, —  land  necessary  for  public  build- 
ings and  cemeteries,  g  119,  as  amended  in  1879,  Local  Acts,  p.  201. 

It  is  to  be  noticed  in  this  connection,  that  prior  to  1879  this 
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section  mentioned  lands  ''  for  necessary  public  buildings/'  which 
in  1879  was  changed  to  ''land  necessary  for  public  buildings. '^ 
This  change  is  somewhat  significant,  as  bearing  on  the  discretion 
of  the  council. 

The  enumeration  of  most  of  these  subjects  enables  us  to  see  that 
the  city  of  Muskegon  has  been  empowered  to  do  several  important 
and  expensive  things,  which  are  often  left  to  private  enterprise,  and 
several  others  which  cannot  be  said  to  be  necessary  in  any  absolute 
sense.  The  framers  of  the  charter  evidently  thought  that  some 
respect  was  due  to  humanity,  and  to  the  necessities  of  civilized  life, 
as  understood  by  enlightened  communities. 

If  cities  were  new  inventions,  it  might  with  some  plausibility  be 
claimed  that  the  terms  of  their  charters,  as  expressed,  must  be  the 
literal  and  precise  limits  of  their  powers.  But  cities  and  kindred 
municipalities  are  the  oldest  of  all  existing  forms  of  government, 
and  every  city  charter  must  be  rationally  construed  as  intended  to 
create  a  corporation  which  shall  resemble  in  its  essential  character 
the  class  into  which  it  is  introduced.  There  are  many  flourishing 
cities  whose  charters  are  very  short  and  simple  documents.  Our 
verbose  charters,  except  in  the  limitations  they  impose  upon 
municipal  action,  are  not  as  judiciously  framed  as  they  might  be, 
and  create  mischief  by  their  prolixity.  But  if  we  should  assume 
that  there  is  nothing  left  to  implication,  we  should  find  the  longest 
of  them  too  imperfect  to  make  city  action  possible. 

.We  have  had  occasion  several  times  to  refer  to  the  historical 
character  of  municipal  institutions,  and  to  theduty  of  courts  to  read 
all  laws  and  charters  in  that  light.  Among  other  cases  illustrating 
this  necessity,  we  may  refer  to  People  v.  Hurlbut,  24  Mich.  44 ; 
8.  c,  9  Am.  Bep.  103 ;  Aiiorney-OeneralY.  Lothorp,  24  Mich.  235  ; 
Siuart  V.  School  District  No.  1.  in  Kalamazoo^  30  id.  69 ;  Attorney^ 
Oeneral  v.  Burrell,  31  id.  26. 

If  we  examine  into  the  usages  of  municipal  bodies  from  the  earli- 
est times,  we  shall  generally  and  almost  universally  find  that  in  all 
cities  and  boroughs  there  have  been  from  the  beginning  public 
buildings  known  as  guild,  town,  or  city  halls,  or  by  some  equivalent 
name,  devoted  to  none  but  municipal  purposes.  In  those  buildings 
the  local  courts  and  councils  meet,  and  the  documents  are  preserved,  * 
and  the  municipal  business  of  all  kinds  is  conducted.  From 
the  early  settlement  of  this  country  the  same  usages  have  prevailed, 
and  in  many  of  the  old  towns  of  New  England  the  municipal 
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building  has  always  been  preserved  and  maintained.  The  power  to 
erect  such  buildings  has  seldom  if  ever  been  questioned  in  that  part 
of  the  country,  and  it  has  frequently  been  referred  to  as  an  illustrsr- 
tion  of  what  may  be  regarded  as  public  necessities.  In  Stetson  ▼. 
Kempton,  13  Mass.  272,  it  was  used  for  that  purpose,  to  distinguish 
such  powers  from  others.  After  referring  to  the  meaning  of  the 
word  '^necessary''  for  municipal  purposes,  some  instances  are  given 
which,  the  court  say,  '^are  necessary  charges,  because  the  effect  of  a 
legal  discharge  of  their  corporate  duty.  The  erection  of  public 
buildings  for  the  accommodation  of  the  inhabitants,  such  as  town 
houses  to  assemble  in,  and  market  houses  for  the  sale  of  provisions, 
may  also  be  a  proper  town  charge,  and  may  come  within  the  fair 
meaning  of  the  term  necessary,  for  these  may  be  essential  to  the 
comfort  and  convenience  of  the  citizens.  This  case  has  been  refer- 
red to  since  as  setting  forth  the  true  doctrine  on  this  particular 
•nbjeot.  In  WiUardY.  Newburyport,  12  Pick.  227,  it  was  cited  to 
sustidn  the  legality  of  maintaining  a  town  clock.  In  Spitulding  y. 
Lowell,  23  Pick.  72,  it  was  also  referred  to  as  sanctioning  the  build- 
ing of  market  houses  in  the  silence  of  the  charter  on  the  subject. 
This  last  case  is  the  more  significant  as  Lowell  had  already  a  town 
hall,  and  the  market  house  was  built  with  rooms  for  a  court,  and 
some  other  public  purposes.  It  was  held  to  come  within  the  power 
to  azpend  money  for  necessary  charges, —  the  necessity  being  deter- 
mined by  fair  municipal  discretion.  So  also  in  French  v.  Quincy,  3 
Allen,  9,  it  was  held  a  town  hall  might  be  lawfully  built  with  a  view 
to  future  wants,  and  the  use  of  portions  not  of  present  necessity 
might  be  made  for  other  purposes,  without  violating  a  condition  in 
the  grant  of  the  property  that  it  should  not  be  used  for  any  other 
purpose  than  a  town  house.  A  somewhat  similar  view  of  the  gen- 
eral doctrine  is  found  in  Kstchum  v.  Buffalo,  14  N.  Y.  356. 

The  decision  of  this  court  in  Attorney  Oeneralr.  BurrM,  31  Mich. 
25,  maintaining  the  power  of  a  town  to  buy  land  for  a  common, 
contains  a  discussion  bearing  on  the  same  subject.  We  need  not 
multiply  authorities  on  the  matter. 

The  Constitution  of  this  State,  as  has  been  pointed  out  in  some 
of  the  decisions  referred  to,  contemplates  that  the  legislature  shall 
-create  cities  and  other  municipalities  with  full  powers  of  beneficial 
legislation.  The  checks  on  extravagance  are  therein  prescribed  as 
to  be  found  in  limiting  their  powers  of  taxation  and  borrowing 
money,  or  incurring  debts.     Art.  15,  g  13.     When   the  l^slatnre 
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of  the  State  prescribes  the  limits  of  financial  action,  it  must  be 
somed  to  permit  all  reasonable  and  proper  expenditures  within  those 
limits.  Charters  are,  or  at  any  rate  shojild  be,  passed  with  a  view 
to  a  long  and  growing  progress. 

If  any  reasons  were  necessary  beyond  ancient  and  general  nsage, 
they  might  be  found  in  the  manifest  propriety  of  furnishing  cities 
with  official  buildings  of  their  own.  They  must  either  own  or  rent 
them,  and  it  is  not  desirable  to  have  the  public  convenience  too  much 
subjected  to  the  chances  of  priyate  action.  If  there  were  no  other 
dai^r  than  that  of  inconyenience  from  unsuitable  quarters,  that 
alone  is  a  serious  mischief.  But  experience  has  shown  that  there 
is  no  security  for  public  records  where  they  are  not  kept  by  them- 
selves in  a  safe  and  permanent  repository.  Loss  by  pillage  or  des- 
truction, or  by  carelessness  or  f orgetfulness,  is  of  so  common  occur- 
rence as  to  make  the  records  of  many  of  our  communities  very  im- 
perfect. And  most  cities  and  towns  that,  have  any  pride  in  pre- 
serving the  records  of  their  past  history  find  it  an  advantage  in 
many  ways  to  have  permanent  buildings  with  which  their  history  is 
visibly  connected. 

We  have  not  deemed  it  necessary  to  consider  the  questions  bear- 
ing on  the  right  of  these  complainants  to  vindicate  public  griev- 
ances. The  experiment  is  ill  judged  on  its  merits.  We  also  feel  it 
our  duty  to  refer  to  the  danger  of  interfering  in  the  outset  of  a  case 
by  injunction,  with  interests  where  delay  may  work  great  damage, 
without  making  full  provision  for  redress  by  an  ^equate  injunction 
bond.  Defendants  ought  not  to  be  subjected  by  the  machinery  of 
the  law  to  irreparable  mischief. 

The  decree  should  be  reversed,  and  the  bill  dismissed,  with  oosts 
of  both  courts. 

The  other  jostioef  oonoomd. 
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Wbere  %  oontract  for  a  lease  proyldee  that  the  leeaee  may  tenniBatoilM  laiM 
in  whole  or  in  part,  on  oertain  notice,  hM^  that  specific  performance  wovld 
not  be  decreed. 


B 


ILL  for  specific  performance.   The  opinion  states  the  case.  The 
complainant  had  judgment  below. 


0*  Ulark  and  John  A.  Bdget,  for  complainant, 
Albert  Orane,  for  defendant. 

OooLEY,  J.  This  is  a  bill  for  the  specific  performance  of  wliat  is 
called  in  the  mining  districts  a  contract  of  option.  The  contract 
bears  date  July  1,  1880,  and  is  given  in  full  in  the  margin. 

Dayid  W.  Bust,  one  of  the  contracting  parties,  died  intestate 
October  4,  1880,  and  when  administrators  were  appointed  they 
united  with  the  heirs-at-law  in  transferring  the  interest  of  the 
estate  to  John  F.  Bust,  Ezra  Bust  and  George  M.  Stevens,  and  the 
assignees  join  with  John  J.  McTavish,  Myron  E.  David  and  Orrin 
J.  David  in  filing  the  bilL  The  complainants  allege  the  full  per- 
formance on  their  part  of  all  that  was  required  to  entitle  them  to 
exercise  their  option  and  demand  a  lease,  and  they  also  aver  that 
they  elected  to  take  a  lease,  and  demanded  it  December  3, 1880. 

The  defendants  admit  the  making  of  the  contract  and  the  demand 
of  the  lease,  but  they  deny  the  performance  by  complainants  of  the 
conditions  precedent.  They  also  rely  upon  two  principles  of  law  as 
constituting  a  complete  bar  to  the  relief  claimed.  These  principles 
may  be  stated  as  follows  : 

1.  The  contract  of  option  was  a  mere  license  to  David  W.  Bust 
and  his  associates,  and  as  such  was  personal  and  not  assignable,  and 
when  David  W.  Bust  deceased,  the  license  was  by  implication  of  law 
revoked. 

2.  The  contract  was  not  such  a  one  as  a  court  of  equity  will 
specifically  enforce.  By  its  terms  the  lease  to  be  given  under  it 
might  at  any  time  be  terminated  by  the  lessees,  as  to  the  whole  land 
or  any  part  of  it  not  less  than  eighty  acres,  on  their  giving  thirty 
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days'  notioe  of  intention  so  to  do.  The  oontinaance  of  the  leaae^ 
if  one  should  be  giren^  would  therefore  depend  on  the  will  of  the 
lessees,  who  might  immediately  elect  to  terminate  it.  The  contract 
therefore  lacks  mutuality  and  equality  ;  and  not  being  mutual  or 
equal,  lacks  equity,  and  for  that  reason  should  not  be  enforced. 

The  first  of  these  as  a  general  principle  is  no  doubt  sound.  Its 
application  to  this  case  might  perhaps  be  disputed  by  complainants 
upon  the  ground  that  although  the  contract  was  with  David  W. 
Rust  and  his  associates  only,  yet  it  provided  for  a  lease  that  should 
be  assignable.  Whether  they  would  be  oorrect  in  this  we  shaQ  not 
inquire,  for  the  reason  that  it  is  unnecessary  in  this  case,  which 
must  be  srovemed  by  other  considerations. 

When  a  party  to  a  contract  appeals  to  a  court  for  its  specific  per- 
formance, he  addresses  himself  to  the  judicial  discretion.  The 
relief  he  asks  is  altogether  exceptional,  for  the  general  rule  is  that 
the  party  who  complains  that  another  has  failed  to  fulfill  his  engage- 
ments, is  supposed  to  have  adequate  redress  at  law  in  recovery  of 
damages.  The  court  may  therefore  refuse  to  grant  specific  per- 
formance in  any  case  where  in  its  judgment  equity  does  not  require 
it.  McMurtrU  v.  Benneite,  Har.  Gh.  124 ;  Smith  v.  Laiorence,  15 
Mich.  499 ;  Blanehard  v.  Detroit^  elc,  R.  Oo.,  31  id.  43  ;  s.  a,  18 
Am.  Sep.  142 ;  Berry  v.  Whitney,  40  Mich.  65  ;  WiUard  v.  Tayloe, 
8  WalL  557  ;  WiUiams  v.  Williams,  50  Wis.  311 ;  Mather  v.  Simon- 
ton,  73  Ind.  595.  In  a  few  cases  aparty  is  suffered  to  invoke  this 
extraordinary  jurisdiction  of  a  court  of  equity,  when  it  is  manifest 
that  the  remedy  at  law  is  inadequate. 

But  when  a  party  comes  into  equity  it  should  be  very  plain  that 
his  claim  is  an  equitable  one.  If  the  contract  is  unequal  ;  if  he  has 
bought  land  at  a  pnoe  which  is  highly  inadequate  ;  if  he  has 
obtained  the  assent  of  the  other  party  to  unreasonable  provisions  ; 
if  there  are  any  indications  of  overreaching  or  unfairness  on  his 
part,  the  court  will  refuse  to  entertain  his  case,  and  turn  him  over 
to  the  usual  remedies.  Chambers  v.  Livermore,  15  Mich.  381 ; 
Munch  V.  ShdM,  37  id.  166 ;  Mississippi,  etc.,  R.  Co.  v.  CromweU, 
91  U.  S.  643  ;  Burton  v.  Le  Roy,  5  Sawy.  510.  If  for  example  the 
contract  is  so  drawn  that  the  vendor  has  the  option  to  retain  the 
property  or  to  convey  it,  performance  in  his  behalf  will  be  refused. 
Maynard  v.  Brown,  41  Mich.  298.  And  in  each  case  the  court  will 
consider  **  whether,  in  view  of  all  the  facts  and  those  doctrines 
which  are  interwoven  with  the  very  texture  of  equity  jurisprudence, 
VoL.XLI-91 
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and  in  view  of  the  specific  peculiarities  presented  and  the  settled 
principles  and  maTimfl  of  the  court,  it  is  right  and  proper  to  enter- 
tain the  case  and  administer  relief."  Bwik  v.  SmUh,  29  Mich.  166, 
170 ;  8.  c,  18  Am.  Bep.  84.    These  are  familiar  principles. 

But  the  court  will  also  refuse  to  interfere  in  any  case,  where  if 
it  were  to  do  so,  one  of  the  parties  might  nullify  its  action  throng 
the  exercise  of  a  discretion  which  the  contract  or  the  law  inyests 
him  with.  The  refusal  in  such  a  case  does  not  depend  of  necessity 
upon  any  illegality,  inequality  or  unfairness,  but  it  is  sufficiently 
based  upon  the  impropriety  of  imposing  on  the  judge  the  labor, 
and  on  the  public  the  expense  of  an  inyestigation  of  disputes  when 
the  circumstances  are  such  as  to  preclude  any  judgment  that  may 
be  rendered  from  being  final.  No  court  can  with  reason  be  called 
upon  to  do  a  vain  thing.  A  familiar  instance  is  that  of  a  contract 
for  the  formation  of  a  partnership,  which  though  it  is  within  the 
power  of  the  court  to  enforce  it,  and  it  may  be  done  under  special 
circumstances  when  by  its  terms  the  partnership  is  to  continue  for 
a  definite  period,  yet  in  the  absence  of  a  provision  to  that  effect 
performance  will  invariably  be  refused,  though  the  terms  be  in  all 
respects  equal,  fair  and  legaL  The  reason  is  that  the  partnership 
which  the  court  might  establish  by  its  decree,  the  parties  or  either 
of  them  might  immediately  dissolve;  and  Lord  Eldok  says  **  no 
one  ever  heard  "  of  the  court  executing  an  agreement  under  such 
circumstances.  H$rcff  v.  Birch,  9  Ves.  357.  See  also  Sooii  ▼. 
Raymenty  L.  B.,  7  Eq.  Gas.  112;  Meason  v.  Kaine,  63  Penn.  Si 
335;  Coll.  on  Part.  19,  385;  Story  on  Part.,  §  189  ;  Pars,  on  Part 
398;  Fry  on  Spec.  Perf.  64,  504;  Story  Eq.  Jur.,  §  666. 

All  contracts  where  the  party  has  reserved  to  himself,  or  where 
the  law  gives  him  the  authority  to  render  nugatory  any  decree  that 
ought  to  be  rendered  in  their  enforcement,  rest  upon  the  same 
principle.  This  was  recognized  in  Marble  Go,  v.  Ripley,  10  Wall. 
339,  359;  and  more  distinctly  asserted  and  decided  in  Express  Co.  v. 
Railroad  Go.,  99  IT.  S.  191.  In  this  last  case  the  very  strong  asser- 
tion is  made  that ''  a  court  of  equity  never  interferes  where  the 
power  of  revocation  exists.** 

[Minor  matter  omitted.] 

It  is  urged  on  the  part  of  the  complainants  that  the  recognition 

and  enforcement  of  these  contracts  of  option  is  absolutely  essential 

to  the  development  of  the  mineral  resources  of  the  State;  and  it 

may  be  and  probably  is  the  fact  that  they  perform  a  convenient  and 
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Qsef ul  function.  But  it  does  not  follow  from  that  fact  that  the 
party  must  have  this  specific  remedy.  He  is  supposed  to  rely  upon* 
his  right  to  an  action  for  the  recovery  of  damages  in  all  cases  where' 
it  is  not  consistent  with  the  principles  of  equity  that  he  should  have 
other  redress.  Denying  specific  performance  does  not  deny  the 
legality  or  obligation  of  the  contract;  it  denies  merely  that  the  case 
is  one  of  equitable  cognizance. 

The  decree  must  be  reversed  and  the  bill  dismissed  with  costs  of 
both  courts. 

Irndgmmd 

The  other  justioes  cononrred. 


^   OoxBBL  T.  Lmr. 

(l7Mloli.48» 

Qm4n^A'^  diwrtM — ^yowMon  —  oomfelarsfipw. 

b  No?«inber,  1879,  browera  oontnuAed  with  aa  ioe  eompany  for  lea  during  Um 
■eaion  of  1880  at  $1.75  a  ton,  or  98  if  tlie  crop  proTed  sbort  Tlie  crop 
failed,  and  in  the  next  May  tlie  company  notified  the  brewera  that  they 
would  no  farther  perform  the  contract.  Thereupon  the  brewers,  having  a 
large  amount  of  beer  on  hand  liable  to  spoil,  made  a  new  arrangement 
with  the  company,  agreeing  to  pay  $8.00  a  ton,  and  receiyed  and  paid  for 
some  ice  at  that  rate,  and  gave  their  note  for  other  ioe  at  the  same  rata 
HMt  yalid  and  enforceable. 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

ilaybury  dk  ConAy  and  Fred.  A.  Baker,  for  defendants  in  error. 

Jno.  Atkinson  and  C,  J.  Beitty,  for  defendants  in  error. 

GoOLETy  J.  The  action  in  this  case  is  upion  a  promissory  note 
given  by  defendants,  October  20,  1880,  to  the  Belle  Isle  Ice  Ga, 
and  by  that  company  transferred  to  the  plaintiffs  after  it  fell  due. 
The  execution  of  the  note  is  admitted,  and  the  only  question  in  the 
case  is,  whether  the  defendants  have  established  any  defense  to  it 
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than  rely  upon  their  strict  rights  under  the  existing  contract. 
What  these  reasons  were  is  not  explained  to  us  except  as  aboTe 
shown.  It  is  obvious  that  there  might  be  reasons  that  would  go 
beyond  the  immediate  injury  to  the  business.  Suppose,  for  ex* 
ample^  the  defendants  had  satisfied  themselves  that  the  ice  com* 
pany  under  the  very  extraordinary  circumstances  of  the  entire  fail- 
ore  of  the  local  crop  of  ice  must  be  ruined  if  their  existing 
contracts  were  to  be  insisted  upon,  and  must  be  utterly  unable  to 
respond  in  damage  ;  it  is  plain  that  then,  whether  they  chose  to  rely 
upon  their  contract  or  not,  it  could  have  been  of  little  or  no  value 
to  them.  Unexpected  and  extraordinary  circumstances  had  ren- 
dered the  contract  worthless  ;  and  they  must  either  make  a  new 
arrangement,  or  in  insisting  on  holding  the  ice  company  to  the 
existing  contract,  they  would  ruin  the  ice  company  and  thereby  at 
the  same  time  ruin  themselves.  It  would  be  very  strange  if  under 
such  a  condition  of  things  the  existing  contract,  which  unexpected 
events  had  rendered  of  no  value,  could  stand  in  the  way  of  a  new 
arrangement,  and  constitute  a  bar  to  any  new  contract  which 
should  provide  for  a  price  that  would  enable  both  parties  to  save 
their  interest. 

We  do  not  know  that  the  conditions  of  tilings  was  as  supposed, 
but  that  it  may  have  been  is  plain  enough.  What  is  certain  is,  that 
the  parties  immediately  concerned,  and  who  knew  all  the  facts, 
joined  in  making  a  new  arrangement  out  of  which  the  note  in  suit 
has  grown.  The  case  of  Moore  v.  Detroit  Locomotive  Works,  14 
Mich.  266,  where  a  similar  case  was  fully  considered,  is  ample  au- 
thority for  supporting  the  new  arrangement. 

If  unfair  advantage  was  taken  of  defendants,  whereby  they  were 
forced  into  a  contract  against  their  interests,  it  is  very  remarkable 
that  they  submitted  to  abide  by  it  as  they  did  for  nearly  eight  montha 
without  in  the  meantime  taking  any  steps  for  their  protection. 
Whatever  compulsion  there  was  in  the  case  was  to  be  found  in  the 
danger  to  their  business  in  consequence  of  the  threat  made  at  the 
beginning  of  May  to  cut  off  the  supply  of  ice  ;  but  the  force  of  the 
threat  would  be  broken  the  moment  they  could  make  arrangements 
t6t  a  supply  elsewhere  ;  and  there  is  no  showing  that  such  a  supply 
was  unattainable.  The  force  of  the  threat  was  therefore  temporary ; 
and  the  defendants,  as  soon  as  they  were  able  to  supply  their  needs 
elsewhere,  might  have  been  in  position  to  act  independently,  and 
to  deal  with  the  ice  company  as  freely  as  they  might  with  any  othe^ 
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party  who  declined  to  keep  his  engagements.     On  any  view  there- 
fore which  we  may  take  of  the  law^  the  defense  mnst  fail. 

Bat  if  onr  attention  were  to  be  restricted  to  the  very  day  when 
notice  was  given  that  ice  would  no  longer  be  supplied  at  the  contract 
price^  we  could  not  agree  that  the  case  was  one  of  duress.  It  is  not 
shown  to  be  a  case  even  of  a  hard  bargain ;  and  the  price  charged 
was  probably  not  too  much  under  the  circumstances.  But  for  the 
pre-existing  contract  the  one  now  questioned  would  probably  have 
been  fiur  enough,  and  if  made  with  any  other  parties  would  not  have 
been  complained  of.  The  duress  is  therefore  to  be  found  in  the 
refusal  to  keep  the  previous  engagements.  How  far  this  falls  short 
of  legal  duress  was  so  recently  considered  by  us  in  Hachhy  y.  Head- 
ley  y  45  Mich.  569,  that  further  discussion  now  would  serve  no  valu- 
able purpose.  In  that  case  there  was  a  dispute  respecting  the 
amount  of  a  debt  The  debtor  refused  to  pay  unless  the  creditor 
would  accept  in  full  the  amount  conceded  by  him  to  be  owing.  The 
creditor  insisted  that  a  large  sum  was  due  him,  but  being  in  imme- 
diate need  of  money,  the  circumstances  were  such  that  he  felt  com- 
pelled, as  he  claimed,  to  accept  the  sum  offered.  Afterward  he 
repudiated  the  arrangement,  as  having  been  made  under  duress. 
This  court  on  a  careful  examination  of  the  authorities  found  no 
support  for  the  clain  in  legal  principles.  The  following  language 
made  use  of  in  disposing  of  the  case  is  not  without  relevancy  here  ; 
''In  what  did  the  alleged  duress  consist  in  the  present  case  ?  Merely 
in  this  :  that  the  debtoi*s  refused  to  pay  on  demand  a  debt  already 
due,  though  the  plaintiff  was  in  great  need  of  the  money  and  might 
be  financially  ruined  in  case  he  failed  to  obtain  it.  It  is  not  pretended 
that  Hackley  &  McGordon  had  done  any  thing  to  bring  Headley  to 
the  condition  which  made  this  money  so  important  to  him  at  this 
very  time,  or  that  they  were  in  any  manner  i^sponsible  for  his  pe^ 
cuniary  embarrassment  except  as  they  failed  to  pay  this  demand. 
The  duress  then  is  to  be  found  exclusively  in  their  failure  to  meet 
promptly  their  pecuniary  obligation.  But  this,  according  to  the 
plaintiff's  claim,  would  have  constituted  no  duress  whatever  if  he 
had  not  happened  to  be  in  pecuniary  straits  ;  and  the  validity  of 
negotiations,  according  to  this  claim,  must  be  determined,  not  by 
the  defendant's  conduct,  but  by  the  plaintiff's  necessities.  The 
same  contract  which  would  be  valid  if  made  with  a  man  easy  in  his 
circumstances,  becomes  invalid  when  the  contracting  party  is. 
pressed  with  the  necessity  of  immediately  meeting  his  bank  paper. 
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But  this  would  be  a  most  dangerous,  ha  well  as  a  most  unequal  doc- 
trine ;  and  if  accepted,  no  one  could  well  know  when  he  would  be  safe 
in  dealing  on  the  ordinary  terms  of  negotiation  with  a  party  who  pro- 
fessed to  be  in  great  need." 

We  are  of  opinion  that  the  defense  failed,  and  that  the  judgment 
should  be  affirmed  with  costs. 

The  other  jugtioes  concurred. 


Bbowk  t.  Mabshall. 

(47  Mich.  Vm.) 

N^fligtnM-^of  druggist  ^eantrHnaorif. 

Is  an  aetton  agaiiuit  a  druggist  for  injoiy  bj  negligenoe  of  his  clerk  In  sslIiBg 
■nlphato  of  line  for  Epsom  salta,  it  is  no  defense  that  the  medieel  treat- 
ment was  negligent,  but  a  charge  that  the  defendant  is  liable  withont  regard 
to  negligence  or  Ugal.fibalt  is  error. 

CASE.     The  opinion  states  the  facts.     The  plaintiff  had  judg- 
ment below. 

J.  If.  S  0.  0.  Bafuam,  for  plaintiff  in  error. 

Hugh&Sn  (ySrien  A  Smiley,  for  defendant  in  error. 

OoOLBT^  J.  Marshall  sued  Brown  in  case  to  recoyer  damages 
for  a  negligent  injulry.  The  facts  which  she  claims  to  have 
established  on  the  trial  and  on  which  she  relied  for  a  recoyery  are, 
that  in  February,  1876,  being  confined  to  her  bed  by  illness,  at  her 
home  in  Grand  Bapids,  and  desiring  to  take  sulphate  of  magnesia 
or  Epsom  salts,  as  a  medicine,  she  sent  her  sister  to  the  store  of 
defendant,  who  is  a  druggist  in  the  same  city,  to  procure  the  salts 
for  her ;  that  her  sister  called  for  ten  cents'  worth  of  Epsom  salts, 
and  was  waited  upon  by  one  Adsit,  a  clerk  of  defendant,  who 
deliyered  to  her  what  he  said  was  the  article  she  called  for,  remark- 
ing at  the  time,  in  explanation  of  an  unusual  appearance,  ''  It  is 
pure  salts,  but  it  is  a  little  dark  from  exposure ; "  that  the  article 
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was  taken  to  plaintiff,  who  dissolved  the  same  in  water  and  took  a 
portion  thereof ;  that  she  immediately  felt  a  burning  sensation  and 
was  very  sick,  and  suspecting  something  wrong,  remedies  were  at 
once  given  as  for  poison ;  that  what  remained  of  the  article  she 
had  thus  procured  was  afterward  examined  and  found  to  be  sulphate 
of  zinc,  or  white  vitriol ;  that  the  delivery  of  this  to  her  sister  in 
response  to  her  call  for  Epsom  salts  was  through  the  gross  neg- 
ligence of  defendant's  clerk  Adsit,  and  that  she  was  seriously  and 
permanently  injured  in  health  thereby. 

[Omitting  minor  considerations.] 

The  only  assignments  of  error  that  seem  to  us  to  require  much 
attention  relate  to  the  charge  of  the  judge  on  the  question  of  neg- 
ligence. The  defendant  insisted  that  the  subsequent  treatment  of 
the  plaintiff  with  a  view  to  relieve  her  of  the  drug  was  improper 
and  well  calculated  seriously  to  injure  her,  and  he  relied  upon  this 
treatment  as  evidence  of  contributory  negligence.  It  appeared 
that  eggs,  milk,  sweet  oil,  brandy  and  warm  water  were  administered 
for  the  purpose  of  producing  vomiting,  and  the  judge  instructed 
the  jury  as  follows  :  "  If  you  should  find  from  the  evidence  in  the 
case  that  the  giving  of  large  quantities  of  eggs,  milk,  sweet  oil, 
brandy  and  warm  water  was  the  cause  of  long  and  continued  vom- 
iting, and  that  said  vomiting  was  the  cause  of  the  injury  or  in- 
juries claimed  to  have  been  suffered  by  the  plaintiff,  and  if  you  find 
from  the  evidence  that  such  treatment  was  improper,  then  the 
plaintiff  cannot  recover  in  this  action,  and  your  verdict  should  be 
for  the  defendant." 

The  defendant  was  not  satisfied  with  this  instruction,  and 
requested  that  the  following  should  be  given  : 

'^  If  you  should  find  from  a  preponderance  of  evidence  in  the 
case  that  the  drug  or  medicine  alleged  to  have  been  given  to  the 
plaintiff  was  in  fact  white  vitriol,  and  you  should  also  find  that  the 
same  was  purchased  at  the  defendant's  store,  and  put  up  by  his 
agent  for  and  as  Epsom  salts,  and  that  said  drug  so  purchased  was 
administered  to  the  plaintiff,  and  that  the  plaintiff,  her  nurse  or 
physician,  were  more  or  less  negligent  in  administering  the  same, 
or  in  taking  care  of  said  plaintiff,  and  in  their  treatment  of  her 
immediately  after  said  drug  had  been  administered,  and  that  such 
carelessness  or  negligence  of  the  plaintiff,  her  nurse  or  physician, 
or  any  person  in  charge  of  her,  caused  or  contributed  to  the  injuries 
alleged  to  have  been  sustained — provided  you  find  that  any 
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sustained  —  then  the  plaintiff  cannot  recoyer  in  this  action  and  your 
Terdict  should  be  for  the  defendant. 

''If  you  find  from  the  evidence  in  the  case  that  white  vitriol  was 
in  fact  sold  by  the  agent  of  the  defendant  to  the  plaintiff,  and  that 
the  plaintiff  took  an  overdose  of  the  same,  yet  unless  you  also  find 
that  the  injury  or  injuries  claimed  to  have  resulted  to  the  plaintiff 
were  caused  solely  from  the  taking  of  such  overdose  of  white 
vitriol,  and  were  not  caused  by  improper  treatment  of  plaintiff 
immediately  thereafter  by  her  physician  or  attendant,  plaintiff 
cannot  recover  in  this  action,  and  your  verdict  should  be  for  the 
defendant. 

''  If  you  find  from  the  evidence  in  the  case  that  white  vitriol  was 
in  fact  sold  by  the  agent  of  the  defendant  to  the  plaintiff,  and  that 
the  plaintiff  took  an  overdose  of  the  same,  yet  unless  you  also  find 
that  the  injury  or  injuries  claimed  to  have  resulted  to  the  plaintiff 
were  caused  solely  by  the  taking  of  such  overdose,  and  were  not 
contributed  to  or  increased  by  improper  treatment  of  plaintiff 
immediately  thereafter  by  her  physician  or  attendants,  plaintiff 
cannot  recover  in  this  action,  and  your  verdict  must  be  for  the 
defendant ;  for  you  must  not  only  be  satisfied  from  the  evidence  in 
the  case  that  white  vitriol  was  in  fact  sold  and  administered  to  ])laint- 
iff  in  an  overdose  so  as  to  make  it  poison,  but  you  must  also  be 
satisfied  from  the  evidence  that  such  injury  or  injuries — ^if  you  are 
satisfied  that  any  were  sustained — were  the  result  of  the  taking  of 
such  overdose,  and  were  not  contributed  to  or  increased  by  such 
improper  treatment ;  for  if  such  injury  or  injuries  resulted  from  the 
mutual  fault  of  the  defendant  and  plaintiff,  the  law  will  neither 
cast  all  the  consequences  upon  the  defendant,  nor  will  it  attempt 
to  make  any  apportionment  thereof,  and  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  defendant  is  wholly  in  fault." 

These  three  requests  were  refused.  On  a  careful  examination  of 
them  it  is  apparent  that  they  do  not  direct  the  attention  of  the  jury 
to  supposed  contributory  negligence  of  the  plaintiff,  her  agent, 
physician,  nurse  or  attendant,  in  the  purchase  of  the  drug,  or  in 
the  administration  of  the  same  to  the  plaintiff.  It  is  not  suggested 
that  there  was  any  negligence  on  the  part  of  the  plaintiff,  or  on  the 
part  of  any  other  person  for  whose  conduct  she  is  to  be  held 
responsible,  until  after  the  drug  was  administered,  or  until  means 
were  resorted  to  for  the  purpose  of  preventing  injurious  conse- 
quences. Neither  is  it  suggested  that  the  negligence  of  the  defend- 
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ant  —  if  it  was  established  to  the  satis&etion  of  the  jury  —  did  not, 
independently  of  any  negligence  of  the  plaintiff  or  of  any  one  whose 
negligence  is  to  be  imputed  to  her,  produce  some  injury  to  the 
plaintiff  which  might  support  an  action  had  there  been  no  subse- 
quent negligence.  What  the  requests  do  suggest  is,  that  if  the 
defendant  causes  an  injury  to  the  plaintiff,  and  the  plaintiff  after* 
ward  increases  the  injurious  consequences  by  his  own  fault  or  the 
fault  of  his  agents  or  servants,  this  blameworthy  contribution  to 
the  injury  takes  away  any  right  of  action  for  the  defendant's  fault 
which  otherwise  would  have  existed.  The  contributory  negligence 
then  comes  in,  not  to  prevent  a  cause  of  action  arising  but  to  dis* 
charge  one  that  has  already  arisen. 

No  such  doctrine  is  consistent  with  good  sense  or  sound  law.  A 
tort  arises  when  there  is  a  thing  amiss  with  resulting  damage.  If 
the  drug  was  negligently  sold,  as  is  charged  in  this  case,  and  was 
subsequently  taken  by  the  plaintiff  without  fault  on  her  part  or  on 
the  part  of  any  one  whose  act  in  administering  it  is  to  be  imputed 
to  her,  these  ^ts  constitute  that  necessary  concurrence  of  wrong 
and  damage  which  will  support  an  action.  It  is  not  necessary  to 
inquire  into  the  subsequent  treatment  of  the  case  in  order  to  deter* 
mine  the  question  of  legal  wrong.  A  heedless  attendant  cannot 
release  the  defendant  from  his  responsibility  by  neglecting  his  own 
duty,  nor  can  the  physician  do  so  by  treating  the  case  improperly. 
But  the  question  of  the  extent  of  the  injury  which  is  traceable  to 
the  defendant's  negligence  is  another  matter  altogether.  To  judge 
of  that  it  is  necessary  to  inquire  into  the  care  and  treatment  which 
the  plaintiff  subsequently  received.  If  it  shall  appear  that  the  in- 
jury to  plaintiff's  health  is  traceable  not  to  the  drug  itself,  but  to 
improper  treatment  or  want  of  due  care  after  it  was  taken,  it  will 
then  be  obvious  that  the  plaintiff's  injury  at  the  hand  of  the  defend- 
ant is  merely  nominal.  The  question  will  then  become  one  of 
damages  only,  and  must  be  disposed  of  by  the  jury. 

The  Circuit  judge  therefore  did  not  err  in  refusing  these  instruc- 
tions. Wilinot  V.  Hnfoardy  39  Vt.  447  ;  Hithorn  v.  Richmond^  48  id. 
557.  He  had  already  gone  far  enough,  if  not  too  far,  in  the  same 
direction,  in  the  instruction  he  had  given.  There  are  cases  having 
some  resemblance  to  this  in  which  such  instructions  might  be  proper, 
but  the  distinction  is  sufficiently  obvious  on  a  moment's  considera- 
tion. A  case  of  alleged  malpractice  is  an  illustration.  A  patient 
sues  hig  physician  for  injuries  consequent  upon  unskilful  or  negli- 
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gent  treatment  of  his  case,  and  the  physician  defeats  his  action  by 
showing  that  the  patient's  own  negligence  contributed  to  the  injaiy. 
Hibbard  y.  Thompson,  109  Mass.  286  ;  CMsdman  y.  Scott,  25  Ohio 
St.  86  ;  Potter  y.  Wamer,  91  Penn.  St.  362 ;  s.  c,  36  Am.  Bep. 
668.  But  in  such  a  case  the  negligence  of  the  patient  comes  in  to 
qualify,  affect  and  change  the  treatment  of  the  physician  in  which 
the  negligence  is  to  be  found,, and  a  remedy  is  denied  for  the  reason 
that  the  two,  by  the  act  of  the  patient  himself,  were  combined  in 
the  yery  facts  on  which  he  relies  to  show  his  injury. 

On  the  subject  of  what  is  to  be  deemed  negligence  in  the  defend- 
ant which  will  support  an  action,  we  are  constrained  to  say  the  Circuit 
judge,  if  his  charge  is  correctly  giyen  in  the  record,  was  not  consis- 
tent with  himself,  and  in  one  of  his  instructions  not  accurate.  He 
first  told  the  jury  that  to  entitle  the  plaintiff  to  recoyer  they  must 
find  that  Adsit,  the  clerk,  was  careless  in  the  delivery  of  sulphate  of 
2inc  instead  of  sulphate  of  magnesia,  and  that  he  did  not  exercise 
that  degree  of  care  which  his  duty  and  the  business  he  was  engaged 
in  required  of  him.  He  was  requested  to  instruct  them  that  negli- 
gence was  established  by  proof  of  the  fact  that  the  one  article  was  put 
up  and  deliyered  when  the  other  was  called  for ;  but  this  he  declined. 

The  record  shows  howeyer  that  after  the  jury  had  receiyed  their 
instructions  and  consulted  together  for  a  time,  they  returned  into 
court  and  requested  further  instructions  on  certain  points.  This 
gaye  the  parties  opportunity  for  other  requests  and  some  were  giyen 
and  some  refused.  As  to  what  would  constitute  negligence  in 
druggists,  the  judge  gave  the  following:  ''It  is  the  duty  of 
druggists  to  know  the  properties  of  the  medicines  which  they  sell, 
and  to  employ  such  persons  as  are  capable  of  discriminating  and 
dealing  out  according  to  prescription ;  and  if  the  defendant's  clerk 
in  this  case  sold  and  deliyered  to  plaintiff  a  poison  instead  of  a 
harmless  drug,  and  the  plaintiff  took  it  supposing  it  to  be  harmless, 
and  was  thereby  caused  a  suffering  and  a  serious  injury,  the  defend- 
ant is  liable  for  all  damages  so  caused  in  this  suit." 

In  this  instruction  there  is  no  hint  of  negligence  as  a  necessaiy 
element  in  the  right  of  action.  The  duty  is  correctly  stated,  and 
it  is  assumed  that  a  right  of  action  will  arise  from  a  failure  to  per- 
form it,  irrespectiye  of  the  reasons.  If  the  judge  is  wrong  in  this 
the  judgment  cannot  stand  ;  for  though  there  are  other  instruc- 
tions which  seem  to  be  inconsistent  with  this,  we  cannot  know  thai: 
the  juiy  did  not  shape  their  action  by  this  rather  than  by  any  other. 
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The  question  then  is  whether  the  delivery  at  a  drug  store  of  a 
deleterious  drug  to  one  who  calls  for  one  that  is  harmless,  and  a 
damage  resulting  therefrom,  will  not  merely  tend  to  make  out  a 
right  of  action,  but  of  themselves  give  a  right  of  action  even  though 
there  may  have  been  no  intentional  wrong  and  the  jury  may  believe 
there  was  no  negligence. 

That  such  an  error  might  occur  without  fault  on  the  part  of  the 
druggist  or  his  clerks  is  readily  supposable.  He  may  have  bought 
his  drugs  from  a  reputable  dealer  in  whose  warehouse  they  have  been 
tampered  with  for  the  purposes  of  mischief.  It  is  easy  to  suggest 
accidents  after  they  come  to  his  own  possession,  or  wrongs  by  others 
of  which  he  would  be  ignorant,  and  against  which  a  high  degree  of 
care  would  not  give  perfect  protection.  But  how  the  misfortune 
occurs  is  unimportant,  if  under  all  circumstances  the  fact  of  occur- 
rence is  attributable  to  him  as  legal  fault. 

The  case,  it  must  be  conceded,  is  one  in  which  a  very  high  degree 
of  care  may  justly  be  required.  People  trust  not  merely  their  health 
but  their  lives  to  the  knowledge,  care  and  prudence  of  druggists, 
and  in  many  cases  a  slight  want  of  care  is  liable  to  prove  fatal  to 
some  one.  It  is  therefore  proper  and  reasonable  that  the  care  re- 
quired shall  be  proportioned  to  the  danger  involved.  But  we  do 
not  find  that  the  authorities  have  gone  so  far  as  to  dispense  with 
actual  negligence  as  a  necessary  element  in  the  liability  when  a  mis- 
take has  occurred. 

In  the  leading  case  of  Thonias  v.  Winchester,  6  N.  Y.  397,  where 
a  druggist  carelessly  labelled  a  poison  as  a  harmless  medicine  and 
sold  it  accordingly,  his  liability  for  the  consequences  was  expressly 
grounded  upon  actual  negligence.  So  it  was  in  Norton  v.  Setoall, 
106  Mass.  143 ;  s.  c,  8  Am.  Bep.  298,  which  follows  the  case  in 
New  York. 

In  Fleet  v.  Hollenkemp,  13  B.  Mon.  219,  a  druggist  in  compound- 
ing a  medicine,  ground  the  different  ingredients  in  a  mill  which  had 
been  used  for  poisonous  drugs  and  did  not  first  properly  clean  it. 
They  claimed  to  go  to  the  jury  on  the  question  of  due  care,  and 
iinder  instructions  that  if  they  used  due  care,  or  at  least  if  they 
used  extraordinary  and  unusual  care,  they  were  not  liable  in  a 
civil  action.  The  Court  of  Appeals  justly  say  :  "  It  is  absurd  to 
speak  of  degrees  of  diligence  and  of  negligence  as  excusing  or  not 
excusing,  or  as  settling  the  question  of  Jiability  or  no  liability,  in  a 
case  where  the  vendor  of   drugs,  being  required  to  compound 
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innocent  medicines,  runs  tiiem  through  a  mill  in  which  he  knew  » 
poisonoofl  drug  had  shortly  before  been  ground.''  In  Omrge  t. 
Skivingtan,  L.  B.,  5  Exch.  1,  which  was  disposed  of  on  demnrrei, 
negligence  was  averred.  It  may  seem  a  hard  ihile  which  throws 
upon  the  purchaser  the  consequences  of  a  mistake  by  another,  but 
it  is  the  same  rule  which  in  other  cases  leaves  the  consequences  of 
inevitable  accident  where  they  have  chanced  to  f alL  Weaver  v. 
Ward,  Hob.  134 ;  BiMMett  v.  Booker,  16  Ark.  308 ;  Loaee  v.  Buch- 
anan, 51  N.  Y.  476 ;  s.  c,  10  Am.  Rep.  633 ;  Morris  v.  PhUt,  32 
Oonn.  75  ;  OauU  v.  Humes,  20  Md.  297  ;  Burton  v.  Dmns,  15  La. 
Ann.  448.  The  judge  therefore  instead  of  submitting  the  mis^ 
take  to  the  jury  as  something  in  itself  necessarily  constituting  a 
cause  of  action,  should  have  submitted  it  as  matter  of  evidence  on 
the  question  of  negligence,  of  the  cogency  of  which  it  was  theii 
right  and  their  duty  to  judge. 

The  judgment  must  be  reversed  with  oosts  and  a  new  trial 
ordered. 

The  other  jostioea  omeoind. 


DmxjJBOv  y.  SHrrcBi 

(47  meh.  on.) 

MsftgaffS'^m^ekattBi/arpwrekaai'pride  —  mmkmmU^Hst^. 

A  neehaniea*  lien  for  npaiTS  of  a  chattel  is  suboidiiiate  to  a  prior  dalj  fi^ 
corded  mortgmge  thereon  for  the  parehMe  monej.    (8§e  note,  p.  787.) 

REPLEVIN.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Taggarty  Stone  dt  Earle,  for  plaintiff. 

Huggett  dk  Shriner,  for  defendant. 

Graves,  C.  J.  This  is  a  case  made  after  judgment.  The 
plaintiff  brought  replevin  fqr  "  one  Ames*  engine,  No.  2,832,  ten-» 
horse  power/'  and  the  officer  took  it  from  defendants  on  the  writ 


JANUARY  TBBM,  1888.  t36 

Deniaon  ▼.  Sha1«r. 


and  delivered  it  to  the  plaintiff.  The  action  was  tried  without  a 
jury  and  the  Circuit  judge  found  specially  and  determined  that  de- 
fendants were  entitled  to  the  amount  of  their  alleged  lien  for 
repairs. 

The  plaintiff  sold  the  engine  to  Canute  and  Bidwell  and  took 
back  the  mortgage  set  out  in  the  finding  to  secure  the  purchase- 
money.  This  was  on  the  83d  day  of  July^  1879.  The  mortgage 
was  duly  filed  and  was  kept  in  force  by  regular  renewals.  The  sum 
of  $650  still  remains  unpaid.  The  defendants  are  mechanics,  and 
the  engine  requiring  certain  repairs  to  put  it  in  condition  for  use, 
Canute  ft  Bidwell  delivered  it  to  them  for  that  purpose.  This  was 
in  November,  1880,  and  between  that  time  and  the  19th  of  January 
following  they  made  repairs  which  involved  labor  and  materials  to 
the  sum  of  tl85.86.  This  money  remained  unpaid  and  the  engine 
continued  in  the  possession  of  the  defendants.  They  took  no  ac- 
tive measures  to  enforce  their  lien.  The  plaintiff  claimed  posses- 
sion on  the  mortgage,  and  they  refused  to  give  it  unless  on  pay- 
ment of  their  charges. 

No  question  arises  on  the  validity  of  the  mortgage  or  of  the 
lien.  Both  are  assumed  to  be  valid.  The  difficulty  is  that  they 
are  sought  to  be  enforced  in  direct  hostility  to  each  other  and  one 
must  necessarily  give  way,  and  the  point  is  which  shall  take  pre- 
cedence. The  Circuit  judge  ruled  that  the  last  should  overreach 
the  first. 

The  mortgage  was  on  file  and  defendants  were  therefore  affected 
with  notice.  On  general  principles  it  would  seem  that  the  lien  so 
carefully  reserved  by  the  vendor,  the  person  furnishing  the  entire 
original  machine,  ought  to  have  priority  over  the  subsequent  re^ 
pairers.  The  engine  itself  included  all  the  labor  and  aU  the 
material  necessary  for  its  production,  and  when  the  plaintiff  sold  it 
he  virtually  furnished  to  his  vendees  that  labor  and  those  materials 
and  preserved  an  express  lien.  The  repairers  did  less.  Their  ex- 
penditure was  comparatively  small  and  they  acted  in  making  it 
under  circumstances  which  charged  them  with  notice  of  the  plaint- 
iff's prior  lien.     Why  should  their  claim  be  preferred? 

The  principle,  says  Chief  Justice  Marshall,  is  believed  to  be 
universal,  that  a  prior  lien  gives  a  prior  claim  which  is  entitled  to 
prior  satisfaction  out  of  the  subject  it  binds,  unless  the  lien  be  in- 
trinsically defective « or  be  displaced  by  some  act  of  the  party  hold- 
ing it,  which  shall  postpone  him  in  a  court  of  law  or  equity  to  a 
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fabseqnent  claimant.  Rankin  v.  JScoit,  12  Wheat.  177,  179.  The 
finding  contains  no  act  of  the  plaintiff  postponing  his  mortgage  to 
defendants'  subsequent  lien,  and  no  ground  of  inference  is  seen  of 
any  authority  in  the  mortgagors  to  subject  the  engine  to  a  claim 
overriding  his  security.  So  &r  as  the  terms  of  the  transaction  im- 
port any  thing  on  the  subject  they  bespeak  a  purpose  by  the  plaint- 
iff to  have  and  hold  as  security  for  the  consideration  of  his  sale,  the 
first  and  immediate  claim  and  lien  on  the  very  title  which  he 
granted.  He  did  not  intend  that  a  subsequent  incumbrancer 
should  be  let  in  to  obtain  a  lien  which  would  outrank  his  own. 

The  statutes  directly  relating  to  the  subject,  although  somewhat 
vague,  will  not  bear  a  construction  adverse  to  the  plaintiff.  Gomp. 
L.,  §§  6823,  6824,  6825;  amendments  of  1873,  vol.  1,  p.  118.  They 
mention  the  institution  of  the  lien  in  case  the  property  is  delivered 
to  the  artisan  by  '*  any  person; "  but  this  general  language  was  not 
designed  to  subject  the  interest  of  one  individual  to  a  lien  through 
the  delivery  of  another  having  no  sort  of  connection  with  that  in- 
terest nor  any  authority  to  affect  it.  Were  the  terms  to  be  applied 
literally,  the  delivery  by  a  thief  would  be  sufficient.  The  words 
must  have  a  reasonable  construction  and  one  which  will  cause  them 
to  operate  consistently  with  the  principles  of  justice  and  the  gene- 
ral laws  of  property.  Had  it  been  intended  that  the  kind  of  lien  in 
question  should  operate  retrospectively  and  override  prior  securities 
executed  to  secure  purchase-money  it  is  not  to  be  supposed  that  the 
legislature  would  have  left  the  purpose  in  any  doubt. 

The  view  to  which  these  observations  lead  is,  that  the  effect  of 
the  transaction  between  the  mortgi^ors  and  the  defendants  respect- 
ing the  repairs  in  question  was  to  give  a  lien  to  the  defendants  on 
the  equity  or  right  of  redemption,  and  subject  of  course  to  the 
plaintiff's  mortgage.  The  lien  did  not  apply  to  the  plaintiff's  in- 
terest, but  was  confined  to  that  of  the  mortgagors.  The  plaintiff 
was  entitled  to  have  possession  under  his  mortgage  without  paying 
defendants,  and  the  latter  were  entitled,  if  they  desired,  to  redeem 
against  the  mortgage. 

There  is  some  want  of  harmony  in  the  cases,  but  the  weight  of 
authority  on  the  state  of  facts  in  the  record  is  believed  to  favor  this 
conclusion.  Fitch  v.  Newberry,  1  Doug.  (Mich.)  1;  Sargent  y* 
Usher,  55  N.  H.  287;  8.  c,  20  Am.  Rep.  208;  Small  v.  Robimon, 
69  Me.  426;  Oarrington  v.  Ward,  71  N.  Y.  360.  Hammond  v- 
Danielion,  126  Mass.  294,  is  the  strongest  case  noticed  for  the  view 
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taken  by  the  court  below.  But  it  does  not  appear  whether  stati)- 
tory  provisionB  had  or  had  not  any  influence,  and  moreoYer  the 
essential  facts  were  not  the  same. 

The  judgment  should  be  reyersed  and  one  entered  here  for  the 
plaintiff  with  the  costs  of  both  courts. 

JiAdgmmU  rw&n^. 

The  other  justices  concurred. 

Hon  WW  TEE  BaPMtmL— In  Hammond  t.  DamUtton^  U6  Kim.  IM,  a  hMk,  dMcrtbad 
M  In  nte  as  certain  itablet,  wai  mort^iaffed,  and  t^  the  terms  of  the  mortgage  the  mori- 
gegor  wae  to  retain  pomeerion,  and  use  and  enjoj  the  lame  until  default.  While  to  la 
poeaearion,  the  mortgagor  had  it  repabed.  Heid,  that  the  peraon  making  the  repaln  had 
a  lien  therefor  aa  agalnat  the  mortgagee. 

Qray,  C  J.*  obaerred:  **  A  lien  on  penonal  inoperty  oannot  Indeed  he  created  withool 
authority  of  the  owner.  HomnQtworthT,  Dow,  19  Pick.  288;  Globe  Works  t.  WriifiU,  108 
Maaa.  807.  But  In  the  preeent  caae  anch  an  authority  must  be  implied  from  the  facta 
agreed.  Tlie  auhject  of  the  mortgage  la  a  hack,  that  la  to  aaj,  a  carriage  let  for  hire;  de» 
aorfbed  In  the  mortgage  aa  *now  In  use  *  at  certain  atablea;  and  which,  aa  the  partiea  have 
agreed  In  the  caae  atated,  the  mortgagor  retained  poiaaaolon  of  and  uaed  agreeably  to  the 
terms  of  the  mortgage.  It  waa  the  manlf eat  intention  of  the  partiea  that  the  hack  ahouid 
continue  to  be  driven  for  hire,  and  ahouid  be  kept  in  a  proper  atate  of  repair  for  that  pnr- 
poae,  not  merely  for  the  benefit  of  the  mortgagee,  but  for  that  of  the  mortgagor  alao,  by 
preeerrlng  the  value  of  the  aeenrity  and  affording  a  means  of  earning  wherewithal  to  pay 
off  tiie  mortgage  debt.  The  caae  la  analogona  to  thoae  In  which  courta  of  common  law,  tm 
well  aa  of  admiralty,  have  held,  upon  general  principlea.  Independently  of  any  proTlalon  of 
atatnte,  that  Uena  for  repaira  madeby  mechanica  upon  vessels  In  their  poaaeaaion  take  pre- 
cedence of  prior  mortgagee.  WUUamgT.AVaupt  10  C.  B.  (N.  8.)  417;  like  Solo,  Lb  R.,  1 
Adm.  ft  1001863, 805 ;  TTte  Granite iSlcUe,!  Sprague,  877;  DomiellT.  Aa  StarMght,  188 
Maaa.  887, 888;  The  8L  Joseph  1  Brown  Adm.  808.*' 

See  0888  T.  AUm  (H  Kana.  n7)>  80  Am.  Bap.  488. 


Obow  y.  Sbliohav. 

(471fl6h.80r.) 

OMlnwf— 10  diteanHnus  trade-name -^puUte  poHe^. 

Jacob  8.  bavlng  eBtabliabad  a  ready-made  clothing  buaineaa  under  the  stjle  of 
**  Little  Jake,**  acid  the  baainesa  to  the  plaintiff,  with  the  benefit  of  the  nae 
ol  that  name,  and  atlpalated  not  to  aae  it  in  a  rival  bnainefM.  The  plaintiff 
eoodacted  the  buaineaa  ander  his  own  name,  Hdd,  that  the  plaintiff  might 
enjoin  the  defendant  from  a  Tiolation  of  that  agreement. 

INJUNCTION.    The  opiiuon  states  the  oaee.    The  plaintifl  had 
judgment  below. 
VouXU  — 


738  MICHIGAN, 


Grow  ▼.  Seligmmn. 


Shepardf  Lyon  dk  Clark  and  ffatch  A  Oooley,  for  oomplainantB. 
Tarsn&y,  T&nnant  dt  Weadock^  for  defendants. 

GooLEY,  J.  The  complainants  in  this  suit  constitute  the  firm 
of  Grow  Brothers,  doing  business  as  wholesale  and  retail  dealers  in 
ready-made  clothing  at  Bay  City.  In  their  bill  in  this  cause  they 
state  that  previous  to  the  year  1872  the  defendant  Jacob  Seligman 
was  a  retail  dealer  in  ready-made  clothing  at  Bay  City,  carrying  it 
on  under  the  name  and  style  of  '*  Little  Jake,"  and  complainants 
were  clerks  for  him  ;  that  in  that  year  complainants  purchased  of 
him  the  said  business,  and  also  purchased  the  right  to  use  the 
name  and  style  of  ''  Little  Jake"  in  carrying  on  and  advertising 
the  said  business,  and  in  consideration  that  Seligman  would  not 
thereafter  sell,  transfer  or  give  to  any  person  or  firm  the  right  or 
permission  to  use  the  words  and  name  '' Little  Jake"  in  conduct- 
ing a  business  at  Bay  City,  and  would  not  again  enter  into  business 
at  Bay  City  of  a  similar  kind,  they  paid  to  him  the  price  agreed 
upon  therefor. 

Complainants  further  state  that  at  the  time  of  their  said  purchase 
Seligman  represented  to  them  that  the  words  ^^  Little  Jake  "  were 
a  trade-mark  belonging  exclusively  to  himself,  and  that  he  procured 
the  same  to  be  copyrighted  under  the  laws  of  Congress ;  that  after 
purchasing  his  business  they  immediately  commenced  to  use  the 
words  ''  Little  Jake  "  in  advertising  the  same,  and  carried  on  the 
business  under  that  name  for  three  years  or  more,  when  they  com- 
menced to  advertise  under  the  name  of  Grow  Brothers,  though  not 
using  that  name  exclusively  ;  that  they  have  built  up  a  large  and 
profitable  business,  and  in  the  meantime  said  Seligman  has  been 
carrying  on  a  large  and  profitable  business  of  a  similar  nature  at 
East  Saginaw  ;  that  in  January,  1881,  it  came  to  the  knowledge  of 
complainants  that  said  Seligman  was  making  arrangements  to  estab- 
lish a  business  house  at  Bay  City  for  the  purpose  of  carrying  on  the 
business  of  retail  dealer  in  clothing,  hats,  caps  and  furnishing 
goods,  and  that  he  had  associated  with  him  for  the  purpose  Joseph 
Seligman  and  Frank  Rossman,  the  other  defendants;  that  they  soon 
circulated  advertisements  that  ''  Little  Jake,  Bossman  &  Co."  were 
about  to  establish  themselves  at  Bay  City  to  engage  in  carrying  on 
the  business  of  dealing  in  clothing,  hats,  caps,  furnishing  goods 
and  lumbermen's  supplies ;    that  complainants  protested  to  said 
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Seligsian  and  called  his  attention  to  their  Baid  f{^^gnj^^}j^  wjbib 
told  by  him  that  he  did  not  care  for  the  ^'tP^^SSSS^L^ff^t^^^'^ 
start  the  store  in  Bay  City  ;  that  said  Seligmao^^^^^s^aisociat^ 
has  rented  a  store  in  Bay  City,  filled  it  with  .^^1^^  ^jj^thii^ 
etc,  and  advertised  that  '^  Little  Jake,  the.  |£^^.j^|o|^igr.^^^^ 
open  it  on  a  day  specified,  and  that  he  is  abont.,J^  ^IS^S94.'¥':  ^^F 
business  name  of  ''Little  Jake,  Bossman  ft  ^9%  siB^WSf)^'^  -^ 
his  agreement  qii  aoiiqac^r  :     > 

And  complainants  pray  that  ''the  sole  rig^i^^^^j^^jp^  naiof 
'Little  Jake' in  carrying  on  and  advertising,. ^^^1^^,^bat9, 
caps,  and  gents'  furnishing  goods  business  at  ?%(^£tT^<^,  he  de^ 
creed  to  belong  to  and  bo  the  exclusive  propert^^  j)f  ffBWiJt^^^^ 
and  that  the  said  Jacob  Seligman  may  be  P6rpetugyy,p^^f^ed  anj^ 
restrained  from  now  or  hereafter  carrying  on  t|^^^j)J^<^^,9t  Baj 
City,  Michigan,  of  selling  clothing,  hats,  caps  ^^^^^^'f^^^isluii^ 
goods,  either  individually  or  as  a  copartner  in  t|xj^.^^r^  j^/Litt^ 
Jake,  Bossman  ft  Go.,'  or  in  any  other  firm,  <^?Ppi^^Sf|J^p  Qreor- 
poration  by  whatever  name  it  shall  be  called  at,  |[9|^^|i(|^^i0uip 
and  that  the  said  firm  of  '  Little  Jake,  Bossma9|ft^o^^^d^.eac^ 
and  every  member  of  said  firm,  may  be  perpetua^  ^jgjped,  and 
restrained  from  advertising  in  any  manner  the  bui^g^  c^^llingat 
Bay  City,  clothing,  hats,  caps  and  gents'  fumishu^j^ooi^  ^y  usinj^ 
the  words  and  trade-mark  'Little  Jake,'  and  from  ^ng.^e  sai^ 
words  '  Little  Jake,'  in  any  manner  in  said  huji|g^|^^^d^^Ba|| 
City. "  The  defendants  filed  an  answer  in  the  ua^§^  ^^jfjgLrrpg 
admitting  all  the  facts  set  out  in  the  bill,  but  ^g2jn£i^|^t{  ^^f^f 
them  complainants  are  entitled  to  any  relief. ,    ..^  bailao  ^ca  -••  - ^r 

The  decree  made  by  the  Court  of  Chancery,  ^^^^jffic^tlyd 
defendants  have  appealed,  is  "  that  the  said  ^6'^JI^fV|)tfptol)^f^ 
ally  enjoined  from  using  in  advertising  the  busiufi^  g{  ^^SHfflft/^^^^^^' 
ing,  hats,  caps  and  gents'  furnishing  goods  at  BgyJf^Jj^^p^l^ 
the  style  and  words  '  Little  Jake,  and  from  in  ii^gflj^^ggj,  ,^thjEjr 
singly  or  in  connection  with  other  words,  <^harac^|iL^m]^8^oj.dt9- 
vices  using  the  words  '  Little  Jake,'  in  carrying  o^  ^^^u^iqeasr  at 
said  Bay  City,  Michigan,  and  that  said  defendanj^i^^|p(^  ]^|^^an, 
be  perpetually  enjoined  from  engaging  in  or  carf;^i;ig^'^  ^^e  bufl|i- 
ness  of  selling  clothing,  hats,  caps  and  gents'  ^^nVJ^^^J^  at 

said  Bay  City,  directly  or  indirectly,  either  indiyij^v^y^^^  ^.  co- 
partner in  the  firm  of  Little  Jake,  Bossman  ft  Q^j^^^^W  ^^  other 
firm  or  copartnership  by  whatever  name  the  saii|^  g^  ]g|^^ed^ " 
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In  the  argament  in  this  court  it  is  conceded  that  the  contraot  be- 
tween complainants  and  Jacob  Seligman,  which  is  set  up  in  the  bill, 
so  far  as  it  restrained  Seligman  from  carr]ringon  the  bosiness  at  Bay 
Oity,  was  one  which  it  was  lawful  for  the  parties  to  enter  into,  and 
a  breach  of  which  might  justly  and  properly  be  enjoined.  It  is 
argued  howeyer  that  in  so  far  as  the  contract  provides  for  the  use 
by  complainants  of  the  business  name  of  ''  Little  Jake  "  it  providea 
for  a  deception  upon  the  public;  the  apparent  purpose  being  to 
mislead  the  public  into  the  supposition  and  belief  that  a  person  with 
whom  they  had  been  accustomed  to  deal^and  who  had  established  a 
business  reputation  upon  which  they  relied  in  their  dealings  with 
him,  was  still  continuing  the  same  business,  and  that  the  pnbUe 
would  have  in  any  transactions  with  him  all  the  assurances  of  fiur 
and  just  dealings  which  could  come  from  such  established  repnta- 
tion.  And  it  is  insisted  that  equity  should  not  assist  in  enforcing 
a  contract  of  which  deception  of  the  public  is  the  purpose. 

The  principle  upon  which  defendants  rely  is  plain  enough,  and 
has  often  been  recognized  in  cases  having  resemblance  to  the  prea- 
ent  in  some  of  their  features.  Among  these  cases  are  Wol/er. 
Burke,  56  N.  Y.  115;  Taylor  v.  Oitties,  5  Daly,  285;  Palmer  v. 
Harris,  60  Penn.  St.  156;  M&ridm  Co.  v.  Parker,  89  Conn.  450; 
8.  a,  12  Am.  Bep.  401;  Oannett  v.  Reed,  128  Mass.  477;  s.  c,  85 
Am.  Bep.  397.  But  as  complainants  show  by  their  biU  they  have 
for  some  time  been  carrying  on  the  business  under  their  own  name, 
and  as  the  decree  does  not  go  beyond  enjoining  the  defendants 
from  making  use  of  the  name  *'  Little  Jake  **  in  their  own  busineas, 
we  are  not  called  upon  to  determine  whether  complainants  ooold 
or  could  not  be  protected  in  the  use  by  themselves  of  the  same  name 
in  their  own  business.  There  was  nothing  iUegal  in  Jacob  Selig- 
man agreeing  to  withdrawal  together  from  the  business  at  Bay  City, 
and  no  necessary  deception  upon  the  public  in  his  stipnli^ng  to 
discontinue  the  use  of  his  previous  business  name.  It  is  a  breadi 
of  this  stipulation  that  the  court  has  enjoined. 

It  is  also  urged  on  the  part  of  the  defendants  that  the  decree  is 
too  broad  in  restraining  the  defendants  Joseph  Seligman  and  Frank 
Bossman,  who  were  not  parties  to  the  contract  with  complainants, 
from  carrying  on  their  own  business  in  any  way  or  mode  which 
would  have  been  open  to  them  if  no  such  contract  had  been  in  ei- 
istence.  But  under  the  facts  shown  by  the  bill  and  admitted  by 
the  answer  it  is  plain  that  the  use  of  the  name  ''Little  Jake 
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the  business  of  these  two  defendants  at  Bay  Oity^  would  be  calcu- 
lated to  lead  the  public  to  suppose  that  the  defendant,  Jacob  Selig- 
man,  was  associated  in  the  business  with  them.  If  he  is  associated 
with  them  in  fact,  it  is  a  violation  of  his  agreement  and  a  wrong  to 
the  complainants  in  which  all  the  defendants  unite;  if  not  associa- 
ted with  them,  the  use  of  the  name  is  calculated  to  mislead  the 
public  to  the  prejudice  of  complainants.  That  the  purpose  of 
making  use  of  the  name  in  their  new  business  at  Bay  Oity  was  to 
deprive  complainants  of  the  advantages  for  which  they  had  paid 
when  they  purchased  Jacob  Seligman's  business,  is  chairged  by  the 
bill  and  admitted  by  the  answer;  and  that  was  a  distinct  wrong  in 
which  all  of  the  defendants  united.  It  was  a  wrong  whereby  they 
expected  to  appropriate  the  good-will  of  a  business  which  belonged 
to  complainants;  and  the  decree  is  no  broader  than  is  essential  to 
preclude  its  consummation. 

The  decree  must  be  aflSrmed  with  costs.  Itwas  conceded  on  the 
argument  that  certain  clerical  errors  were  committed  in  drafting 
the  decree,  and  these  counsel  will  correct. 

JudgmmU  €^rm$d. 

The  other  iustioes  canoorred. 
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WiLLIAXB    Y.    POWSLU 
(06  Ala.  90.) 

A  eontnei  bMween  an  administrator  and  one  of  hia  diatribateaa,  bj  whidi  tiM 
latter  oelli  the  former  all  hia  interest  in  the  estate,  is  presompti^x 
▼oid,  bat  mere  inadequacy  of  consideration  will  not  avoid  it.* 


B 


ILL  to  set  aside  a  contract  of  sale.     The  opinion  states  fhs 
case.    The  plaintiff  had  judgment  below. 


B.  J,  FitsqfHUrieky  for  appellant 

OufUer  d  Blakep,  oontra. 

BniCKELLy  G.  J.    The  bill  is  filed  for  the  rescission  of  an  assign- 
ment, or  transfer  to  the  appellant,  made  by  the  appellee,  passing 
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and  oonyeying  her  share  and  interest  as  one  of  the  heirs  and  next 
of  kin  in  the  estate  of  her  deceased  father^  William  T.  Judkins. 
The  appellant  was  the  administrator  of  the  estate,  and  the  brother- 
in-law  of  the  appellee. 

Trustee  and  cestui  que  trust  are  not  disabled  from  dealing  with 
each  other^  in  reference  to  the  trust  estate;  but  upon  princi- 
ples of  public  policy,  all  transactions  between  them  by  which  the 
trustee  acquires.,  and  the  cestui  que  trust  parts  with  rights  in  and 
to  the  trust  estate  or  is  released  from  liability  to  account,  are 
viewed  with  jealousy  and  can  be  sustained  only  in  the  absence  of 
aU  fraud,  or  concealment,  or  neglect  to  disclose  fully  and  fairly  all 
information  acquired  in  the  course  of  the  relation,  and  the  true 
condition  of  the  estate,  and  when  founded  upon  an  adequate  con- 
sideration. Upon  the  trustee  lies  the  burden  of  proof,  and  these 
facts  must  be  shown  by  him  satisfactorily,  or  the  contract  will  be 
avoided  at  the  election  of  the  cestui  que  trusty  seasonably  expressed. 
J^nsan  t.  Johnson,  6  Ala.  90;  Juzan  v.  Toulmin,  9  id.  662;  Fer" 
guson  T.  Lowery,  54  id.  510;  s.  c,  25  Am.  Rep.  718;  'MdUme  v. 
KeUy,  54  Ala.  532;   WaddM  y.  Lanier,  62  id.  347. 

There  is  no  room,  in  this  case,  for  the  imputation  of  fraud  to  the 
appellant,  or  concealment  or  a  neglect  to  disclose  eyery  fact  of 
which  the  appellee  ought  to  haye  been  informed,  to  enable  her  to 
deal  intelligently  in  the  transaction.  We  can  not  doubt^  upon  the 
eyidence,  that  she  knew  before  the  assignment  was  executed  the 
condition  of  the  estate,  and  the  probable  value  of  her  distributiye 
share.  The  matter  was  the  subject  of  negotiation  for  some  time, 
and  she  had  the  adyice  of  her  brother-in-law,  McCarty,  who  had 
retained  counsel  and  investigated  the  state  of  appellant's  accounts 
and  the  condition  of  the  estate,  all  the  property  of  which  was  as 
well  known  to  the  one  party  as  to  the  other. 

The  contract  is  assailed  really,  rather  because  of  the  inadequacy 
of  the  consideration,  than  because  of  fraud  or  concealment,  or  a 
want  of  knowledge  of  material  facts  upon  the  part  of  the  appellee. 
Inadequacy  of  consideration  is  not  of  itself,  aside  from  the  unfavor- 
able inference  to  which  it  may  give  rise,  ground  for  avoiding  the 
contract.  Jutan  v.  Tbuhnin,  9  Ala.  662  ;  Judge  v.  Wilkins,  19 
id.  765.  And  it  seems  clear,  from  the  evidence,  when  closely  ex- 
amined, that  inadequacy  of  consideration  cannot  be  imputed  to 
this  transaction.  The  probable  value  of  the  distributive  share  of 
the  appellee,  at  the  time  of  the  assignment,  was  not  more  than  two 
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thousand  dollars.  The  payments  made  to  her,  with  interesty  then 
amounted  to  about  fifteen  hundred  and  fifty  dollars.  These  pay- 
ments were  not  the  only  consideration  for  the  assignment  The 
extinguishment  of  the  liability  of  the  appellee  as  one  of  the  pur- 
chasers of  the  lands  of  James  H.  Judkins,  obtaining  title  to  her 
part  of  the  lands,  was  the  more  important  consideration;  and  it 
seems  demonstrated  by  the  calculation  found  in  the  argument  of 
appellant's  counsel,  that  not  only  is  there  no  inadequacy  of  consid- 
eration, but  that  in  fact  the  appellee  has  receired  more  than  the 
value  of  her  distributive  share  in  any  event.  When  a  contract  be- 
tween trustee  and  cestui  que  trust  is  free  from  fraud,  or  circumven- 
tion or  violation  of  trust  and  duty,  and  is  founded  on  a  fair  con- 
sideration, courts  are  under  the  same  obligation  to  enforce  it  as  if 
no  confidential  relation  existed  between  the  parties.  We  are  satis- 
fied the  assignment  was  deliberately  executed  by  the  appellee,  and 
that  it  is  free  from  all  just  exception. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree  here 
rendered  dismisfling  the  bill,  at  the  costs  of  the  appellee  in  this 

court  and  in  the  court  below. 

Judgment 


Obhh  v.  Statb 

(66  Ala.  60L) 

Criminal  km  —  homiMe  —juritdieUon  —  dicing  dstUtraHsmi, 

A  statute  authorliliig  a  pioeecation  for  murder  to  be  had  in  the  conn^ 
the  fktal  blow  wm  strnek  eltbougb  the  victim  died  out  of  tlie  State,  Is 
vaUd. 

The  admiflsion  of  djing  dedarationa  is  not  a  violation  of  the  constltnUoMil 
provinion  that  the  aocnaed  shall  be  confronted  with  the  witnt 


/CONVICTION  of  murder.     The  opinion  states  the  case. 

W.  Cooper  and  ffNeal  &  (fNeal^  for  appellant. 

H.  0.  Tompkins,  attorney-general,  for  State. 

SoHEBviLiiB,  J.    The  principal  question  involved  in  this  case  is 
that  of  sovereign  jurisdiction  in  the  matter  of  homicide,  where  the 
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fatal  shot  or  blow  oocim  in  one  State,  and  death  ensnes  in  another. 
The  appellant  Green,  being  under  indictment,  was  oonvicted  of  the 
murder  of  Ephraim  Thompson,  and  sentenced  to  the  penitentiarj 
for  life.  The  evidence  showed  that  the  act  of  shooting,  which  caused 
the  death,  took  place  in  Colbert  county,  Alabama,  where  the  indict- 
ment was  found  and  the  trial  occurred ;  and  that  Thompson  died, 
within  a  year  and  a  day,  in  the  State  of  Georgia. 

It  was  formerly  doubted,  at  common  law,  where  a  blow  was 
inflicted  in  one  county,  and  death  by  reason  of  the  injury  ensued  in 
another,  whether  the  offense  could  be  prosecuted  in  either  county. 
1  East  P.  C.  361 ;  1  Hale  P.  C.  426.  The  better  opinion  seems  to 
have  been  howerer  that  the  jurisdiction  attached  in  the  yenue 
where  the  blow  was  inflicted.  Id.  This  difSculty,  as  noted  by  Mr. 
Starkie,  was  sought  to  be  aroidedby  the  legal  deyice  of  ''  carrying 
the  dead  body  back  into  the  county  where  the  blow  was  struck ;  and 
the  jury  might  there,"  he  adds,  ''  inquire  both  of  the  stroke  and 
death."  1  Stark.  Cr.  PL  (2d  ed.)  3-4,  note.  It  was  to  quiet  doubts 
and  obviate  thisdifSculty,  that  the  statutes  of  2d  and  dd  Edw.  VI, 
ch.  24,  and  the  later  one  of  2  Geo.  II,  ch.  21,  were  enacted  by  the 
British  Parliament.  The  example  has  been  followed  by  some  four- 
teen or  fifteen  States  of  the  American  Union,  and  by  our  own  State 
among  others.  These  statutes  though  different  in  phraseology  are 
similar  in  substance  and  purpose.  Their  manifest  design  seems  to 
be,  to  prevent  a  defeat  of  justice  in  administering  the  law  of  feloni- 
ous homicide  and  other  crimes,  by  rendering  the  jurisdiction  certain. 

The  Alabama  statute,  as  comprised  in  section  4634  of  the  Code 
(1876),  reads  as  follows  :  "  When  the  commission  of  an  offense, 
commenced  here,  is  consummated  without  the  boundaries  of  this 
State,  the  offender  is  liable  to  punishment  therefor  ;  and  the 
jurisdiction  in  such  case,  unless  otherwise  provided  by  law,  is  in  the 
county  in  which  the  offense  was  commenced." 

The  validity  of  this  statute  is  assailed,  as  being  beyond  the  scope 
of  legitimate  legislative  power.  It  may  be  conceded  that  the  laws  of 
no  nation  can  operate  beyond  its  own  territorial  domain  or  jurisdic- 
tion, being  local  in  their  nature,  and  co-extensive  only  with  the 
limits  of  the  State  by  which  they  are  enacted.  As  said  by  Stobt, 
J.,  in  the  case  of  The  ApoUon,  9  Wheat.  362,  ''  they  must  always 
be  restricted,  in  construction,  to  places  and  persons  upon  whom  the 
legislature  have  authority  and  jurisdiction."  It  is  a  safe  principle 
perhaps  to  be  asserted,  that  a  crime  committed  in  a  foreign  wmnttf 
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and  in  violation  of  the  laws  thereof  ,  can  not,  by  mere  legialatiTe 
fiction  or  eonstmction,  be  constituted  an  offense  in  another  conntiy. 
This  reasoning  does  not  apply  however  to  a  case  where  a  crime  is 
perpetrated  partly  in  one  State  or  country^  and  partly  in  another ; 
*^  provided/'  as  suggested  by  Mr.  Bishop, ''  that  what  is  done  in 
the  country  which  takes  jurisdiction,  is  a  substantial  act  of  wrong, 
and  not  merely  some  incidental  thing,  innocent  in  itself  alone." 
This  principle  must  be  subject,  perhaps,  to  reasonable  limitatton. 
1  Bish.  Cr.  Law,  g  116. 

We  can  find  no  case,  where  statutes  of  this  character,  when  sub- 
jected  to  judicial  interpretation,  have  been  declared  unconatita* 
tional,  especially  where  the  question  arose,  in  a  case  of  homicide, 
on  an  indictment  in  the  jurisdiction  where  the  fatal  blow  was 
given.  In  CommonweaUh  v.  Parker,  2  Pick.  550,  the  question 
was  raised  as  to  the  repugnancy  of  a  similar  statute  of  Massachusetts 
to  the  Constitution.  Chief  Justice  Pabkeb,  discussing  the  power 
of  the  legislature  to  enact  such  a  law,  says  :  ''  Surely  an  act  of 
the  legislature,  which  removes  all  doubt  as  to  the  place  of  trial, 
by  designating  the  county  in  which  the  death  happened,  ia  in  no 
respect  a  violation  of  the  spirit,  or  even  the  letter,  of  the  Constitu- 
tion.'* 

The  sovereign  right  of  States  to  enact  jurisdictional  laws  of  this 
kind,  though  often  questioned,  has  been  uniformly  sustained,  and 
notably  in  the  recent  case  of  Hunter  v.  Siaie,  40  N.  J.  495,  There 
the  mortal  blow  was  given  within  the  jurisdiction  of  New  Jersey, 
and  the  death  of  the  victim  occurred  in  Pennsylvania.  It  was  held 
that  the  courts  of  the  former  State  had  cognizance  of  the  crime,  by 
force  of  a  statute  not  unlike  our  own.  So  in  the  States  of  Michigan 
and  Missouri.  Tyler  v.  People^  8  Mich.  321 ;  Steemum  v.  Staie,  10 
Mo.  503. 

If  then  we  consider  the  fatal  shooting  of  the  deceased  by  the 
appellant  as  the  commencement  merely  of  the  crime  of  murder 
charged  in  the  indictment,  and  that  the  death  of  the  injured  party 
was  the  consummation  of  the  offense  in  Qeoi^gia,  the  statute,  con- 
ferring the  jurisdiction  on  the  Circuit  Court  of  Colbert  county,  the 
alleged  venue,  was  valid,  and  not  obnoxious  to  legal  objection. 

We  need  not  rest  the  decision  of  this  question  however  on  this 
particular  construction  of  the  statute.  Our  view  is  that  the  crime 
of  murder  consists  in  the  infliction  of  a  fatal  wound,  coupled  with 
tiie  requisite  cotemporaneous    intent  or  design,   which    legally 
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fenders  it  felonious.  The  subsequent  death  of  the  injured  party  is 
a  result  or  sequence,  rather  than  a  constituent^  elemental  part  of 
the  crime.  This  principle  is  correct,  we  think  at  least  so  far  as 
affects  the  question  of  jurisdiction. 

As  asserted  by  Patibson,  J.,  in  Bex  t.  Hargrove,  6  C.  ft  P. 
170,  ''  the  giving  of  the  blows  which  caused  the  death  constitutes 
the  felony.'' 

In  Riley  y.  Staiey  9  Humph.  646,  the  question  was  learnedly  dis- 
cussed  by  the  Supreme  Court  of  Tennessee.  It  was  held,  that  the 
offense  was  committed  at  the  place  of  the  blow,  though  the  death 
occurred  elsewhere.  The  Tennessee  statute  required  all  criminal 
cases  to  be  tried  ''  in  the  county  in  which  the  offense  may  have 
been  committed.''  Oreen,  J.,  said  :  **  That  [the  blow]  alone  is 
the  act  of  the  party.  He  commits  this  act,  and  the  death  is  only 
a  consequence.  Therefore  when  the  legislature  enacts  that  the 
party  shall  be  tried  in  the  county  where  the  offense  may  have  been 
committed,  they  intended  where  the  active  agency  of  the  nerpetrator 
was  employed." 

In  the  case  of  State  v.  Cartety  3  Dutch.  499,  it  was  held  by  the 
Supreme  Court  of  New  Jersey,  that  an  indictment  charging  a 
felonious  assault  and  battery  in  New  York,  and  that  the  injured 
party  came  into  the  State  of  New  Jersey,  and  there  died  from  its 
effects,  charged  no  crime  against  the  latter  State,  but  rather,  it 
would  seem,  against  the  former. 

The  Supreme  Court  of  California,  in  the  case  of  People  v.  Oitt, 
6  CaL  637,  decided  that  the  crime  of  murder  is  committed  at  the  time 
when  the  fatal  blow  is  struck.  There  the  statute  had  been  changed 
between  the  time  of  the  offense  and  the  death  of  the  victim,  and 
provided,  that  upon  trials  for  crimes  committed  previous  to  the  new 
enactment,  the  offender  should  be  tried  and  punished  under  the 
laws  in  force  at  the  time  of  the  commission  of  the  crime. 

These  views  are  in  harmony  with  the  conclusions  reached  by  the 
most  approved  text-writers  on  criminal  jurisprudence.  1  Bish.  Cr. 
Law,  §§  112-116.  We  conclude  then  that  the  crime  charged 
against  the  prisoner  was,  irrespective  of  the  statute,  one  against  the 
peace  and  dignity  of  the  State  of  Alabama,  and  properly  within  the 
jurisdiction  of  the  courts  of  this  Commonwealth. 

The  appellant  by  his  counsel  further  objects,  that  the  dying 
declarations  of  Ephraim  Thompson,  as  testified  to  by  Lucius 
Thompson,  are  inadmissible.  It  is  urged  that  they  are  mere  hearsay 
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evidence,  and,  their  admission  to  the  joiy  is  repugnant  to  that  clanae 
in  section  7  of  the  Declaration  of  Bights,  which  gives  the  accused 
the  right,  when  on  trial,  to  be  '^  confronted  by  the  witnesses  againflt 
him."  Const  (1875),  Art.  I,  §7.  It  is  not  insisted  that  the 
declarations  are  otherwise  objectionable,  as  not  coming  within  the 
usual  rule.  They  were  uttered  under  a  clear  conviction  of  impend- 
ing death,  and  had  reference  only  to  circumstances  immediately 
attending  the  crime,  and  relating  to  the  identity  of  the  perpetrator. 

1  Oreenl.  Ev.  156 ;  1  Whart  Am.  Grim.  Law,  g§  670-71 ;  Walk&r 
V.  SMe,  52  Ala.  192. 

This  is  the  first  time  the  question  raised  has  been  pndsented  for 
the  decision  of  this  court.  For  more  than  a  half  century,  dying 
declarations  have  been  regarded  as  legal  and  admissible  evidence, 
and  the  constitutionality  of  such  testimony  has  gone  unchallenged 
by  the  bar,  and  unquestioned  by  the  judiciary  of  this  State.  The 
fallacy  of  the  objection  consists  in  the  supposition,  that  the  deceased 
person,  whose  dying  declarations  are  proved,  is  the  witness  in  the 
case.  The  witness,  by  whom  the  accused  has  a  right  to  be  con- 
fronted, is  the  one  who  testifies  to  the  truth  of  such  declarations. 
Lucius  Thompson,  not  the  deceased,  is  the  witness  in  this  case. 
No  proposition  is  plainer  than  that  this  clause  in  the  Declaration  of 
Bights  was  not  designed  to  proclaim  any  novel  principle.  It  is  but 
the  repetition  of  an  ancient  and  well-established  principle  of  the 
common  law.  It  was  never  construed  in  England,  whence  with  our 
great  system  of  common-law  jurisprudence,  it  was  derived,  to 
exclude  such  evidence  as  was  crystallized  into  that  system,  and 
recognized  as  a  vital  part  of  it,  upon  wise  principles  of  policy, 
expediency,  or  necessity. 

The  6th  article  of  the  amendments  to  the  Oonstitution  of  the 
United  States  is  in  the  same  language  as  the  clause  under  discussion 
in  our  Declaration  of  Bights,  and  so  it  is,  perhaps,  embodied  in  the 
various  Constitutions  of  all  the  American  States.  We  know  of  no 
case  where  this  species  of  evidence  has  ever  been  held  to  contravene 
these  several  clauses  of  the  various  State  Constitutions,  or  that  of 
the  Federal  government.  The  decisions  however  are  numerous  to 
the  contrary.     OatnpbeU  v.  State,  11  Oa.  855  ;   Woodsides  v.  SiaU, 

2  How.  (Miss.)  655;  Anthony  v.  State,  1  Meigs  (Tenn.)  265; 
Robbina  v.  State,  8  Ohio  St.  131 ;  StaU  v.  Noah,  7  Iowa,  347 ;  1 
Whart.  Am.  Crim.  Law,  §  669. 

In  view  of  the  importance  of  this  case,  wc  have  seen  fit  to  consider 
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the  questions  raised  somewhat  at  length,  although  the  record  fails 
to  show  that  the  charge  asked  by  defendant  was  in  writings  and  it 
is  not  error  for  the  court  below  to  refuse  charges  requested  unless 
they  are  in  writing.  Code  (1876),  §  3109 ;  Jacobsan  t.  State,  55 
Ala.  151. 

We  see  no  error  in  the  rulings  of  the  Circuit  Court,  and  the  judg- 
ment is  hereby  aflSrmed. 

Judgment  ofirmetL 


South  ajstd  Nobth  Alabaka  Bailboad  Cokpajty  t.  Wood. 

(06  Ala.  107.) 

Cfarri&r — raSroad  eon^tanff  -^deliiDery  of  gtMtdi  <U  pcM 

A  railroad  company  reoeiving  goods  for  carriage  la  not  bound  to  make  personal 
dellTery  nor  giye  notice  of  arrival;  and  where  the  destination  la  a  mere  flag, 
station,  without  any  agent,  depot  or  warehooae,  and  this  is  known  to  the 
consignee,  and  is  not  unreasonable  in  view  of  its  business,  its  liabUit/  of 
erery  sort  terminates  with  the  deUvery  of  the  goods  in  its  car  on  the  side 
track  at  the  destination. 

ACTION  of  damages  for  failure  to  deliver  goods.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

!na$.  O.  Jone$  and  /•  W*  Inter,  for  appellant. 

C.  F.  Hamilly  contra. 

SOHBBYILLE,  J.  This  is  an  action  brought  by  the  appellee 
against  the  South  and  North  Alabama  Railroad  Company  for  the 
failure  to  deliver  a  car-load  of  com,  received  by  the  said  company 
for  transportation  by  it  as  a  common  carrier.  There  is  no  count  in 
the  complaint  seeking  to  charge  the  company  on  the  ground  of 
negligence  in  the  custody  of  the  goods,  in  its  capacity  as  a  ware- 
houseman. 

Ab  a  general  rule,  the  undertaking  of  a  common  carrier  to  trans- 
port goods  to  a  particular  destination  includes  the  obligation  of  a 
safe  debvery  of  them  to  the  consignee,  or  his  authorized  agent. 
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And  the  contract  of  carriage  is  one  of  insurance  against  cTery  loss 
or  damage,  except  such  as  may  be  occasioned  by  the  act  of  Ood  or 
the  public  enemy.  Ang.  on  Garners,  §  282;  FUchburg,  eic,  R.  Co. 
V.  Hanna,  6  Gray,  539;  Heineman  y.  Grand  TYunk  Railway  Co., 
31  How.  Pr.  430. 

In  the  case  of  railroad  companies,  uniyersal  customseems  to  haye 
settled  it,  as  being  the  more  reasonable  rule,  that  a  personal  delir- 
ery  to  the  owner  or  consignee  is  not  required.  Their  routes  are 
in  a  measure  permanently  fixed,  and  can  not  be  easily  varied  to  suit 
the  convenience  or  accommodation  of  the  public.  Their  cars  and 
locomotives  run  on  certain  lines  or  tracks,  from  which  they  can  not 
deviate;  and  it  is  therefore  implied  that  they  shall  deliver,  either 
at  the  termination  of  their  routes  or  at  fixed  intermediate  stations. 
Hutch,  on  Carr.,  §  367.  And  although  the  authorities  are  greatly 
conflicting  on  the  question  of  notice,  there  seems  to  be  a  preponder- 
ance of  the  decisions  favoring  the  proposition  that  no  obligation 
rests  on  railway  carriers  to  give  special  notice  of  the  arrival  of  goods 
to  the  person  to  whom  they  are  consigned.  This  is  not  in  accord- 
ance with  the  ancient  rule  governing  common  carriero  generally; 
and  its  establishment  seems  to  furnish  a  fresh  illustration  of  that 
wonderful  and  plastic  power  of  the  whole  system  of  the  common 
law  to  mold  itself  to  the  rapid  growth  of  modem  commerce,  and 
the  new  phases  of  an  advancing  civilization. 

It  is  not  unreasonable  in  such  cases  to  assume  that  the  consignee 
has  been  already  advised  by  the  consignor  of  the  fact  that  the  goods 
have  been  forwarded  to  him.  It  would,  too,  be  practically  impos- 
sible to  require  such  notice  to  each  consignee,  where  the  arrivals  of 
goods  by  this  mode  of  transportation  are  so  frequent  and  various, 
as  is  the  case  in  populous  emporiums  of  commerce  and  the  great 
centers  of  railway  traffic.  Bedf.  on  Carr.,  §  110;  Hutch,  on  Carr., 
§§  367-68. 

These  principles  apply  where  the  carrier  has  an  agent  or  depot 
at  the  .point  of  destination.  The  rule  governing  the  liability  of 
railroad  companies  in  such  cases,  whether  as  common  carriers  or  as 
warehousemen,  is  properly  stated  by  this  court  in  the  case  of  Ala. 
ii  Tenn,  Rivers  Railroad  Co.  v.  Kidd,  35  Ala  209;  and  it  is  un- 
necessary for  us  here  to  reiterate  it. 

In  the  present  case,  as  shown  by  the  evidence,  it  was  distinctly 
understood  at  the  time  of  the  shipment  of  the  com  in  controversy, 
that  the  South  and  North  Alabama  Railroad  Company  had  no  agent 
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at  **  Jemison  afcation/'  which  was  a  mere  ''  flag  station/'  to  which 
thie  car-load  of  com  was  consigned.  It  was  equally  well  made  known 
that  there  was  neither  agent  nor  station  at  '^  Smith's  Mills/'  where 
it  was  agreed  that  the  com  might  be  delivered.  The  question  pre> 
sented  for  our  decision  is,  did  the  safe  delivery  of  the  car  contain- 
ing the  com  on  the  side-track  at  a  station,  where  it  was  agreed  to 
be  received,  terminate  the  liability  of  the  railroad  company  as  a 
common  carrier? 

The  law  does  not  require  of  railroad  companies  the  absolute  duty 
to  construct  or  keep  warehouses  at  every  station  along  their  route 
of  travel  or  transportation.  They  are  required  only 'to  do  the  best 
their  means  will  enable  them  to  do  under  existing  circumstances, 
and  must  act  in  accordance  with  the  reasonable  necessities  of  their 
usual  business.  Redf.  on  Oarr.,  §  120.  We  can  see  no  reason  why 
a  railway  company,  acting  as  a  common  carrier,  cannot  stipulate 
by  a  contract  express  or  implied,  that  their  liability  as  a  carrier 
shall  terminate  with  a  delivery  at  a  particular  point,  and  that  they 
will  assume  no  liability  at  all  in  such  case  as  warehousemen. 

If  the  consignee  is  fully  advised  at  the  time  of  shipment,  that  the 
company  has  no  agent  at  the  particular  station  or  place  to  which 
the  consignment  is  made,  and  the  failure  to  employ  such  agent  is 
not  shown  to  be  unreasonable  in  view  of  the  condition  of  the  com- 
pany's business,  there  is,  in  the  absence  of  rebutting  circumstances, 
an  implied  consent  that  the  carrier's  responsibility  shall  be  dissolved, 
when  he  has  done  all  that  the  nature  of  the  case  permits  him  to  do 
according  to  the  reasonable  and  proper  usages  of  his  business. 

The  delivery  of  the  car-load  of  com  on  the  side-track  at  *^  Smith's 
Mills"  terminated  the  liability  of  appellant.  It  would  be.  un- 
reasonable to  require  the  railroad  company  to  employ  a  special 
agent  to  keep  the  com  in  further  custody,  unless  there  was  an 
agreement,  express  or  implied,  to  do  so.  When  the  consignee  was 
informed  that  there  was  no  agent  of  the  company  there,  he  was 
virtually  told  that  there  would  be  no  custody  of  the  goods  by  the 
carrier  after  arrival  The  shipment  after  such  knowledge  was  an 
assent  on  the  part  of  the  shipper  to  the  implied  conditions.  WMm 
V.  Wilminffton,  eic,  R,  Co,y  6  Jones  (N.  C),  47. 

The  case  of  the  Southern  Express  Co,  v.  Armeteady  50  Ala.  360, 
18  not  in  conflict  with  these  views.  That  was  a  delivery  by  an  ex- 
press company,  which  is  ordinarily  required  to  be  a  personal  deliv- 
ery.    Such  companies  may  in  fact  be  justly  said  ''  to  owe  their 
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origin  to  the  modification  of  the  law  in  regard  to  the  deliyeiy  of 
goods  in  favor  of  water  carriers  and  railway  companies.''  Hntch. 
on  Oarr.9  §  379.  That  decision  was  furthermore  based  on  the 
ground  that  the  evidence  failed  to  show  any  contract,  express  or 
implied,  waiving  a  personal  delivery. 

For  the  reasons  above  given,  the  second  ohaige  given  by  the 
Oirouit  Oonrt  was  clearly  erroneous. 

The  firsfc  charge  requested  by  appellant  was  properly  refused.  It 
was  vicious,  in  assuming  that  the  liability  of  the  railway  company 
depended  on  its  negligence,  or  that  of  its  agents.  Being  a  common 
carrier,  the  road,  in  the  absence  of  a  special  contract  limiting  its 
oommon-law  liability,  was  an  insurer  against  every  loss  or  damage 
except  that  occasioned  by  the  act  of  Gk>d  or  the  public  enemy.  It 
is  obnoxious  to  the  further  objection  that  it  faUs  to  recognize  the 
duty  of  exculpation  which  is  always  cast  on  common  carriers,  where 
a  damage  or  injury  is  shown  in  the  case  of  goods  delivered  to  them 
for  carriage.  In  such  cases  the  general  rule  is  that  the  onus  of 
proof  is  always  on  the  carrier  to  show  that  his  liability  terminated 
before  the  loss  or  damage  in  question  occurred.  Bedl  on  Oarr.,  § 
113;  WartOaw  v.  South  Car.  Railway,  11  Bich.  337. 

The  question  to  the  witness  Oopeland  and  his  answer  were  rele- 
vant and  properly  admitted.  The  evidence  thus  elicited  tended  to 
show  the  amount  of  com  delivered  to  appellant  for  transportation. 
The  experiment  of  measuring  out  some  of  the  same  com,  with  the 
same  barrel  originally  used,  was  proper,  to  test  the  capacity  of  the 
vessel  used  and  the  consequent  aoonracy  of  the  first  measurement 

Bevened  and  remanded. 


PlBBTlCAyT.  McOAUU 

(MAte.4lia) 

m 

Bl,  about  to  oomiiMiioa  boainaM,  applied  to  the  pUdatlft  for  goods  on  eiadit 
The  plalntlflii  wrote  him  that  thej  would  be  wilUog  to  fill  «*hia  oider^  If  he 
woald  give  them  the  defendant,  who,  thej  aald,  they  niideratood  Indoned 
to  him.    The  defendant  thareopoii  wiote  them  that  ha  had  read  their 
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ktlor,  ud  Mk0d  them  to  '*ill  add  bUl,"  adding,    "I  indone  Mr.  B.,  and  I 
kope  he  wmj  baewoa  mm  of  your  beol  eiuloiiion."    Bdd  not  %  eontlnning 


ACTION  on  a  goaranty.    The  opinion  ttatet  the  oaee.    The  de* 
fondant  had  judgment  below. 

W.  F.  Ohv0r,  and  Thos.  B.  W$tmoTty  for  appellants. 

Qm.  W.  Taylor,  and  Boyles,  Faith  <t  Claud,  oontra. 

Stonb,  J.  The  question  in  this  ease  is,  whether  there  was  a 
continuing  guaranty,  or  whether  it  extended  to  only  one,  and  the  first 
purchase.  A  brief  history  of  the  transaction  is  necessary  to  a  proper 
solution  of  this  question.  Ferryman  ft  Co.  were  wholesale  dealers 
in  the  city  of  Mobile.  Bums,  proposing  to  go  into  a  retail  business 
in  the  country,  had  a  letter  written  to  them,  asking  credit,  and 
asking  them  to  fill  a  bill  he  forwarded,  amounting  to  some  two 
hundred  or  more  dollars.  To  this  they  replied,  April  28,  1880, 
in  which  they  used  the  foUovring  language  :  *'As  we  have  no  per- 
sonal knowledge  of  you,  we,  as  prudent  business  men,  would  in  the 
outset  be  compelled  to  require  of  [you]  security  of  some  kind  by 
personal  indorsement,  or  otherwise.  Time  is  no  object  with  us, 
—  all  we  desire  is  to  have  matters  properly  secured  ;  and  if  you 
can  do  so  by  giving  such  men  as  Ifr.  0.  0.  McOall,  who  Mr.  Hen- 
s<m  says  indorsed  for  you,  we  are  perfectly  willing  to  fill  your  order, 
not  confining  you  to  30  or  60  days,  but  letting  it  stand  orer  until 
faU,  if  your  needs  require  it ;  and  we  feel  assured,  that  under  such 
an  arrangement,  we  can  make  it  to  your  interest,  and  that  we  can 
gire  you  full  satisfaction  in  goods  and  prices."  To  this,  0.  0.  Mc- 
Oall replied,  of  date  May  6,  1880,  in  which  he  said  :  ''I read  the 
letter  you  wrote  to  Mr.  J.  R.  Bums,  in  regard  to  furnishing  him 
groceries,  and  noticed  that  my  name  would  enable  him  to  procure 
a  stock,  and  resume  business.  Mr.  Bums,  I  understand,  requested 
you  to  send  him  a  bill  of  goods,  which  you  have.  You  will  now 
please  fill  the  said  bill,  less  one  barrel  of  South-Side  whiskey,  and 
ship  by  first  boat  to  Tuskaloosa.  Let  me  say  to  you,  I  indorse  Mr. 
J.  B.  Bums,  and  hope  that  he  may  become  one  of  your  best  cus- 
tomers.    Mr.  Bums  will  send  you  about  fifty  dollars  by  boat  ;  and 
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as  times  are  dull,  and  oar  Circuit  Court  is  oyer,  it  may  be  fall  —  say, 
first  day  of  November^  before  he  can  send  you  much  money ;  bnt 
he  will  send  what  he  can  during  the  summer/'  On  the  receipt  of 
this  letter.  Ferryman  ft  Co.  shipped  the  bill  of  goods  previously 
ordered,  amounting  to  about  $166.  They  subsequently  made  ship- 
ment to  him,  from  time  to  time,  and  receired  remittances  from 
him.  The  last  order  filled  was  December  2d,  1880,  and  the  remit- 
tances made  by  Bums  overpaid  the  first  bill  purchased.  Demand 
of  payment  was  made  of  Bums,  and  he  failed  to  pay.  He  was  then 
insolvent.  This  suit  was  then  brought  against  McCall,  on  the 
alleged  guaranty  contained  in  his  letter. 

There  is  one  remark  in  McCall's  letter,  which  unexplained 
indicates  that  Bums  was  expected  to  give  further  orders.  '^I 
indorse  Mr.  J.  B.  Bums,  and  hope  that  he  may  become  one  of 
your  best  customers.''  But  in  construing  this  letter,  we  must  not 
only  examine  it  in  all  its  parts,  but  we  must  consider  the  letter  of 
Ferryman  &  Co.,  to  which  it  is  a  reply.  Bums  had  then  forwarded 
but  one  order  for  goods,  and  we  are  not  informed  that  he  contem- 
plated forwarding  others ;  or  if  he  did,  that  either  Ferryman  &  Co. 
or  McCall  knew  he  so  intended..  They  propose,  if  the  security  they 
required  can  be  furnished,  '*to  fill  your  order,"  in  the  singular 
number.  This  of  course  referred  to  the  order  they  then  held,  for 
there  was  then  no  other  order.  In  reply  to  this,  McCall  writes, 
.after  referring  to  the  Ferryman  letter,  ''you  will  now  please  fill  the 
said  bill,  less  one  barrel  of  South-Side  whiskey,"  etc.  ''  Let  me  say 
to  you,  I  indorse  Mr.  J.  R.  Bums,"  etc.  We  think  this  a  clear 
indorsement,  of  guaranty,  of  the  one  purchase  then  made.  The 
superadded  hope,  that  Bums  would  become  one  of  their  best  cn8«- 
tomers,  is  too  indefinite  in  terms  to  constitute  the  letter  a  continuing 
guaranty. 

Speaking  of  a  guaranty,  in  Douglass.  y»  Reynoidsy  7Fet  113,  Jus- 
tice Stoby,  of  the  United  States  Supreme  Court,  said  :  ''It  being 
an  engagement  for  the  debt  of  another,  there  is  certainly  no  reason 
for  giving  it  an  expanded  signification,  or  liberal  construction  beyond 
the  fair  import  of  the  terms.  *  *  The  law  will  subject  a  man,  having 
no  interest  in  the  transaction,  to  pay  the  debt  of  another,  only  when 
his  undertaking  manifests  a  clear  intention  to  bind  himself  for  that 
debt."  Many  rulings  have  been  made  bearing  on  this  question. 
We  subjoin  the  pivotal  words  copied  from  several  guaranties,  which 
it  was  declared   bound  the  guarantors  only  for  n  single,    first  pur- 
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chase  or  transactioiiy  and  did  not  amount  to  a  continuing  guar- 
anty. 

*'To  any  gentleman  in  the  city  of  New  York  :  Lewis  0.  Aldricks, 
a  young  man  living  in  this  place  [  Hartford]  ^  haying  a  desire  to 
enter  into  trade  in  a  small  way,  and  feeling  ourselves  confident  of  his 
well  managing  the  business,  we  here  offer  ourselves  in  security  to  any 
gentleman  who  may  feel  disposed  to  give  him  credit,  not  exceeding 
seven  hundred  dollars ;  to  be  bound  and  held  firmly  by  this  writing, 
to  pay  the  said  sum  of  seven  hundred  dollars,  or  any  sum  less,  as 
the  said  Lewis  C.  Aldricks  may  see  proper  to  contract."  Aldricks 
made  purchases  at  two  several  times  the  aggregate  sum  being  less 
than  seven  hundred  dollars.  Aldricks  v.  Higgins^  16  S.  &  R.  213. 
''Messrs.  Anderson  &  Oanan  :  Mr.  Pratt  having  informed  me  that 
he  is  making  some  purchases  from  you,  and  not  being  acquainted 
with  you,  that  you  wish  some  reference ;  though  not  personally 
acquainted,  yet  I  would  say  from  my  knowledge  of  Mr.  Pratt  tl^t 
you  might  credit  him  with  perfect  safety,  and  that  any  thing  he 
might  purchase  from  you,  I  would  see  paid  for.'*  Anderson  v.  Blah- 
eljfy  2  W.  &  S.  237.  ''Whatever  goods  you  sell  to  Addison  Burk,  to 
be  sold  in  our  store,  we  will  consent  that  he  may  take  the  money 
out  of  our  concern  to  pay  for  the  same  ;  only  you  must  treat  him 
as  well  about  prices  and  length  of  credit,  as  you  do  your  best  custo- 
mers. The  said  Addison  shall  have  the  liberty  of  taking  the  pay 
out  of  our  concern  as  fast  as  the  goods  are  sold.''  Baker  v.  Rand, 
13  Barb.  152.  "There  is  a  fair  prospect  that  Mr.  Richards  could 
sell  a  few  chamber  suits,  if  he  had  them.  If  you  will  let  him  have 
them,  we  will  see  that  you  receive  pay  for  them  as  sold,  or  soon 
after."  Hayden  v.  Crane,  1  Lans.  181.  "If  you  will  let  the 
bearer  have  what  leather  he  wants,  and  charge  the  same  to  himself, 
I  will  see  that*  yon  have  your  pay  in  a  reasonable  length  of  time. " 
Oard  V.  Stevens,  12  Mich.  292.  See,  also,  TenEyck  v.  Vander- 
poely  8  Johns.  120 ;  Cremer  v.  ffigginson,  1  Mason,  323 ;  Eiay  v. 
Oroves,  6  Bing.  276  ;  Boston  <§  S.  Glass  Co.  v.  Moore,  119 
Mass.  435. 

If  the  guaranty  express  that  the  goods  are  to  be  sold  from  time 
to  time,  or  if  it  be  clearly  implied  that  such  is  the  understanding 
and  agreement,  then  the  rule  is  different.  Cahuzac  v.  JSamini,  29 
Ala.  288,  There  is  nothing  in  our  former  rulings  opposed  to  the 
principles  stated  above.  Walker  v.  Forbes,  25  Ala.  139  ;  &  c,  81 
id.  9. 
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We  think  the  guaranty  in  the  present  case  is  not  definite  enoogh 
to  be  classed  as  continuing,  and  therefore  hold  it  was  exhausted 
when  the  first  purchase  was  made.  That  being  paid  for,  plaintiflh 
show  no  cause  of  action. 

The  judgment  is  afBrmed. 

JudgmmU  afimmi. 


Housiov  V.  Blaokmav. 

m  Ala.  on.) 

Jk9A  —  wohmiwjf  —  Muiband  to  wife  —  eMmoe  to  dum  ccmM^roMmi^ 

A  dMd  of  lands  from  hosbnnd  to  wife,  ezprwMed  to  be  in  consideration  of  love 
and  afieotlon,  and  one  dollar  paid,  is  rolnntary  aa  to  then  existing  creditors 
of  the  husband,  and  if  assailed  b/  them,  parol  evidence  is  incompetent  to 
show  a  ▼alnable  consideration. 


6 


ILL  to  submit  land  to  payment  of  a  debt.     The  opinion  states 
the  case.    The  plaintifF  had  judgment  below. 


W.  H.  Barnes  <t  Son,  for  appellant. 
Jno.  M.  OhiUan,  contra. 

Bbiokbll,  0.  J.     [Omittint^  a  minor  point.] 

At  common  law,  a  consideration  was  not  essentially  necessary  to 
the  validity  of  a  deed.  Thus  in  Plowden  it  is  said,  arguendo,  that 
^*  by  the  law  of  England  there  were  two  ways  of  making  contracts 
for  lands  or  chattels  ;  the  one  by  words,  the  other  by  writing ;  and 
because  words  were  often  spoken  unadvisedly,  and  without  delibera- 
tion, the  law  had  provided,  that  a  contract  by  words  should  not 
bind  without  consideration.  But  where  the  agreement  was  by 
deed,  there  was  more  time  for  deliberation  ;  for  which  reason 
deeds  were  received  as  a  lien  final  to  the  party,  and  were  adjudged 
to  bind  him,  without  examining  upon  what  cause  or  consideration 
they  were  made.''  4  Oreen.  Cruise,  title  Deed,  ch.  2,  §  36.  This 
was  said  of  a  feoffment ;  but  elsewhere  it  is  said,  a  consideration 
became  requisite,  even  to  the  validity  of  a  feoffment,  as  none  could 
be  implied.  In  deeds  of  bargain  and  sale,  the  expression  of  any, 
the  slightest  consideration — for  instance,  a  pepper-corn  even  —  will 
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sapport  them,  as  between  the  parties.  The  only  use  and  operation 
of  the  expression  of  a  consideration,  or  the  introduction  of  a  clanse 
reciting  a  oonsideration,  is  to  present  a  resulting  trust  to  the 
grantor,  and  to  estop  him  from  denying  the  making  and  effect  of 
the  deed  for  the  uses  therein  declared.  BMenr.  Seymour,  8  Oonn. 
804  (dl  Am.  Dec.  661) ;  Meeker  y.  Meeker,  16  id.  883 ;  OrotU  v. 
Ibwnsend,  2  Hill,  564 ;  Ooodepeed  y.  Fuller,  46  Me.  141 ;  Souver- 
ijfe  T*  Arden,  1  Johns.  Oh.  240 ;  Grapes  t.  Graves,  29  N.  H.  129. 

Though  a  deed  is  ralid  and  operatire  as  between  parties  and  their 
priyies,  whether  founded  on  a  consideration  or  not,  if  any  is  ex- 
pressed, it  may  for  a  want  of  a  raluable  consideration  be  void  as  to 
the  creditors  of  the  grantor.  When  assailed  by  creditors  whose 
demands  were  in  existence  at  the  time  of  its  execution,  the  burden 
of  proving  a  consideration,  and  a  consideration  which  will  free  it 
from  the  imputation  of  being  made  to  hinder,  delay  or  defraud 
creditors,  rests  upon  the  grantee,  or  those  claiming  under  him.  The 
recital  of  consideration  in  the  deed,  as  to  creditors,  is  not  evidence — 
it  is  no  more  than  the  mere  admission  or  declaration  of  the  grantor. 
MeCMny.  Wood,  4  Ala.  258  ;  Br.  Bank Deeaiur  y.  Kinsoy,  6  id.  9 ; 
MeOiniry  y.  Reeves,  10  id.  137  ;  McOaskh  y.  Amarine,  12  id.  17 ; 
Falkner  t.  LsUh,  15  id.  9  *  Dolin  y.  Gardner,  id.  758  ;  Hubbard 
y.  Allen,  69  id.  288. 

In  Potter  y.  Grade,  68  Ahi.  308,  it  was  said  by  this  court :  ''  It 
is  the  settled  law  of  this  State,  that  a  deed  impeached  by  creditors, 
for  fraud,  actual  or  constructiye,  cannot  be  supported  by  evidence 
of  considerations  different  from  those  alleged  in  it.  Murphy  v. 
Br.  Bank  Mobile,  16  Ala.  90.  It  is  at  all  times  dangerous  to  relax 
the  conservatiye  principle  of  law,  which  declares,  that  when  parties 
enter  into  a  contract  and  reduce  its  stipulations  to  writing,  the 
written  memorial  is  the  sole  expositor  of  the  contract,  and  cannot 
in  the  absence  of  fraud  be  varied  by  parol  evidence.  Mistakes  may 
occur,  requiring  a  court  of  equity  to  intervene  and  correct,  so  thi^ 
the  contract  may  conform  to  the  intention  the  parties  proposed  ex- 
pressing. But  without  fraud  or  mistake,  as  between  the  parties, 
the  written  contract  is  conclusive.  When  assailed  by  creditors,  it 
must  be  taken,  as  to  the  parties  to  it,  as  it  may  be  written.  It 
cannot  be  supported  by  falsifying  express  recitals,  which  it  must  be 
prosumed  were  deliberately  made,  and  deliberately  accepted. '|. 

In  MaigleyY.  Haiuer,  7  Johns.  841,  it  was  said  by  tl|e  ciourt : 
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''It  is  a  settled  rule,  that  when  the  consideration  is  expressly  stated 
in  a  deed^  and  it  is  not  said  also,  '  and  for  other  considerations,' 
yon  cannot  enter  into  proof  of  any  other  ;  for  that  would  be  con- 
trary to  the  deed.  *  *  The  same  role  prevails  in  equity,  accord- 
ing to  the  oases  of  Clark9on  v.  Hanwatf,  2  P.  Wms.  203,  and  of 
Peacock  V.  Monk,  1  Vesey,  Sr.,  127/* 

In  Wilkinson  v.  WUktnwn,  2  Dev.  Eq.  d77«  it  was  said  by  Judge 
Oaston,  considering  this  question  :  ''Written  instruments  are  to 
be  regarded  as  the  authentic  and  permanent  memorials,  which  the 
parties  pass  deliberately,  appointed  to  testify  to  all,  and  forever, 
what  they  have  done.  Parol  evidence  is  in  its  nature  less  satis- 
factory. It  maybe  tainted  ^th  falsehood,  perverted  by  ignorance, 
prejudice,  favor,  or  mistake,  and  is  liable  to  mislead,  because  of 
the  weakness  of  human  memory.  It  is  not  to  be  questioned  but 
that  the  general  rule,  which  declares  parol  evidence  inadmissible, 
to  contradict  or  substantially  to  vary  the  terms  of  a  written  instru- 
ment, obtains  in  a  court  of  equity  equally  as  in  a  court  of  law.  The 
oonsideration  upon  which  a  deed  is  made,  is  an  important  part  of  the 
oontract ;  and  when  it  is  distinctly  declared,  parol  evidence  is  not 
more  admissible  to  contradict,  or  substantially  to  vary  that,  than 
any  other  term  upon  which  the  parties  have  thus  expressed  their 
agreement. 

The  conveyances  of  lands  between  individuals,  of  most  frequent 
use,  are  deeds  of  bargain  and  sale,  or  deeds  operating  as  covenants 
to  stand  seized  to  uses.  These  conveyances  derive  their  operation 
from  the  English  statute  of  uses,  a  part  of  our  common  law,  or 
from  our  own  statute  of  uses,  the  same  in  substance.  Horlon  v. 
SMge,  29  Ala.  478 ;  Paiton  v.  Beecher,  62  id.  588.  A  valuable,  as 
distinguished  from  a  good  consideration,  is  necessary  to  support  a 
bargain  and  sale ;  while  a  good  consideration  is  essential  to  support 
a  covenant  to  stand  seized.  When  either  of  these  considerations 
singly  is  expressed  in  a  conveyance  of  lands,  to  receive  parol  evi- 
dence that  the  other  was  the  real  consideration  would  alter  the 
character  of  the  conveyance. 

The  conveyance  now  assailed  was  made  by  a  husband  to  his  wife. 
The  consideration  is  expressed  upon  its  face  in  these  words  :  "  as 
well  for  and  in  consideration  of  the  love  and  affection  which  he  has 
and  bears  toward  the  said  Mattie  B.  Houston,  as  for  the  sum  of  ons 
dollar  paid  to  him  cash  in  hand  by  the  said  party  of  the  second  part. 
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the  reoeipt  whereof  is  hereby  acknowledged."  The  propoBition  is, 
by  parol  to  show  that  the  real  consideration  was  the  payment  or 
aecarity  of  a  debt,  exceeding  four  thousand  dollars,  owing  by  the 
husband  to  the  wife,  for  moneys  of  her  statutory  separate  estate, 
which  he  had  received  and  converted  to  his  own  use.  The  admissi- 
bility of  the  parol  evidence  is  the  decisive  point  of  the  case. 

There  can  be  no  doubt,  that  a  deed  founded  on  and  expressing  a 
merely  nominal  consideration  must  be  deemed  voluntary  as  to 
creditors.  Ridgemty  v.  Utvderwoody  4  Wash.  C.  G.  133.  In  Murphy 
V.  Br.  Bank  of  Mobile^  16  Ala.  90,  the  conveyance  was  of  slaves,  by 
a  husband,  to  a  trustee  for  the  sole  and  separate  use  of  the  wif e, 
and  recited  that  it  was  made  ''for  and  in  consideration  of  his 
anxiety  to  provide  for  his  said  wife  a  competent  support  in  case  of 
any  future  misfortune  and  embarrassment,  and  in  and  for  the 
further  consideration  of  one  dollar,  in  hand  paid."  When  assailed 
as  voluntary  by  creditors,  it  was  proposed  to  support  it  by  parol 
evidence  that  the  slaves  had  been  originally  given  to  the  husband 
by  the  wife's  father,  upon  condition  that  he  would  settle  them  to 
the  separate  use  of  the  wife,  and  that  the  deed  was  made  in  com* 
pliancewith  this  promise.  It  was  said  by  Dargan,  J.,  speaking 
for  the  court :  ''  Here  the  deed  sets  out  the  consideration  on  which 
it  purports  to  have  been  executed,  to  wit,  the  anxiety  of  the  grantor 
to  provide  for  his  wife,  and  one  dollar  in  cash  paid.  The  proof 
would  establish,  that  the  deed  was  executed  in  conformity  to  the 
understanding  entered  into  by  Dorsey  at  the  time  the  negroes  were 
delivered  to  him.  This  is  a  consideration  entirely  different  from 
that  mentioned  in  the  deed,  and  parol  proof  cannot  be  received  to 
establish  it  without  violating  the  wellnsettled  rules  of  evidence." 

That  case  was  in  a  court  of  law ;  but  the  rules  of  evidence  are,  a» 
we  have  seen,  the  same  in  courts  of  equity,  unless  a  reformation  of 
the  conveyance  is  sought  because  of  fraud  or  mistake.  Here  there 
IS  an  authority,  decisive  of  this  point,  which  has  been  unquestioned 
and  approved  for  more  than  thirty  years.  We  are  not  at  all  inclined 
to  depart  from  it.  If  it  was  not  apparent  from  the  face  oi  the  deed, 
that  the  expression  of  one  dollar  as  of  the  consideration  was  merely 
nominal,  and  introduced  to  give  the  deed  the  appearance  of  a  bargain 
and  sale  —  if  it  was  necessary  to  resort  to  parol  evidence  to  ascertain 
whether  that  consideration  was  adequate — we  do  not  say  the  parol 
evidence  of  an  adequate  pecuniary  consideration  would  not  be 
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admissibla  Bnt  that  consideration  being  manifestly  nominal,  and 
therefore  not  ohanging  or  expressing  any  other  than  the  merely 
good  consideration  of  love  and  affection^  the  parol  evidence  was 
inadmissible.  Excluding  it^  the  conyeyance  is  purely  yoluntaiji 
and  void  against  the  existing  creditors  of  the  grantor. 
Let  the  degree  ot  the  ohanoftllor  be  afflrmed. 


SIJPREME   COURT 


NEBRASKA. 


(It  Net.  tt6.) 

Cm  who  baje  ftre  pTomisaory  notes  of  the  Imob  Talue  of  tlOOoMh,  Moofad  bgr 
mortgage  on  real  estate,  for  $80,  a  few  days  before  one  of  them  la  doe,  mmf 
pnpnty  he  found  not  a  bona  Jlde  purehaaer.* 

AOTION  on  promissory  notes.      The  opinion  states  the 
The  defendant  had  judgment  below. 


Pintro  d  8My  and  B.  F.  Perkins,  for  appellant. 
Datridsan  dk  EasUrday  and  T.  Applhge^  dt  San,  for  appeUees. 

•Bet  where  a  beak  pgrohaaednotea  for  thiec  SfUia  of  tlieir  fiMe  ▼abie.tbe  beak  may 
prapertybefooadaftimajIdepaicliaaeriBthealiaeooeofproofof  thelrrea]  vahie.  Ctti- 
aern*  Baab Y.  Ayman^K Neb. 641. 

y OL.   XLI  —  96 
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Maxwell^  0.  J.  In  Juiiuary,  1876,  the  defendants  applied  to 
one  B.  F.  Perkins,  agent  of  P.  D.  Cheney  and  others,  for  a  loan  of 
$200.  A  loan  for  the  above  amount  was  obtained  on  five  years'  time, 
the  interest  thereon  to  be  twenty  "per  cent  per  annum,  the  defend- 
ants paying  Perkins  $150  out  of  the  $200  for  his  servioes  in  effect- 
ing the  loan.  Eleven  notes,  one  for  $200  and  ten  for  $20  each  ap- 
pear to  have  been  taken,  but  the  note  for  $200  and  five  of  the 
interest  notes  appear  to  have  been  paid,  at  least  are  not  directly 
inyolyea  in  this  case.  Five  of  the  interest  notes,amounting  to  $100, 
were  secured  by  a  separate  mortgage,  and  on  the  3d  of  January, 
1877,  were  transferred  to  the  plaintiff.  He  claims  to  have  pur- 
chased the  same  for  $30,  and  to  be  a  ifma  fide  purchaser.  The 
court  below  found  that  he  was  not  a  bona  fide  purchaser  and  dis- 
missed  the  action.     He  appeals  to  this  court. 

The  only  question  presented  by  the  record  is  whether  or  not  he 
is  a  bofia  fide  purchaser.  The  rights  of  a  holder  of  negotiable  paper 
purchased  before  due  are  to  be  determined  by  the  simple  test  of 
honesty  and  good  faith  on  his  part  in  making  the  purchase.  In  de- 
termining whether  tlie  purchaser  has  acted  in  good  faith  or  not  the 
amount  of  the  consideration  may  become  a  material  inquiry. 

In  DewUt  v.  Perkhia,  22  Wis.  474,  it  was  held  that  purchasing 
a  note  of  $300  for  $5  against  a  solvent  maker  was  very  strong  if  not 
conclusive  evidence  of  bad  faith.  And  a  like  decision  was  rendered 
in  ffuni  v.  Sandfordy  6  Yerg.  387,  where  a  note  for  $333.33  was 
purchased  for  $125,  and  in  Oould  v.  Stwene^  43  Vt.  125;  s.  c,  5 
Am.  Bep.  265,  where  a  note  for  $300  was  purchased  for  $50.  In 
some  of  the  cases  it  is  said  that  the  consideration  must  be  full  and 
fair  as  well  as  valuable.  Ooldemid  v.  Leuns  Co.  Bank,  12  Barb. 
410;  ffatt  V.  Wilson,  16  id.  548. 

In  the  case  at  bar,  notes  for  $100  secured  by  mortgage  upon  real 
estate,  and  presumably  worth  their  face  less  the  interest,  were  pur- 
chased for  $30,  one  of  the  notes  being  then  due  in  a  few  da}'8. 
Was  this  not  sufficient  to  put  the  plaintiff  upon  inquiry  as  to  the 
inception  of  the  notes?  Suppose  the  notes  had  been  stolen  and 
transferred  to  the  plaintiff,  would  not  the  fact  that  he  had  pur- 
chased them  for  less  than  one-third  of  their  face  value  have  been 
sufficient  to  put  him  upon  inquiry  as  to  the  title  he  acquired? 
Courts  have  gone  quite  far  enough  when  they  protect  purchasers 
in  good  faith. 

In  Miller  v.  Race,  1  Burr,  452,  the  action  being  for  a  bank  bill 
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that  was  stolen.  Lord  Mansfield  said:  '*  Here  an  innkeeper  took 
it  bofui  fide  in  his  business,  from  a  person  who  made  the  appearance 
of  a  gentleman.  Here  is  no  pretense  or  suspicion  of  collusion  with 
the  robber,  for  this  matter  was  strictly  inquired  into  at  the  trial, 
and  it  is  so  stated  in  the  case."  **  Indeed,  if  there  had  been  any 
collusion,  or  any  circumstance  of  unfair  dealing  the  case  had  been 
otherwise.  If  it  liad  been  a  note  for  £1,000  it  might  have  been 
suspicious;  but  this  was  a  small  note  for  £21 10s.  only,  and  money 
given  in  exchange  for  it.''  The  same  principles  were  afterward 
applied  by  the  same  judge  to  negotiable  paper,  and  Miller  v.  lUue 
nmy  be  regarded  as  the  leading  authority  upon  this  branch  of  the 
law. 

Again  the  holder  must  have  taken  the  paper  in  the  usual  course 
of  trade  in  order  to  be  protected,  which  does  not  appear  to  have 
been  the  case  with  the  jilaintiff. 

We  have  carefully  read  the  entire  testimony,  and  in  our  opinion 

it  clearly  sustains  the  finding  of  the  court  below.     The  judgment 

IB  therefore  afiirmed. 

JudgmmU  afirmetL 


Wilcox  y.  Drapxb. 

(18H«b.UBJ 

Guaranty  —  ncHee  of  aceeptamce, 
^  absolaie  agreement  of  guaranty  requires  no  nodes  of 

QUFFICIENTLY  reported,  39  Am.  Bep.  222. 


Baymovd  v.  Obebv. 

cat  Neb.  as.) 
StUf'-^  damagea  —  attomei/'»fee$  an  attaekmeai. 

In  an  action  on  an  undertaking  against  principal  and  %unty,  the  pfimetpal 

may  set  ofiP  a  demand  due  him  from  tlie  plaintiff. 
An  unpaid  reasonable  demand  of  attorneys  for  procoring  the  dissolution  oi  aa 

attachment  is  a  proper  item  of  dama^res  in  an  action  upon  the  underuking.* 

'  •To  same  effect.  Butting  ▼.  TaU  («  Ala.  417),  SB  Am.  Bep.  5,  and  note,  IS. 
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AOTION  on  an  undertaking.    The  opinion  stateB  the  case.    The 
pkintiff  had  judgment  below. 

HanooodSAm0,,1»«lMnm>in0nor. 
.  France  dt  Sedgwick^  for  defendants  in  error. 

Maxwell,  G.  J.  This  action  was  brought  by  Oreen  ft  Oo.,  in 
the  District  Court  of  York  county,  upon  an  undertaking  in  attach- 
ment, of  which  the  following  is  a  copy : 

''  Enow  all  men  by  these  presents,  that  we,  Baymond  Brothers, 
as  principal,  and  Gyms  Langworthy,  as  surety,  are  held  and  firmly 
bound  unto  Oreen  ft  Gompany,  in  the  sum  of  five  hundred  and  fifty 
dollars  ($550),  upon  conditions  following:  Whereas  the  said 
Baymond  Brothers  is  about  suing  out  of  the  office  of  the  County 
Court  judge,  in  and  for  said  county,  a  writ  of  attachment  against 
the  property  of  said  Oreen  ft  Gompany,  defendants,  for  the  sum  of 
two  hundred  and  sixty-five  dollars  and  thirty-two  cents  ($265.32), 
in  a  certain  action  against  the  said  Oreen ;  now  if  the  said  Baymond 
Brothers  shall  pay  all  damages  which  the  said  Oreen  ft  Gompany 
may  sustain,  by  reason  of  the  unlawful  suing  out  of  said  writ,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  force. 

''Witness  our  hands,  this  2d  day  of  March,  A.  D.  187a 

Baymoxtd  Brothsbs,  PrineipdL 
Ctbus  Langwobthy,  Surtiff.** 


ft 


Baymond  Brothers,  in  their  answer  to  the  petition,  fir^t^  deny 
certain  facts  stated  therein  ;  seeond,  set  up  as  a  set-off  certain 
drafts  diawn  by  them  on  Oreen  ft  Co.  and  accepted,  upon  which 
there  is  due  the  sum  of  $265.52  and  interest.  Oreen  ft  Company 
demurred  to  the  set-off  and  the  demurrer  was  sustained. 

This  case  seems  to  have  grown  out  of  that  of  Oreen  t.  Raymond^ 
9  Neb.  295. 

The  first  question  to  be  determined  is,  was  the  set-off  of  Baymond 
Brothers  a  proper  matter  of  set-off. 

In  the  case  of  Boyer  t.  Clarhy  3  Neb.  161,  this  court  held  that  a 
claim  for  unliquidated  damages,  the  recoyery  of  which  is  still  un- 
certain, cannot  be  the  subject  of  set-off. 

Section  100  of  the  Code  of  Civil  Procedure  provides  that  :  ''The 
defendant  may  set  forth  in  his  answer  as  many  grounds  of  defense. 
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oounter-olaiiii  and  set-off  as  he  may  have.  Each  must  be  separately 
stated  and  numbered,  and  they  must  refer  in  an  intelligible  manner 
to  the  cause  of  action,  which  they  are  intended  to  answer." 

Section  101  provides  that  ''The  counter-claim  mentioned 
m  the  last  section  must  be  one  existing  in  favor  of  a  defendant,  and 
against  a  plaintiff,  between  whom  a  several  judgment  might  be  had 
in  the  action,  and  arising  out  of  the  contract  or  transaction,  set 
forth  in  the  petition,  as  the  foundation  of  the  plaintiff's  claim,  ov 
connected  with  the  subject  of  the  action.'' 

Section  104  provides  that  ''  A  set-off  can  only  be  pleaded  in  an 
action  founded  on  contract,  and  must  be  a  cause  of  action  arising 
upon  contract,  or  ascertained  by  the  decision  of  the  court." 

The  term  set-off  is  here  preserved,  and  is  distinguished  from 
oounter-claim. 

The  defense  of  set-off  was  unknown  to  the  common  law,  it  being 
purely  the  creature  of  statute,  at  least  lA  courts  having  no  equity 
jurisdiction.  §  13,  ch.  22,  of  2  Oeo.  2,  made  perpetual  by  8  Geo. 
2,  ch.  24,  §4,  provides  that  :  ''  Where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  or  if  either  party  sue  or  be  sued^ 
as  executor  or  administrator,  when  there  are  mutual  debts  between- 
the  testator  or  intestate  and  either  party,  one  debt  may  be  set 
against  the  other,  and  such  matter  may  be  given  in  evidence  upon 
the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  may 
require,  so  as  at  the  time  of  his  pleading  the  general  issue,  when 
any  such  debt  of  the  plaintiff  his  testator  or  intestate,  is  intended  to 
be  inserted  or  given  in  evidence,  notice  shall  be  given  of  the  par- 
ticular sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what 
account  it  became  due,  or  otherwise  such  matter  shall  not  be  allowed 
in  evidence  upon  such  general  issue." 

The  object  of  these  statutes  was  to  prevent  cross  actions  between 
the  same  parties.  laberg  v.  Bawdeuy  8  Exch.  852,  22  Eng.  L.  &  E. 
551  ;  WallisY.  Bastard,  4  De.  O.  M.  &  G.  251  ;  31  Eng.  L.  &  E. 
175.  The  law  of  set-off,  at  the  present  time,  may  be  said  to  consist 
of  the  rules  and  principles  derived  from  adjudications  upon  the 
above  statutes.  A  set-off  is  allowable  in  all  cases  of  mutual  debt — 
that  is,  in  all  claims  in  the  nature  of  a  debt. 

In  Oreen  v.  Farmer,  4  Burr.  2220-1,  Lord  Maksfibld  said  : 
''  Natural  equity  says,  that  cross-demands  should  compensate  each 
other,  by  deducting  the  less  sum  from  the  greater,  and  that  the 
difference  is  the  only  sum  which  can  be  justly  due.     But  positive 
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lawy  for  the  sake  of  the  formB  of  proceeding  and  conyenienoe  <d 
tridy  has  said,  that  each  most  sue  and  recover  separately,  in  sepa- 
rate actions.  It  may  give  light  to  this  case,  and  the  authorities 
cited,  if  I  trace  the  law  relative  to  the  doing  complete  justice  in 
the  same  suit,  or  turning  the  defendant  around  to  another  suit, 
which  under  various  circumstances  may  be  of  no  avail.  Where  the 
nature  of  the  employment,  transaction,  or  dealings  necessarily 
constitutes  an  account,  consisting  of  receipts  and  payments,  debfai 
and  credits,  it  is  certain  that  only  the  balance  can  be  the  debt ; 
and  by  the  proper  forms  of  proceeding  in  courts  of  law  or  equi^ 
the  balance  only  can  be  recovered.  After  a  judgment,  or  deciee 
'^to  account,''  both  parties  are  equally  actors.  Where  there  were 
mutual  debts  unconnected,  the  laws  said  they  should  not  set  off ; 
but  each  must  sue.  And  courts  of  equity  foUowed  the  same  rule, 
because  it  was  the  law  ;  for  had  they  done  otherwise,  they  would 
have  stopped  the  course  of  law  in  all  cases  where  there  was  a  mutual 
demand.  The  natural  sense  of  mankind  was  first  shocked  at  this 
in  the  case  of  bankrupts  ;  and  it  was  provided  for  by  4  Anne,  ch. 
17,  §  11,  and  5  Oeo.  11,  ch.  30,  §  28.  This  dause  must  haye 
everywhere  the  same  construction  and  effect ;  whether  the  question 
arises  upon  a  summary  petition,  or  a  formal  bill,  or  an  action  at 
law.  There  can  be  but  one  right  construction ;  and  therefore  if 
courts  differ  one  must  be  wrong.  Where  there  was  no  bankruptcy, 
the  injustice  of  not  setting  off  (especiaUy  after  the  death  of  either 
party)  was  so  glaring,  that  Parliament  interposed  by  2  Geo.  11,  ch. 
22,  and  8  Geo.  11,  ch.  24,  §  5.'' 

It  is  the  policy  of  our  law  to  settle  in  one  action,  so  tar  as  mxj 
be,  all  claims  arising  upon  contract  between  the  same  parties.  And 
this  too,  whether  the  damages  are  liquidated  or  not.  In  the  esse 
at  bar  the  action  is  brought  upon  the  undertaking — the  contract  of 
the  plaintiff  to  pay  whatever  damages  the  defendant  should  sustain 
by  the  attachment,  if  it  was  wrongfvUy  issued.  In  no  event  can  tho 
judgment  on  the  undertaking  exceed  the  penalty  therein,  while  it 
may  be  very  much  less.  In  our  opinion  it  is  more  in  harmony  with 
the  letter  and  spirit  of  the  C^de  to  allow  a  set-off  to  bo  pleaded  in 
all  actions  founded  upon  contract.  And  that  too,  whether  the 
damages  are  liquidated  or  not.  Stevens  v.  AbU^  15  Kans.  584; 
Ready.  J^ffrlesy  16  id.  634  The  doctrine  of  Boyer  v.  Clark^  i« 
iherdfore  modified  to  that  extent.     And  the  Baymond   BrotherB 
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being  the  principals  in  the  undertaking,  and  the  claim  being  in  theii 
ixvor,  may  be  set  off.     Wagner  v.  tSiockiag,  22  Ohio  St.  297. 

The  value  of  the  services  of  the  attorneys  employed  by  Green  & 
Ck).,  to  procure  a  dissolution  of  the  attachment,  was  a  proper  item 
of  damages,  and  the  fact  that  such  services  had  not  been  paid  for 
would  not  prevent  a  recovery  of  the  amount  reasonably  due.  The 
judgment  of  the  District  Gourt  is  reversed,  and  the  cause  remanded 
for  farther  proceedings. 

Reversed  and  remanded. 


Oabtbbll  y.  Stafford. 

(UNelKlMB.) 

SkihUe  tffiroMde  ^^eaU  ^  landt  ^  efgning  nmneroMdiem. 

Undav  tlM  ■tataie  of  frauds  a  memorandam  of  a  oootract  for  the  lalo  of  lands 

need  berimed  only  by  the  vendor.* 

AOTION  for  specific  performance.    The  opinion  states  the  osm. 
The  plaintiff  had  judgment  below. 

OMy  dt  Hadettf  for  appellant. 

PemberUm  it  Fbrbes,  for  appellee. 

Maxwell,  J.  This  is  an  action  to  enforce  the  specific  perform- 
ance of  an  alleged  contract  for  the  conveyance  of  real  estate.  The 
land  in  controversy  is  situated  in  Gage  county,  and  the  plaintiff  is 
a  resident  of  that  county,  while  the  defendant  is  a  resident  of  Cali- 
fornia. The  contract  was  made  by  certain  real  estate  agents  on 
behalf  of  the  defendant,  upon  the  authority  of  certain  letters  signed 
**  Mrs.  Julia  A.  Stafford."  A  decree  was  rendered  in  the  court 
below  in  favor  of  the  plaintiff.  The  defendant  appeals  to  this 
court.  It  appears  from  the  evidence  that  during  the  summer  of 
1879  a  letter,  of  which  the  following  is  a  copy,  was  delivered  to 
Messrs.  Somers  &  Schell,  real  estate  agents.  Beatrice. 

*  See  SUel  ▼.  Fife  (48  Iowa,  W),  ao  Am.  Bep.  a8& 
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MoHTicELLOy  Napa  Go.^  Gal.,  June  11,  1879. 
Real  EiiaU  Agent,  Beatrice,  Neb. : 

.  Dbab  Sib  —  Not  being  acquainted  with  the  name  of  a  real  estate 
agent  in  your  place,  you  will  excuse  the  omission.  I  have  a  farm 
in  Qtkge  county,  Neb.,  which  I  am  very  desirous  to  sell,  and  want 
to  put  it  into  the  hands  of  some  agent  who  will  attend  to  it 
promptly.  I  will  sell  it  yery  cheap  as  I  atn  in  Galif omia  sick,  and 
need  the  money.  It  is  known  as  the  ''  Stafford  farm  "  and  has  be- 
longed to  me  and  my  husband,  now  deceased,  over  twenty  years, 
you  can  see  the  deed  recorded  in  the  Beatrice  clerk's  office.  It  is 
situated  on  the  Little  Nemaha  river.  It  is  a  fine  farm,  well  wa* 
tered  and  well  timbered,  with  plenty  of  rich  bottom  land.  Seyeral 
years  ago,  0.  E.  Mo:)re,  residing  in  the  same  neighborhood,  offered 
me  two  thousand  dollars  for  it,  but  I  did  not  then  wish  to  sell.  I 
have  lately  offered  it  for  eighteen  hundred  dollars,  but  if  you  take 
it  in  hand  I  would  like  for  you  to  do  the  best  that  you  can.  O. 
Hillman,  of  Hooker,  eight  miles  distant  from  my  place,  has  charge 
of  it,  and  has  rented  it  to  Peter  Stockhouse.  I  would  like  to  hear 
from  you  immediately,  and  if  you  will  attend  to  this  promptly  it  is 
all  that  I  can  desire. 

Yours  very  respectfully. 

Address  Mrs.  Julia  A.  Staffobd, 
Monticello,  Napa  Go.,  GaL 

To  this  the  following  letter  was  sent  directed  to  ^'  Mrs.  JnUa 
Stafford,  Monticello,  Napa  county,  California: " 

Tours  of  the  11th  inst.  has  fallen  into  our  hands.  We  will 
take  charge  of  your  land  and  sell  it  to  the  best  advantage  as  soon  as 
possible.  Please  give  us  the  terms  upon  which  you  are  willing  to 
sell.  It  is  very  hard  to  get  all  cash  down  for  land.  If  you  will 
take  one-third  down,  and  balance  in  one  and  two  years  at  ten  per 
cent  on  deferred  payments,  we  could  sell  quicker  no  doubt.  But 
give  us  your  terms  and  we  will  go  to  work  and  sell  as  quick  as  po8> 
sible.     Tours, 

SOMBBS  &  SOHBLL. 

To  this  they  received  the  following  reply: 

Monticello,  Napa  Co.,  Gal.,  June  24th. 
Messrs.  Somers  &  Schell,  Beatrice,  Nebraska: 

Tours  of  June  18th  came  promptly  to  hand  to-day,  and  I  hasten 
to  reply.     The  place  at  $1,800  cash,  would  be  very  cheap.     I  would 
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much  prefer  to  sell  at  that  figure  for  cash,  than  to  get  more  and 
wait;  bat  if  you  cannot  sell  at  that  figure  for  cash,  I  will  take  $2,500, 
one-third  down  and  the  balance  in  one  and  two  years  at  ten  per 
cent  interest  on  remainder,  with  mortgage  for  security  on  the  place. 
If  possible  I  would  like  to  have  it  sold  before  the  first  of  next  Sep- 
tember. The  place  is  an  uncommonly  good  one,  and  I  am  very 
anxious  to  selL  Please  do  the  best  you  can,  and  thanking  you  for 
promptness  in  the  matter,  I  am  yours  very  respectfully, 

Mrs.  Julia  Stafford, 

MonticeUo,  Napa  Go.,  OaL 

In  reply  Somers  &  Schell  sent  the  following: 

Sept.  6 — ^9. 
Mrs.  Julia  Stafford,  MonticeUo,  California: 

Dear  Madam  — We  haye  an  offer  from  M.  H.  GartreU,  of 
$1,500,  for  your  n.  w.  one-fourth  1  —  6 — 8,  in  this  county.  Will 
pay  $500  cash,  balance  in  five  annual  payments  of  $200  each,  with 
eight  per  cent  interest.  We  tried  to  get  better  offer  out  of  him, 
and  told  him  what  your  price  was.  We  however  write  you  in  re- 
gard to  the  matten    Write  us  by  return  mail.     Yours  truly, 

Somers  &  Scheli. 

The  letter  received  in  answer  to  the  above  is  as  follows: 

MoKTiOELLO,  Napa  Go.,  Gal.,  Sept.  12,  1879. 
Messrs.  Somers  &  Schell,  Beatrice,  Nebraska: 

Sirs — Yours  of  Sept  6th,  is  just  received.  I  think  the  price 
too  low,  but  as  I  am  in  very  needy  circumstances  and  must  have 
money,  I  have  after  much  deliberation  concluded  to  take  it.  I  am 
anxious  for  you  to  sell  it  and  close  the  affair  as  soon  as  possible^ 
because  I  need  the  money  at  present  very  much.     Yours  truly, 

Mrs.  Julia  Stafford, 

MonticeUo,  Napa  Go.,  Galifomiai. 

On  receipt  of  the  letter  of  September  12  Somers  &  Schell  ad- 
dressed a  letter  to  the  defendant  at  MonticeUo,  Galifomia,  contain- 
ing a  deed  for  her  to  execute  to  Mr.  OartreU,  etc.  To  this  letter 
they  received  the  foUowing: 

MoimoELLO,  Napa  Go.,  Sept.  80. 
Messrs.  Somers  &  Schell: 

Yours  of  the  16th  of  September  with  the  deed  was  received  by 

me  a  few  days  aga    Owing  to  the  fiiot  that  there  is  no  notary  pub- 

Vol,  XLI  — 97 
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lie  or  proper  officer  to  sign  the  deed  before,  near  here,  I  have  been 
unable  to  return  it  and  will  not  be  able  to  send  it  back  for  aboat  a 
week  from  this  day.  I  therefore  thought  proper  to  drop  you  a  line 
to  let  you  know  the  cause  of  the  delay.  I  may  just  mention  here 
in  this  connection  that  before  sending  the  mortgage  and  also  the 
notes,  I  wish  you  to  have  them  recorded.  Send  the  notes  and 
mortgage  to  my  address  at  Germantown,  Colusa  Co.,  CaL,  in  regis- 
tered letters  in  care  of  T.  C.  Hillman. 

Very  respectfully, 
•  Mrs.  Julia  Stafford, 

'  Germantown,  Colusa  Co.,  CaL 

On  the  3d  of  October  of  that  year,  a  letter  dated  at  Montioello, 
California,  signed  ''Mrs.  Julia  A.  Stafford,"  was  sent  to  Messrs. 
Somers  &  Schell,  saying  that  the  deed  for  the  land  in  question 
would  be  sent  on  the  7th  inst.  It  is  unnecessary  to  refer  to  the 
other  letters  set  out  in  the  record. 

No  deed  for  the  land  in  controversy  has  been  received,  and  this 
action  was  brought  by  the  purchaser  to  enforce  the  contract. 

[Omitting  minor  points.] 

The  fourth  objection  is  that  there  is  no  contract  in  writing.  Our 
statute  provides  that  ''every  contract  for  the  leasing,  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any  lands,  or  any  interest 
in  lands,  shaU  be  void  unless  the  contract  or  some  note  or  memo- 
randum thereof  be  in  writing  and  signed  by  the  party  by  whom  the 
lease  or  sale  is  to  be  made.'*  Comp.  St.  287.  By  the  fourth  sec- 
tion of  the  statute  of  frauds  and  Perjuries  (29  Char.  2),  it  was  en- 
acted that  "no  action  shall  be  brought  whereby  to  charge  any 
executor  or  administrator  upon  any  special  promise  to  answer  in 
damages  out  of  his  own  estate ;  or  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriages  of  another  person;  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage;  or  upon 
any  contract  for  the  sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them,  or  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.''    The  law  is  now 
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well  settled  that  nnder  this  statute  the  agreement  need  only  be 
signed  by  him  who  is  to  be  charged  by  it.  Selon  ▼.  Slade,  7  Ves. 
265;  Fowle  y.  freeman,  9  id.  851;  Martin  v.  Miiehell,  2  Jac.  & 
W.  426;  Laythoarp  v.  BryafU,  2  Bing.  N.  0.,  785;  Ballard  ▼. 
Walker,  8  Johns.  Gas.  60;  Clason  y.  BaiUy,  14  Johns.  484;  MeOrea 
T.  Purmoriy  16  Wend.  460  (80  Am.  Dec.  108)  ;  Penniman  y. 
Hartshorn,  18  Mass.  87;  Thayer  y.  Luce,  22  Ohio  St.  62;  Justice 
y.  Lang,  42  N.  Y.  498;  B.  o.,  1  Am.  Rep.  576;  Lotober  y.  Oonnit, 
86  Wis.  176. 

Chancellor  Kent,  in  Clason  y.  Bailey,  said  that  the  weight  of 
the  argument  was  in  fayor  of  the  construction  that  the  agreement 
concerning  lands  should  be  mutually  binding,  and  the  same  yiews 
were  expressed  by  Verplank,  senator,  in  the  court  of  errors  in 
Davis  y.  Shields,  26  Wend.  862,  but  both  agreed  that  the  law  was 
well  settled  the  other  way  both  in  this  country  and  England.  A 
change  to  conform  to  the  yiews  of  Ohancellor  Kekt  was  afterward 
recommended  by  the  reyisers  of  the  New  York  statutes,  but  the 
legislature  rejected  the  alteration  and  adhered  to  the  old'  words. 
See  WiUard's  Eq.  267-8.  The  same  objection  was  made  in  the 
case  of  Laythoarp  y.  Bryant,  where  it  was  said  that  unless  the 
agreement  was  signed  by  both  parties  there  would  be  a  want  of 
mutuality,  but  the  chief  justice  said,  ''Whose  fault  is  that? 
The  defendant  might  haye  required  the  plaintiff's  signature,  but 
the  object  of  the  statute  was  to  secure  the  defendant's.  The  pre- 
amble runs  **  for  preyention  of  many  fraudulent  practices  which 
are  commonly  endeayored  to  be  upheld  by  perjury  and  suboma> 
tion  of  perjury,'  and  the  whole  object  of  the  legislature  is  answered 
when  we  put  this  construction  upon  the  statute.  Here,  when  the 
party  who  has  signed  is  the  party  to  be  charged,  he  cannot  be  sub- 
ject to  any  fraud.  And  there  has  been  a  little  confusion  in  the  ar^ 
gument  between  the  consideration  of  an  agreement  and  the  mutu* 
ality  of  claims,  *  *  *  I  find  no  case  nor  any  reason  in  saying 
that  the  signature  of  both  parties  is  that  which  makes  the  agree- 
ment." 

It  is  sufficient  if  the  contract  or  memorandum  thereof  is  signed 
by  the  party  to  be  charged,  that  is,  by  the  yendor;  but  in  this  case 
the  testimony  tends  to  show  that  Somers  and  Schell  were  the  agents 
of  both  parties,  or  middlemen,  and  that  as  such  agents  they  made 
the  proposition  of  the  plaintiff  so  that  he  would  be  bound  by  their 
acts  in  that  regard.     And  independently  of  such  agency,  bringing 
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this  action  is  an  afflrmanoe  of  his  liability.  If  the  signatoie  of 
Mrs.  Stafford  is  genuine  we  therefore  hold  that  the  oontnMst  is  sof- 
flcient  to  entitle  the  plaintiff  to  reoover. 

[Bat  on  another  point] 

The  oanse  is  remanded  for  further  prooeediogs. 


DVVBIBB  T.  DaT. 

( IS  Nell.  ON.) 
AMftiMMr^liiUlilir  An*  MMMV  Jldlfli  AvnMMifc 

An  imkMper  Is  liable  lomionejr  stolmi  from  hiB  gaflit,  the  goMlliimsell bbI 
hsTing  been  negligent,  and  there  being  no  erldenee  to  ■how  how  or  by 
whom  It  was  stolen.    (8m  naU^  p,  777.) 

AOTION  against  innkeeper  for  money  stolen  from  guest.    The 
opinion  shows  the  facts.    The  defendant  had  jndgment  below. 

if*  H.  Sessions,  for  plaintiff  in  enoii 

BobsrtStssU  and  WhUmoyety  Omrofd  J  fW>  far  defendant 
in  error. 

Lakb,  J.  [Omitting  a  disoossion  of  OTidenoe.]  The  only  remain* 
ing  groonds  of  alleged  error  to  be  examined  relate  to  certain  of  the 
instmotions  given  to  the  jnry,  and  to  others  that  were  requested, 
bnt  refused.  The  second  infraction  was  excepted  ta  It  was  in 
these  words : 

'^A  guest  cannot  recover  against  an  innkeeper  for  the  loss  of  hia 
goods  when  his  own  negligence  has  contributed  to  such  loss.  Slight 
omissions  of  care  on  the  part  of  the  plaintiff  will  not  prevent  his 
recovery.  And  in  determining  whether  the  plaintiff,  Dunbier,  by 
his  own  negligent  acts  has  contributed  to  the  loss,  you  should 
carefully  consider  all  the  facts  and  circumstances  of  the  case,  his 
age,  amount  of  money,  the  manner  in  which  he  says  he  carried  it, 
in  the  opening  of  such  money  in  the  depot  in  Oouncfl  BlufEs,  the 
fact  (it  it  be  a  fact)  that  it  was  opened  and  counted  in  the  dining 
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room  of  defendant's  hotel,,  the  chances  for  being  observed  by  de- 
signing parties  from  within  or  through  the  windows  of  such  dining 
room,  the  fact  that  the  plaintiff  retired,  leaving  his  door  unlocked, 
if  there  was  a  bolt  or  lock  on  the  door  of  his  sleeping  room ;  these, 
together  with  all  other  facts  and  circumstances,  should  be  con- 
sidered by  you." 

The  concluding  clause  of  this  instruction  certainly  gave  to  the 
jury  an  exceedingly  wide  range  to  search  for  proof  of  negligence  on 
the  part  of  the  plaintiff.  ''All  other  facts  and  circumstances''  is 
rather  too  indefinite  as  a  guide  to  a  jury  upon  a  question  of  this  sort. 
Besides,  of  this  entire  recital  of  facts  which  the  jury  were  specially 
directed  to,  the  only  one  from  which  the  least  degree  of  negligence 
could  be  imputed  to  the  plaintiff,  was  the  leaving  of  his  bed  room 
door  unlocked.  And  even  this  neglect  the  jury  was  properly  told 
in  this  immediate  connection  ''would  not  necessarily  constitute 
such  negligence"  as  would  prevent  a  recovery.  And  certainly 
neither  the  plaintiff's  age,  the  amount  of  the  money,  nor  the  man* 
ner  in  which  he  carried  it,  was  evidence  of  contributory  negligence 
to  the  loss  at  the  defendant's  inn.  Neither  was  the  opening  of  his 
portmonnaie  at  Oouncil  Bluffs,  on  the  day  preceding  the  loss,  when 
he  had  occasion  to  take  out  some  money  for  the  payment  of  his 
fare  from  Omaha  to  the  end  of  his  journey.  And  the  same  is  true 
of  the  fact  of  his  counting  his  money  in  the  dining  room  of  the  de- 
fendant's house.  There  is  nothing  in  either,  or  idl  of  these  facts 
combined,  that  would  relieve  the  defendant  in  any  degree  from  the 
obligation  which  the  law  put  upon  him  as  an  innkeeper  to  observe 
the  utmost  care  for  the  security  of  the  plaintiff's  property,  or  money 
which  he  had  with  him  while  at  his  house.  This  instruction  must 
have  caused  the  jury  to  consider  as  evidence  of  negligence  on  the 
part  of  the  plaintiff  matt.er8  that  were  not  so.  It  was  therefore 
prejudicial  to  him,  and  good  cause  for  a  reversal  of  the  judgment. 

The  .third  instruction  was,  we  think,  also  erroneous  in  thut : 
After  informing  the  jury  that  as  to  the  fact  of  the  money  in 
question  having  been  taken  into  the  hotel,  the  burden  of  proof  was 
on  the  plaintiff,  and  that  it  must  be  established  by  a  preponderance 
of  evidence,  it  proceeds  thus  :  "If  he  has  failed  to  produce  such 
preponderance,  or  if  the  evidence  is  evenly  balanced,  you  should 
find  for  the  defendant  without  considering  the  other  questions  in 
the  case." 

As  we  have  already  shown,   the  evidence  that  the  money 
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taken  into  the  house  was  conclusiyey  with  really  nothing  opposed 
to  it.  Three  credible  witnesses,  whose  testimony  on  this  point 
stands  practically  undisputed,  swore  positively  and  particularly 
to  the  fact.  It  was  a  matter  about  which  they  could  not  have  been 
mistaken.  Under  these  circumstances  to  suggest  to  the  jury  that 
there  was  serious  doubt  on  the  subject,  or  that  they  might  find  the 
evidence  '^  evenly  balanced,''  was  error. 

The  fourth  instruction  was  excepted  to.     It  was  as  follows  : 

'*  If  you  find  that  the  defendant,  as  proprietor  or  keeper  of  said 
hotel,  was  not  guilty  of  any  neglect  or  want  of  care  in  providing 
for  the  comfort  of  his  guests,  and  the  safety  and  security  of  their 
property,  but  on  the  contrary  he  had  taken  all  the  care,  pains,  and 
precaution  which  a  careful,  prudent,  and  conscientious  man  could 
have  taken  under  like  circumstances  for  the  safe-keeping  of  the 
property  of  his  guests  ;  and  if  the  plaintiff's  money  was  lost  in  de- 
fendant's hotel  without  any  negligence  or  fraud  on  the  part  of  the 
said  defendant,  or  any  of  his  family,  or  any  of  his  servants,  the  law 
will  not  hold  him  liable  for  said  loss." 

rhis  instruction  is  obviously  objectionable.  It  is  wanting  in 
precision  as  to  the  degree  of  care  and  respoisibility  which  the  law 
imposes  upon  an  innkeeper  for  the  safety  of  his  guest's  property. 
Just  what  exemption  from  that  extreme  care,  which  according  to 
the  great  weight  of  authority,  the  law  does  exact,  was  intended  by 
the  phrase  '^  under  like  circumstances,"  or  how  the  jury  under- 
stood it,  we  have  no  means  of  knowing.  Certain  it  is  however  that 
there  is  nothing  in  the  record  which  could  properly  be  held  to 
felievethe  defendant  from  the  utmost  care  which  the  law  would 
impose  upon  an  innkeeper  in  any  case. 

**  Innkeepers,"  says  Kent,  in  his  Oommentaries,  VoL  2,  *592, 
**  are  held  responsible  to  as  strict  and  severe  an  extent  as  common 
carriers.  *  *  The  responsibility  of  an  innkeeper  for  the  horse 
or  goods  of  his  guest  whom  he  receives  and  accommodates  for  hire, 
has  been  a  point  of  much  discussion  in  the  books.  In  general  he  is 
responsible  at  common  law  for  the  acts  of  his  domestics,  and  for 
thefts,  and  is  bound  to  take  all  due  care  of  the  goods  and  baggage 
of  his  guests  deposited  in  his  house,  or  intrusted  to  the  care  of  his 
family  or  servants,  without  subtraction  or  loss,  day  and  night." 

And  Mr.  Bedfield,  in  his  work  on  Carriers  and  other  Bailees,  458 
§t$€q.y  in  speaking  upon  this  subject,  says  :  ^'  We  should  now 
state  the  rule  of  law  in  regard  to  the  extent  of  the  innkeeper's 
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respoiiBibility  to  be,  that  he  is  presumptively  responsible  for  all  in- 
jaries  happening  to  the  goods  of  his  guests,  and  by  them  intrusted 
to  his  care  ;  and  that  he  cannot  exonerate  himself  except  by  show- 
ing that  he  did  all  to  insure  their  safety,  which  it  was  in  his  power 
to  do,  and  that  no  default  is  attributable  to  his  servants  or  guests." 
And  on  page  464  :  *'  It  seems  to  be  the  fair  result  of  all  the  cases 
that  the  innkeeper  is  responsible  for  all  the  property  of  every  kind 
which  the  traveller  finds  it  convenient  to  have  about  him  as  a 
traveller/' 

In  HouietY.  TuUy,  62  Penn.  St.  92  ;  s.  c,  1  Am.  Bep.  390,  this 
language  is  used:  ''He,"  the  innkeeper  '' is  bound  to  take  all 
possible  care  of  the  goods,  money,  and  baggage  of  his  guests, 
deposited  in  his  house,  or  intrusted  to  the  care  of  his  family  or 
servants ;  and  1i<>  is  responsible  for  their  acts,  as  well  as  for  the  acts 
of  other  guests.  If  the  goods  of  the  guests  are  damaged  in  the  inn, 
or  are  stolen  from  it  by  the  servants,  or  domestics,  or  by  a  stranger 
guest,  he  is  bound  to  make  restitution  ;  for  it  is  his  duty  to  provide 
honest  servants,  and  to  exercise  an  exact  vigilance  over  all  persons 
coming  into  his  house,  as  guests  or  otherwise.  His  responsibility 
extends  to  all  his  servants  and  domestics,  and  to  all  the  moneys  of 
his  guests  which  are  placed  within  the  inn ;  and  he  is  bound  in 
every  event  to  pay  for  them  if  stolen,  unless  they  were  stolen  by  a 
servant  or  companion  of  the  guest."  1  Am.  Bep.  390.  And  by 
the  better  authorities  such  seems  to  be  the  extent  of  the  rule  where 
the  goods  are  stolen  from  the  inn,  and  as  in  this  case,  there  is  no 
evidence  to  show  how  it  was  done,  or  by  whom ;  the  only  excep- 
tions being  those  losses  arising  from  the  negligence  of  the  guenst 
himself,  the  act  of  a  companion  guest,  or  superior,  or  as  many  of 
the  cases  put  it,  ''  irresistible  force."  Bedf.  on  Oarr.,  §  596.  See 
also  Pinkerton  v.  Woodward,  33  Gal.  557 ;  Sibley  v.  Aldrich,  33  N. 
H.  558 ;  Shaw  v.  Berry,  31  Me.  478 ;  McDanieU  v.  Robinson,  26 
Vt.  316 ;  Piper  v.  Manny,  21  Wend.  282 ;  Howth  v.  FranUin,  20 
Tex.  798 ;  Johnson  v.  Richardson,  17  111.  302  ;  Mason  v.  Thompsony 
9  Pick.  280  (20  Am.  Dec.  471).  And  when  the  fact  of  the  loss 
having  occurred  within  the  inn  is  established,  which  devolves  upon 
the  guest,  the  burden  of  showing  it  to  be  within  one  of  these  ex- 
ceptions  rests  upon  the  innkeeper.  Norcross  v.  Norcross,  53  Me. 
168.  The  last  clause  of  this  instruction  is  also  open  to  the  objec- 
tion that  it  may  be  taken  as  relieving  the  defendant  from  respon- 
sibility for  the  acts  of  his  other  stranger  guests. 
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Another  of  the  instractioiiB  comphiiiied  of  was  olearly  wrong  for 
the  reason  that  there  was  not  a  particle  of  evidenoe  to  which  it  conld 
apply.  As  an  abstract  proposition  of  law  however  it  was  correct. 
This  instraction  was  the  sixth,  by  which  the  jury  were  told  that  if 
they  found  the  money  to  have  been  stolen  *^  by  plaintiff's  own  friend 
and  travelling  companion/'  then  they  should  find  for  the  defendant. 
There  being  nothing  before  the  jury  to  warrant  a  finding  that  the 
money  was  stolen  ^'  by  the  plaintiff's  own  friend  and  travelling  com- 
panion/' the  direct  and  only  effect  of  this  instraction  was  to  mis- 
lead them  to  his  prejudice.  Meredith  v.  Kennard,  1  Neb.  312 ; 
Meyer  v.  Midland  Pac  R,  R.  Co.,  2  id.  319 ;  Curry  v.  SMe,  4  id. 
545  ;  High  v.  Merchant  Bank,  6  id.  155  ;  Williams  v.  State,  id. 
334 ;  Walraih  v.  Staie,  SiA.  80 ;  Orapsey  v.  AveriO,  id.  151 ;  UM 
V.  Robisofiy  id.  272 ;  Newton  Wagon  Co.  v.  Diers,  10  id.  284 ; 
Crete  v.  ChildSy  11  id.  252 ;  Sheldon  v.  WiUiams,  id.  272. 

On  behalf  of  the  plaintiff  the  court  was  requested  to  give  several 
instructions  which  were  rejected.  In  this  it  is  claimed  there  was 
error.  What  we  have  already  said  as  to  the  duties  and  responsibili- 
ties  of  innkeepers,  renders  it  unnecessary  for  us  here  to  notice  any 
of  these  requests  save  the  first.  By  this  one  the  court  was  requested 
to  say  to  the  jury  that :  '^  It  is  admitted  by  the  pleadings  in  this 
case  that  the  defendant  is  an  innkeeper,  and  that  the  plaintiff  was  a 
guest  at  his  inn  on  the  night  in  question.  It  is  not  claimed  by  the 
defendant  that  he  had  in  his  inn  an  iron  safe,  as  is  provided  by 
statute  that  he  may,  and  thereby  relieve  himself  from  the  common- 
law  liability  of  an  innkeeper.  That  being  the  case,  his  liability  is 
to  be  governed  and  controlled  by  that  law." 

Where  material  facts  alleged  in  a  petition  stand  admitted  by  the 
answer,  it  is  aright  of  the  plaintiff  to  have  the  jury  so  told,  and 
further  that  such  facts  must  be  taken  as  being  true.  That  the 
relation  of  innkeeper  and  guest  existed  at  the  time  in  question  be- 
tween the  plaintiff  and  defendant  was  by  the  pleadings  an  established 
fact  which  the  judge  had  not  charged.  As  to  the  rule  of  defend- 
ant's liability,  that  was  correctly  stated  to  be  as  fixed  by  the  common 
law,  he  not  having  relieved  himself  from  its  full  operation  as  he 
might  have  done  in  a  measure  by  furnishing  his  inn  with  an  iron 
safe,  as  the  statute  provides.  We  think  this  request  should  have 
been  complied  with. 

For  these  reasons  the  judgment  must  be  reversed,  and  a  new 
trial  awarded.  Reversed  and  remanded. 
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•gMiaat  an  Innkeeper  for  loMof  leweliy  fkom  rooms  of  tbe  plulntHfb,  hnehencl  endwJfe, 
his  guests,  by  robbeiy  at  night.  The  defense  was  that  the  plaintiffs  were  negligent,  flrat 
In  not  bolting  the  door  and  In  leaving  the  key  on  the  outside;  second,  because  the  wUb 
wore  the  same  evening  consptonously  at  dinner  In  the  hotel  some  of  the  jewelry  which 
was  stolen;  and  last,  because  tiie  arttoles  themselves,  Initeadof  being  deposited  in  some 
safs  place,  were  Belt  Ijing  csraineily  about  the  room.  The  Jury  found  for  the  defendant. 
This  was  affirmed.  The  court  said :  **  AswimJng  then  that  the  door  was  not  bolted  in 
fact,  was  that  per  as  evidsDoe  of  negligence  by  the  plaintiff?  The  cases  which  had  beeo 
died,  0>ppenAe<a»  t.  WhiU UonBoUl  Company  L.  R.,  6  C.  P. 510,  andSpfce  ▼.  Bacon,  80 L. 
T.  (N.  8.)  800,  showed  that  such  an  omission  on  the  part  of  a  guest  was  not  by  Itself  negU- 
gence,  but  that  It  was  an  element  to  be  conslderBd  with  other  facts  which  ml^t  be  proved 
and  which  taken  together  might  amount  to  negligence.  Here  there  were  other  facts,  of  the 
slenderest  nature,  no  doubt,  but  etill  not  such  ss  should  be  excluded  firom  the  opinion  of 
a  Jmy  —  for  instance,  leaving  the  key  In  the  lock  outside,  which  was  a  temptation  to 
tliieves,  and  the  wearing  by  the  wife  of  her  jewblry  In  a  public  room  a  few  hours  before. 
For  these  reasons  he  thought  the  rule  should  be  discharged.  Probably,  if  he  had  been  on 
the  Jmy,  he  should  have  found  the  other  way,  but  what  the  court  had  to  decide  now  was 
not  whether  the  verdict  was  against  the  weight  of  evidence,  but  whether  there  was  any 
evidence  In  law  to  support  It.  He  could  not  say  there  was  not,  and  the  rule  therefore  must 
be  dischaiged."  In  the  Oppenhfeim  caee  the  verdict  was,  as  it  ought  to  have  been,  for  the 
defendant.  In  that  case  the  thing  stolen  was  a  bag  of  money,  which  the  guest  had  taken 
fh>m his  pocket  In  the  public  room  to  get  a  coin.  Willis,  J.,  said  :  '*The  givingaguest 
a  k^y,  or  giving  him  a  warning  to  lock  his  door,  would  certainly  be  a  circnimstanoe  which 
might  be  urged  in  the  lnnkeeper*s  favor.  By  omitting  to  lock  his  door  a  jury  might  well 
think  that  the  guest  chose  to  take  the  risk  <^  robbery  on  himself,  and  that  he  ought  to 
have  taken  more  care."  In  8pie6  v.  Bocoit  It  was  held  that  leaving  the  door  unlocked  was 
evidence  of  contiibutory  negligence  for  the  jury.  The  Judgment  went  for  the  defendant. 
It  seems  that  there  ought  not  to  be  any  doubt,  as  matter  of  fact,  that  leaving  the  door 
unlocked  is  negligent,  and  that  the  guest*s  taking  out  his  purse  or  the  wif  e*8  wearing  her 
Jewels  Is  not  negligent.  In  Bohier  v.  Omwm,  80  Ga.  186,  it  was  held  error  for  the  Judge  to 
ohaige  that  It  was  the  duly  of  the  guest  to  lock  or  bolt  his  door  and  window,  this  question 
being  for  the  juiy.  But  in  Ckmen  v.  LeoptML^  9  Sweeney,  TOO.  it  was  held  that  the  omis- 
sion to  lock  the  room  does  nbt  relieve  the  innkeeper  from  liability  for  robbery,  and  the  court 
directed  a  judgment  for  the  defendant.  This  was  founded  on  the  leading  case  of  CayU^  8 
Oo.  aip  where  it  was  held  that  ^  it  is  no  ezcuae  for  the  innkeeper  to  say  that  he  delivered  the 
key  of  thechamlMr  in  which  the  guest  li  lodged  to  him,  and  that  theguest  left  the  chamber 
door  open.  The  court  said:  **  Gayle's  case  has  not  thus  tmr  been  ovemiled  or  questioned 
In  this  State.  Nor  do  I  perceive  any  reason  why  it  should  be.  The  doctrine  of  the  case 
was  that  the  sole  object  of  the  giving  to  and  acceptance  by  the  guest  of  the  key  of  his 
chamber  (there  being  no  attendant  droumstances  to  show  a  different  one),  was  to  enable 
him  to  secure  privacy  at  his  pleasure;  that  the  entrance  of  thieves  or  suspiciout  charac- 
ters Into  the  inn  without  the  knowledge  or  consent  of  the  innkeeper  was  to  be  provided 
against  by  the  outer  door,  which  was  under  the  care  and  control  of  the  Innkeeper,  and 
which  it  was  his  duty  so  to  keep  as  to  prevent  such  entrance;  while  as  to  those  guests 
who  obtained  entrance  with  the  knowledge  and  consent  of  the  Innkeeper,  as  well  as  to  the 
servants,  it  was  his  duiy  to  see  that  they  were  not  thieves  or  Misplcious  characters,  and 
if  he  entertained  doubts  as  to  their  character,  to  take  proper  precautionary  measures  .to 
preserve  his  other  guests  from  loss ;  and  that  guests  had  a  right  to  rely  on  the  faithful 
performance  of  these  duties  by  the  innkeeper,  and  to  believe  that  they  might  repcee  in 
security  in  their  chambers,  with  unlocked  doors,  and  that  no  necessity  existed  for  lecktag 
the  doors  except  for  the  purpoee  of  securing  privacy  when  they  might  dedre  it  There  is 
no  reason  to  be  derived  from  the  present  state  of  society,  civilisation,  and  commerce 
why  the  doctrine  should  not  still  hold  good.  The  only  reason  why  a  guest  should  be  held 
guilty  of  negligeooe  in  not  locking  his  door  is  that  It  is  easier  to  rob  a  room  the  door 
whereof  Is  unlocked,  than  one  the  door  of  which  is  locked.  This  reason  existed  at  the 
time  of  <kti/le*9  case,  and  it  Is  no  more  apparent  to  courts  and  guests  at  this  present  dsy 
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It  was  thOQ.**  This  was  a  peeuUariy  hard  oase,  for  the  guest  had  at  first  locked  hl» 
dooratnighi*  bntftndiiigttiiiadehlmooldtogetiipinthoiiiociiiiif  to  let  In  the  porter  to- 
baOdhlslIre,  he  adopted  the  prtctloeof  leaving  the  door  unlocked  all  night,  and  did  not 
eommunioate  this  fact  to  the  landlord.  OayU*»  case  was  dted  in  the  Qpp^i^elm  and 
Ak>l0eeases,  bnthiboththeCaotwaslefttothejttiy;  so  that  the  OosMn  oase  seems  in  tho 
■ynoritj.  Whjthisisaiiuestionof  fact  is  well  stated  Iqr  Lord  Sujoibobouob,  in  Hwnos 
▼.  OUiaente,  4  M.  ft  8. 811:  ^  I  agree  that  if  an  Innkeeper  gives  the  kej  of  his  chamber  to 
hli  guest,  this  will  not  dispense  with  hiB  own  care,  or  discharge  him  from  hit  geoeral 
rmponsibilitj  as  innkeeper.  But  If  there  be  evidence  that  the  gnest  accepted  the  key,  and 
took  on  himself  the  care  of  his  goods,  snrslj  it  is  for  the  jniy  to  det«Nrraine  whether  thi» 
efldenoe  of  his  receiving  the  key  profes  that  he  did  It  animo  tnuUMemdi^  and  with  a  pur- 
pose <^  ejcempting  the  innkeeper,  or  whether  he  took  It  merely  because  the  landlord  forced 
it  on  him,  or  for  the  sake  of  securing  greater  privacy,  in  order  to  prevent  persons  ftom 
Intruding  themselves  into  his  room.** 

In  CatMU  v.  fTricilU,  0  SXI.A  BL8n,  the  guest  had  shown  some  money  in  the  pnblio  room* 
and  hadputhis  watch  on  a  table  In  his  room,  leaving  the  door  ajar,  and  the  watch  and  his 
money  were  stolen.  It  did  not  even  appear  that  there  was  any  lock  on  his  door.  The 
court  below  directed  the  Juiy  to  find  for  the  plaintiff  unless  they  were  of  the  opinion  tha^ 
he  had  been  grosdy  negligent,  but  he  did  not  define  grons  negligence.  Held,  error,  Enui, 
Jn  observing:  **  We  think  that  the  rale  of  law  resulting  from  all  the  authoritiea  is,  that  ht 
a  case  like  the  present  the  goods  remain  under  the  charge  of  the  Innkeeper  and  the  pro> 
lection  of  the  inn,  so  as  to  make  the  innkeeper  liable  as  for  breach  of  duty,  unless  th» 
negligence  of  the  guest  occasions  .the  loss  in  such  a  way  as  that  the  loss  would  not  have 
happened  if  the  guest  had  used  the  ordinary  care  that  a  prudent  man  may  be  reasonably 
expected  to  have  taken  under  the  dronmstances.**  **  We  can  not  say  that  there  waa  not 
some  evidence  on  whidi  the  opinion  of  the  jury  ought  to  have  been  taken.** 

In  ArmUtead  v.  TRIde,  17  Q.  B.  261,  the  guest  ostentatiously  showed  monqr  in  the 
presence  of  several  persons  in  the  public  room,  and  then  openly  put  It  into  an  itt-ssenred 
box  which  he  left  in  that  room,  whence  it  was  stolen.  The  court  charged  that  gross  negU- 
genoe  on  the  part  of  the  guest  would  excuse  the  landlord,  and  left  It  to  them  to  ssr 
whether  this  conduct  was  gross  negligence.  The  defendant  had  a  verdict,  and  this  waa 
supported.  Lord  Campbell  said:  **  It  may  in  one  case  be  gross  negligeace  to  leave  prop* 
ei^  In  the  public  room;  In  another  It  may  be  gross  negligence  to  remove  It  thence  to  the 
gnest*s  room.**  PAmasoii,  J.,  said:  "Whether  such  negligence  exists  is  atwayi  a 
question  of  fact.** 

Wills,  J.,  in  the  Opp«nhelm  cass  says,  of  OayCe's  case,  that  Coke  "  evidently  meana  that 
the  fact  that  the  gnest  having  the  means  of  securing  his  door  and  neglecting  to  avail  him- 
self  of  them  affords  the  innkeeper  no  excuse  by  way  of  plea,  as  matter  of  law.**  And 
lloiiTAOini  SiOTH,  J.,  said:  "  The  law  of  Cayle't  case  may  remain  untouched.  But  the 
fact  of  the  guest  having  the  means  of  securing  hlmnelf ,  and  choosing  not  to  use  them,  is  one 
which  with  the  other  dronmstances  of  the  cam  Hhould  be  left  to  the  jury.  The  weight  of 
it  must  of  course  depend  upon  the  state  of  society  at  the  time  and  place.  What  would 
be  prudent  in  a  small  hotel,  in  a  small  town,  might  be  the  extreme  of  imprudence  In  a 
large  city  like  Bristol,  where  probably  three  hundred  bedrooms  are  occupied  by  people  of 
aD  sorts.**  **  I  think  the  direction  was  right,  and  that  the  jury  came  to  a  right  eoncltt-> 
skm.** 

It  is  true  that  Kbllt,  C.  B.,  MUekea  v.  Woods,  10  L.  T.  (S.  8.)  tfTft,  at  nfe(  priut  directed 
a  verdict  for  the  plaintiff,  holding  that  there  was  no  duty  on  the  guest  to  lock  his  door, 
and  consequently  It  waa  not  negligence  on  his  part  to  omit  to  do  so;  but  this  must  be  < 
ridered  overruled  In  Sptes  t.  Bacon,  snpro,  whan  the  Ooort  of  Appeal 
mUagofthai 
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Oa  Bab.  6n.) 

TiPO  tefvnl  ownen  of  lots  in  a  town,  being  desiroas  that  a  mllway  0tatkm 
■hoald  bo  loeated  BMtf  them,  agreed  onUj  that  If  it  ahoald  be  located  on 
the  land  of  either,  and  the  railway  companj  ahonld  demand  a  gratnltooa 
coDTejanoe,  the  other  would  oonvej  to  the  former  half  aa  many  lota  aa  he 
■hoald  have  conveyed  to  the  railway  company.  One  owner  having  oon- 
▼eyed  lota  accordingly,  hM,  that  he  might  maintain  an  action  againat  the 
other  for  the  valae  of  one-half  thereof,  the  contract  being  void  neither  aa 
againat  public  poll^  *  nor  under  the  atatote  of  f raada. 

ACTION  to  recoyer  the  value  of  land  conveyed  to  a  third.     The 
opinion  states  the  case.     The  defendant  had  jndgment  below. 

MeKtOip  S  Page^  and  0.  P,  MaaoHf  for  plaintiff  in  error. 
Norval  Brothers,  for  defendant  in  error. 

Mazwbll,  J.  This  is  an  action  to  recover  from  the  defendant 
the  value  of  eighteen  lots  conveyed  by  the  plaintiff  to  the  Lincoln 
and  Northwestern  Railway  for  depot  grounds  in  Seward.  A  de- 
murrer to  the  petition  was  sustained  in  the  court  below  and  the  ac- 
tion dismissed.     The  following  is  a  copy  of  the  petition: 

[Omitting  this.] 

The  contract  set  out  in  the  petition  amounts  to  this:  The  plaint- 
iff and  defendant  being  the  owners  of  a  large  number  of  lots  in 
severalty  in  West  Seward,  which  would  be  materially  enhanced  in 
value  by  the  location  of  a  depot  near  them,  agreed  to  convey  the 
necessary  lots  for  that  purpose  gratuitously  if  so  required.  In  pur- 
suance of  that  agreement  the  plaintiff  conveyed  to  the  railroad 
company  thirty-six  lots,  thus  materially  enhancing  the  value  of  the 
defendant's  lots,  but  he  now  insists  that  the  contract  was  void,  and 
refuses  to  perform  the  same.  He  by  his  demurrer  admits  making 
the  contract,  and  that  he  retains  the  special  value  added  to  his  lets 
from  the  location  of  the  depot  and  the  transfer  of  the  plaintiff's 

•  See  WaUammm  ▼.  CMaofo,  eU^  R.  On.  (6S  Iowa,  USU  M  Am.  Bep.  SOB,  and  note,  SM. 
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property  to  secure  the  same,  but  pleads  the  statute  of  frauds  as  a 
protection.  This  defense  would  be  available  in  an  action  for  spe- 
•cific  performance  of  the  contract,  but  not  for  the  price  of  property 
conveyed  to  a  third  person  at  the  request  of  a  promisor.  Suppose 
the  contract  had  been  to  convey  to  the  defendant,  could  he  after 
receiving  a  conveyance  defeat  the  recovery  of  the  consideration  by 
pleading  the  statute?  Where  a  verbal  contract  is  made  for  the 
oonveyance  of  land  and  the  land  is  conveyed  accordingly,  the  stat- 
ute is  no  defense  to  recover  an  action  to  recover  the  price.  Braehett 
V.  JBvans,  1  Gush.  79;  Pr^h  v.  Baldwin,  6  id.  549;  Linseott  y. 
Mclntirey  15  Me.  201;  Thayw^  v.  VilsB,  23  Vt.  494;  Morgan  ▼. 
Bitzenberger,  3  Oill,  350;  Thomas  v.  Dickinson,  14  Barb.  90;  Oillss- 
pis  V.  Battle,  15  Ala.  276;  3  Pars,  on  Oont.  35.  And  it  seems  to 
make  no  difference  whether  the  land  is  conveyed  to  the  person 
making  the  promise,  or  at  his  request  to  some  one  else. 

But  it  is  said  that  the  contract  is  against  public  policy  and  void 
because  it  tends  to  make  the  oflScers  of  the  railroad  company  dis- 
regard the  rights  of  the  public  and  of  the  company.  Whatever  the 
facts  may  be,  there  is  nothing  stated  in  the  petition  from  which  it 
may  be  inferred  that  the  rights  of  either  the  public  or  the  railroad 
-company  have  been  disregarded.  For  aught  that  appears  the  depot 
is  so  situated  as  best  to  accommodate  the  public,  and  the  mere  fact 
that  the  lots  were  donated  is  not  sufficient  of  itself  to  taint  the 
transaction  as  being  against  public  pohcy. 

In  the  case  of  St.  J.  £  D.  0.  R.  R.  Co.  v.  Ryan,  11  Eans.  602; 
8.  c,  15  Am.  Bep.  357,  the  company  had  received  a  conveyance 
''upon  the  express  conditions  following:  Said  railroad  shall  im- 
mediately on  the  completion  of  their  railroad  through  said  lands  estab- 
lish a  depot  for  freight  and  passengers  on  said  lands  and  shall  keep 
and  maintain  the  same  for  all  time;  and  shall  not  at  any  time  have  or 
use  any  other  depot  within  three  miles  of  said  depot."  The  court 
say  (page  608).  ''  Is  a  contract  not  to  build  or  use  a  depot  within 
certain  limits  a  valid  and  binding  'contract?  Railroad  companies 
are  private  corporations;  yet  they  are  declared  to  be  quasi  public 
agencies,  and  their  roads  to  subserve  to  a  certain  extent  public  pur- 
poses, so  much  so  that  the  public  may  be  taxed  to  aid  in  their  con- 
struction. Leavenworth  Co,  v.  Miller,  7  Eans.  479.  It  would 
seem  to  follow  that  the  public  has  a  right  to  say  that  they  shall  not 
be  permitted,  though  private  corporations,  to  make  any  contract 
which  would  prevent  them  from  accommodating  the  public  in  the 
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matter  of  transportation  and  travel/'  In  that  case  it  will  be  ob- 
served that  the  contract  was  not  to  build  a  depot  within  certain 
limits. 

In  FulUr  v.  Dame,  18  Pick.  472,  Ohief  Justice  Shaw,  in  deliv- 
ering the  opinion  of  the  court,  says:  ^^It  is  obnoxious  that  if  one 
large  landholder  may  make  a  valid  conditional  promise  to  pay  a 
large  sum  of  money  to  a  stockholder,  or  influential  citizen,  on  con- 
dition that  a  work  of  great  public  iiiiprovement  may  be  so  fixed  as 
to  enhance  the  value  of  his  estate,  all  other  great  landholders  may 
make  like  promises,  or  similar  conditions  and  great  public  workei 
which  should  be  conducted  with  a  view  to  the  public  interest  and 
to  the  just  rights  of  those  who  make  advances  for  the  public  benefit, 
would  be  in  danger  of  being  overlooked  and  sacrificed  in  a  neces- 
sary confiict  of  separate  local  and  private  interests."    And  a  note 
given  to  a  stockholder  in  the  nature  of  a  bribe  was  declared  void. 
We  fully  approve  of  that  decision,  and  if  it  should  appear  that  the 
lots  in  question  were  conveyed  for  the  purpose  of  bribing  the  rail- 
road company  there  can  be  no  recoveiy  in  the  action.     But  this 
purpose  will  not  be  presumed,  and  if  such  was  the  object  of  the 
conveyance  the  facts  can  be  set  up  in  answer.     It  is  said  that  the 
petition  is  defective  by  reason  of  the  failure  to  allege  that  the  rail- 
road company  required  the  conveyance  to  be  made  gratuitously. 
The  allegations  of  the  petition  are  in  substance  that  the  company 
required  the  plaintiff  to  convey  the  lots  described,  and  that  there- 
upon, in  pursuance  of  the  contract,  he  conveyed  the  same  gratui- 
tously.    The  statement  is  not  as  definite  as  could  be  desired,  but 
under  the  liberal  rules  of  construction  established  by  the  Code  it 
may  be  inferred  that  he  was  required  to  convey  the  lots  gratui- 
tously.   The  judgment  of  the  District  Oourt  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Sever sed  and  remanded. 

Lakb,  0.  J.,  dissenting.  I  fully  concur  in  the  foregoing  opinion 
as  to  the  first  and  main  proposition  discussed  therein,  but  dissent 
from  the  last.  I  do  not  think  the  petition  states  a  cause  of  action 
for  want  of  an  averment  that  the  railroad  company  required  a 
'^  gratuitous ''  conveyance  of  the  lots  by  the  plaintiff.  This  fact  ia 
not  properly  inferable  from  any  thing  that  is  alleged. 
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A  Bomaa  OfttboUo  priest,  in  charge  at  the  will  of  the  btehop,  and  ooeapyiog 
ft  dwelUng-Uooae  belonging  to  the  church,  is  a  senrant  and  not  a  tenani 
and  hie  right  of  oocapancf  ceases  with  bis  service. 

ACTION  to  recoyer  real  estate.     The  opinion  states  the  ease. 
The  defendant  had  jadgment  below. 

G.  FUey,  T  A.  Hendricks,  C.  Baker,  0.  B.  Hard  and  A,   W 
Hendricks,  for  appellant. 

J.  V.  Hadley,  E.  O.  HogaU  and  R.  B,  Blake,  for  appellee. 

Woods,  J.  Action  by  the  appellant  to  reoover  of  the  appellee 
the  possession  of  certain  real  estate.  The  Oircoit  Ooort  snstoined 
a  demnrrer  for  want  of  facts  to  the  compkunt,  and  error  is  assigned 
npon  that  ruling. 
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The  complaint  shows  that  oh  the  20th  day  of  July,  A.  D.  1876, 
the  Right  Reverend  Maurice  De  St.  Palais  was,  and  for  many  yearn 
immediately  preceding  that  date  had  heen,  the  Roman  Catholie 
hishop  of  VincenneSy  and  as  such  bishop  had  ecclesiastical  au- 
thority, jurisdiction  and  control  of  the  Roman  Catholic  diocese  of 
VincenneSy  which  diocese  was  then,  and  is  now,  composed  of  the 
counties  in  the  State  of  Indiana  lying  south  of  the  north  lines  of 
the  counties  of  Vermillion,  Parke,  Putnam,  Hendricks,  Marion, 
Hancock,  Henry  and  Wayne,  in  the  State  of  Indiana,  the  county 
of  Hendricks,  in  said  State,  being  then  and  now  one  of  the  counties 
included  within  and  composing  a  part  of  the  said  diocese.  That 
according  to  the  laws,  rules,  regulations  and  customs  of  the  Roman 
Catholic  church,  it  was  then  and  continuously  ever  since  has  been, 
and  is  now,  the  duty  of  the  person  filling  and  occupying  the  posi- 
tion of  bishop  of  the  said  diocese,  as  such  bishop,  to  look  after, 
supervise,  manage  and  control  the  various  Roman  Catholic  con- 
gregations in  the  diocese,  and  to  look  after,  supervise,  control,  hold 
and  own  all  the  property,  real,  personal  and  mixed,  in  use  by  all  of 
the  Roman  Catholic  congregations  in  said  diocese,  particularly 
houses  and  lands  used  for  religious  worship,  and  for  residences  for 
pastors  of  such  congregations,  and  to  exercise  authority  over,  and 
control  the  various  persons  in  charge  of  such  congregations  as  pas- 
tors thereof,  in  ministering  to  and  scrying  such  congregations  as 
such  pastors,  and  as  such  bishop,  in  the  exercise  of  his  discretion, 
to  continue  such  persons  as  such  pastors,  suspend  and  remove  them 
from  their  positions  as  such  pastors,  and  deprive  them  of  all  their 
rights  and  privileges  pertaining  to  such  positions  as  6uch  pastors, 
and  when  such  persons  shall  be  so  suspended  or  removed  from  their 
respective  positions  as  such  pastors,  then  according  to  the  said  laws, 
rules,  regcdations  and  customs,  it  was  and  continuously  ever  since 
has  been  and  is  now,  their  duty  to  at  once  deliver  up  and  surrender 
to  the  bishop  of  the  said  diocese  all  the  property,  real,  personal  and 
mixed,  of  which  said  persons  had  the  occupancy  or  possession  as 
such  pastors  of  such  congregations,  at  the  time  of  such  suspension 
or  removal. 

That  on  said  20th  day  of  July,  A.  D.  1876,  Thomas  Corliss, 
Timothy  Quinn  and  Martin  Dugan,  they  then  being  the  owners  in 
fee  simple  of  the  real  estate  hereinafter  described,  together  with 
their  wives,  executed  to  the  said  Right  Reverend  Maurice  De 
St.  Palais  their  deed  of  conveyance  of  that  date,  whereby  they  con- 
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reyed  and  warranted  to  the  said ''  Bt  Bev.  Manrioe  De  St  Palais, 
D.D.>  and  his  sucoeflsors,  intrust  for  the  OathoUc  congr^;ation of 
Brownsbnrg,  Indiana/'  the  said  real  estate,  which  deed  was  duly 
recorded  on  the  26th  day  of  July,  1876,  in  the  recorder's  oflSce  of 
Hendricks  county,  Indiana.  That  "  the  Catholic  congregation  of 
Brownsburg,  Indiana,"  was  at  the  time  an  unincorporated  congrega- 
tion of  members  of  the  Boman  Oatholic  church,  and  not  organized 
pursuant  to  any  law  of  the  State  of  Indiana,  and  was  then  subject 
to  the  ecclesiastical  authority,  jurisdiction  and  control  of  the  said 
Maurice  De  St.  Palais  as  said  bishop  of  said  diocese  of  Vincennes, 
and  was  then  and  is  now  popularly  Imown  as  St  Malachai's  Boman 
Oatholic  Church,  of  Brownsburg,  Hendricks  county,  Indiana. 

That  the  said  Maurice  De  St  Palais  died  on  the  28th  day  of  June, 
A.  D.  1877,  a  resident  of  Knox  county,  in  the  State  of  Indiana,  be- 
ing at  the  time  such  bishop  of  the  said  diocese,  and  holding  and  own- 
ing the  right  and  title  conveyed  to  him  by  the  said  deed  of  convey- 
ance to  the  said  real  estate,  and  leaving  his  last  wiU  and  testament 
which  was  duly  proven  and  admitted  to  probate  at  the  said  county 
of  Knox,  on  the  28th  day  of  July,  A.  D.  1877,  whereby  he  did 
will  and  devise  all  his  estate,  whether  real,  personal  or  mixed, 
situated  in  said  diocese  of  Vincennes,  in  the  State  of  Indiana,  or 
elsewhere  in  the  United  States  of  America,  to  Most  Beverend  John 
Baptiste  Purcell,  archbishop  of  Cincinnati,  Ohio,  and  his  heirs  and 
assigns  forever,  in  as  full  and  ample  a  manner  as  he,  the  testator, 
had  held  and  enjoyed  the  same,  and  for  the  like  purposes,  to  wit : 
for  the  sole  use  and  benefit  of  the  Catholic  Church  of  the  diocese  of 
Vincennes,  Indiana,  in  the  same  manner  and  form  as  he  had  himself 
enjoyed  the  same,  the  said  devisee  being  requested  to  convey  all  such 
estate  as  he  received  by  the  will  to  the  testator's  successor  in  his 
oflSoe  as  bishop  of  the  diocese  of  Vincennes,  Indiana^  to  have  and 
to  hold  the  same  to  him  and  his  heirs  and  assigns  forever,  in  the 
same  manner  and  form  and  for  the  same  uses  as  the  testator  pes* 
sessed  the  same.  That  after  the  death  of  the  said  Maurice  De  St 
Palais,  to  wit,  March  26, 1878,  the  said  Francis  Silas  Ohatard  was 
duly  named  and  appointed  by  the  head  of  said  Boman  Catholic 
church,  the  supreme  pontiff,  the  pope  at  Bome,  the  successor  of 
the  said  Maurice  De  St.  Palais,  as  said  bishop  of  Vincennes,  and 
entered  upon  the  discharge  of  the  duties  of  that  office  and  position, 
in  the  month  of  August,  A.  D.  1878,  having  all  the  ecclesiastical 
authority,  jurisdiction  and  control  of  the  said  Boman  Oatholic 
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diooeee  of  VincenneSy  that  his  predecessor  had  as  such  bishop^  and 
having  all  of  the  duties  to  perform  and  discharge  concerning  and 
appertaining  to  the  said  position  and  office  of  bishop  of  the  said 
diocese^  that  his  said'  predecessor  had  to  perform  and  discharge, 
according  to  the  laws,  rales,  regulations  and  customs  of  the  Roman 
Catholic  church. 

That  after  the  said  Francis  Silas  Ohatard  entered  upon  the  dis- 
charge of  the  duties  of  the  position  of  bishop  of  said  diocese,  as 
above  mentioned,  to  wit,  October  30,  1878,  the  said  John  Baptiste^ 
Purcell,  archbishop  of  Cincinnati,  Ohio,  for  the  purpose  of  carry- 
ing into  effect  the  said  last  will  and  testatement  of  said  Maurice  De 
St.  Palais,  executed  to  the  plaintiff  his  certain  deed  of  conveyance, 
whereby  he  bargained,  sold,  granted,  conveyed  and  confirmed  to 
the  plaintiff  as  bishop  of  said  diocese  of  Vincennes,  and  as  the  suc- 
cessor therein  and  thereto  of  the  said  Maurice  DeSt.  Palais,  and  to 
the  heirs  and  assigns  of  the  plaintiff  forever,  all  and  singular,  the 
estate  of  every  kind  and  description,  whether  real,  personal  or  mixed 
and  wheresoever  situated,  that  was  devised  to  him,  said  Purcell,  by 
the  said  last  will  and  testament  of  the  said  Maurice  De  St.  Palais, 
late  bishop  of  said  diocese,  as  aforesaid,  which  property  said  deed 
recited  consisted  of  churches  for  religious  worship,  and  personal 
property  connected  therewith,  school  houses,  asylums  for  charitable 
uses  and  purposes,  and  all  other  property,  real,  personal  or  mixed  ; 
all  which  property  by  the  terms  of  said  deed,  the  plaintiff,  as  bishop 
of  said  diocese,  was  to  have  and  to  hold  to  him,  his  heirs  and 
assigns  forever,  in  fee  simple. 

That  at  the  time  the  said  Francis  Silas  Ohatard  entered  upon  the 
exercise  and  discharge  of  the  duties  of  the  office  and  position  of 
bishop  of  Vincennes,  as  aforesaid,  and  from  that  time  continuously 
up  to  the  present  time,  and  at  this  time,  the  said  county  of  Hend- 
ricks was,  has  been,  and  is  now,  situated  within  the  said  Roman 
Catholic  diocese  of  Vincennes,  and  subject  to  the  ecclesiastical  au- 
thority, jurisdiction  and  control  of  the  said  Francis  Silas  Ohatard, 
as  such  bishop  of  said  diocese  of  Vincennes;  and  that  according  to 
the  laws,  rules,  regulations  and  customs  of  the  Roman  Catholic 
church  above  mentioned,  it  was  at  that  time  and  continuously  ever 
since  that  time  has  been,  and  is  now,  his  duty  as  such  bishop  to 
look  after,  supervise,  manage  and  control  the  various  Roman  Cath- 
olic congregations  within  the  said  diocese,  and  to  look  after,  super- 
vise, control,  hold  and  own  all  the  property,  real,  personal  and 
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mixed,  in  use  by  all  the  Roman  Catholic  congregations  within  the 
said  diocese,  particularly  houses  and  lands  used  for  religious  wor- 
ship and  for  residences  for  pastors  of  such  congregations,  and  to 
exercise  authority  over  and  control  the  various  persons  in  charge 
of  such  congregations  as  pastors  thereof,  in  ministering  to  and 
serving  such  congregations  as  such  pastors,  and  as  such  bishop,  in 
the  exercise  of  his  discretion,  to  continue  such  persons  as  such 
pastors,  suspend  and  remove  them  from  their  positions  as  such 
pastors,  and  deprive  them  of  all  the  rights  and  privileges  pertaining 
to  such  positions  as  such  pastors,  and  according  to  the  laws,  rules, 
regulations  and  customs  of  the  Roman  Catholic  church  above  men- 
tioned, when  such  persons  shall  be  so  suspended  or  removed  from 
their  respective  positions  as  such  pastors,  it  was  then,  and  continu- 
ously ever  since  has  been,  and  is  now,  their  duty  to  at  once  deliver 
up  and  surrender  to  him,  the  said  Francis  Sila^  Chatard,  as  the 
said  bishop  of  the  said  diocese,  all  the  property,  real,  personal  and 
mixed,  of  which  such  persons  respectively  had  the  occupancy  or 
possession  as  such  pastors  of  such  congregations,  at  the  time  of 
such  suspension  or  removal;  the  authority,  jurisdiction,  rights, 
privileges  and  duties  of  the  said  Francis  Silas  Chatard  as  such 
bishop  of  such  diocese,  being  the  same  as  were  the  authority,  juris- 
diction, rights,  privileges  and  duties  of  his  predecessor,  the  said 
Maurice  De  St.  Palais,  while  he,  the  said  Palais,  filled  the  position 
of  and  was  the  bishop  of  the  said  diocese,  as  above  mentioned. 
That  at  the  time  the  said  Francis  Silas  Chatard  entered  upon  the 
exercise  and  discharge  of  the  duties  of  the  position  of  bishop  of  the 
said  diocese  of  Vincennes,  to  wit,  in  the  month  of  August,  A.  D. 
1878,  as  aforesaid,  Dennis  O'Donovan,  the  defendant,  was  filling 
the  position  of  pastor  of  the  said  Roman  Catholic  congregation  at 
Brownsburg,  by  appointment  of  the  said  Maurice  De  St.  Palais, 
while  he  was  filling  the  position  of  and  was  bishop  of  the  said  dio- 
cese of  Vincennes,  as  above  mentioned,  the  said  appointment  hav- 
ing been  made,  and  the  said  Dennis  O'Donovan  having  entered 
upon  the  discharge  of  the  duties  of  the  position  of  said  pastor  in 
the  spring  of  the  year,  A.  D.  1877,  and  was  in  possession  of  the  said 
real  estate,  occupying  and  using  for  his  residence  the  parsonage 
house  situated  thereon,  and  together  with  said  congregation,  occu- 
pying and  using  for  the  purpose  of  religious  worship  the  house  situ- 
ated thereon,  set  apart  for  and  dedicated  to  religious  worship;  such 
possession  having  been  taken  by  the  said  O'Donovan  in  accordanot 
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with  the  laws,  rules,  regulations  and  customs  of  the  Roman  Catho- 
lic church,  which  required  him  as  such  pastor  to  occupy  and  use 
tor  his  residence  the  parsonage  house  situated  on  the  said  real  es- 
tate, and  together  with  the  said  congregation,  to  occupy  and  use 
tor  religious  worship  the  house  situated  thereon,  set  apart  for  and 
dedicated  to  religious  worship,  the  better  to  enable  the  said  O'Don- 
ovan  to  serve  and  minister  to  the  said  congregation  as  such  pastor, 
so  long  as  he  should  continue  to  be  such  pastor,  but  not  for  any 
longer  time;  such  occupancy  and  use  being  necessary  to  the  proper 
and  better  performance  of  theduties  pertaining  to  said  pastorate;  said 
possession  of  said  real  estate,  by  the  said  O'Donovan,  not  being  by 
any  other  right;  and  according  to  the  said  laws,  rules,  regukk- 
tions  and  customs,  and  which  were  in  force  at  the  time,  and  have 
continued  in  force  ever  since  said  O'Donovan  took  such  possession 
and  are  now  in  force,  it  would  become  the  duty  of  the  said  Dennis 
O'Donovan,  should  he  be  suspended  or  removed  from  the  said  posi- 
tion as  the  said  pastor  of  said  congregation,  to  at  once  deliver  up 
and  surrender  to  the  bishop  of  the  said  diocese  the  possession  of  the 
said  real  estate,  so  far  as  the  same  should  be  in  his  possession.  That 
at  the  time  said  Dennis  O'Donovan  was  appointed  such  pastor  and 
took  such  possession  of  said  real  estate  as  aforesaid,  he  was  a  priest 
of  the  Roman  Oatholic  church,  and  was  weU  acquainted  with  all 
the  laws,  rules,  regulations  and  customs  of  that  church  hereinbe- 
fore mentioned  and  referred  to,  and  was  then  and  ever  since  has* 
been  amenable,  as  a  priest,  to  all  of  said  laws,  rules,  regulations  and 
customs. 

That  on  the  15th  day  of  December,  A.  D.  1880,  acting  in  the 
exercise  of  his  discretion  and  in  the  line  of  his  duty  as  said  bishop 
of  the  said  diocese,  he  removed  the  said  Dennis  O'Donovan  from  . 
the  position  of  pastor  of  the  said  congregation  of  the  said  **  St. 
Malachai's  Roman  Oatholic  Ohurch,  of  Brownsburg,   Hendricks 
county,  Indiana,"  and  deprived  him  of  all  the  privileges  and  rights 
incident  and  pertaining  to  said  position,  and  on  the  26th  day  of 
April,  A.  D.  1881,  he,  the  plaintiff,  caused  a  written  notice  to  be 
served  on  the  defendant  to  deliver  up  to  the  plaintiff  possession  of- 
the  said  real  estate,  at  the  expiration  of  one  month  from  that  time,  • 
but  which  removal,   deprivation  and  notice  the  defendant  has 
wholly  disregarded,  and  without  right  and  wrongfully  and  unlaw- . 
fully  continues  in  and  retains  and  now  has  possession  of  the  said 
real  estate,  and  continues  to  reside  in  the  pastor's  residence  situated; 
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thereon,  and  holds  poBsession  of  the  house  situated  theieon,  set 
apart  for  religions  worship,  keeping  the  same  looked  and  fastened 
np,  and  with  threats,  menaces  and  force,  preventing  the  priest  sent 
by  the  plaintiff  since  the  said  removal  and  deprivation  of  the  said 
O'DonoTan,  to  the  said  congregation,  to  minister  to  them  and  to 
hold  religious  worship  with  them,  from  performing  the  said  func- 
tions in  the  said  house  set  apart  for  religious  worship,  situated  on 
the  said  real  estate  as  aforesaid,  and  inconsequence  the  said  priest 
io  sent  as  aforesaid,  and  the  said  congregation,  have  been  compelled 
to  rent  a  hall  in  said  town  of  Brownsburg,  in  which  to  hold,  and 
in  which  said  priest  and  congregation  do  hold  their  religious  wor- 
ship and  perform  their  religious  services.  That  the  time  designated 
in  the  said  written  notice  served  on  the  defendant,  as  aforesaid,  to 
wit,  one  month,  at  the  expiration  of  which  to  deliver  up  to  the 
plaintiff  possession  of  the  said  real  estate,  was  reasonable  time  to 
have  done  so,  the  defendant  being  an  unnumried  man,  and  having 
no  family  but  one  servant.  That  the  plaintiff  is  entitled  to  the 
possession  of  the  said  real  estate,  and  that  he  is  the  owner  thereof 
in  fee  simple  in  trust  for  the  said  congregation  of  St.  Malachai's 
Roman  Catholic  Church  of  Brownsburg,  Hendricks  county,  Indi- 
ana»  and  that  defendant  unlawfully  keeps  him  out  of  possession 
thereof.  Wherefore  the  plaintiff  demands  judgment  for  possession 
of  the  said  real  estate  and  for  all  general  relief  to  which  he  is  en- 
titled. 

We  have  no  brief  from  the  appeUee.  It  is  stated  in  the  appel- 
lant's brief,  that  the  ruling  of  the  Circuit  Court  was  put  upon  the 
ground  that  the  facts  alleged  in  the  complaint  showed  the  relation 
of  landlord  and  tenant  between  the  parties,  and  that  sections  two 
and  three  of  the  act  concerning  that  relation  (3  B.  S.  1876,  p.  838; 
B.  S.  1881,  p.  1128),  made  it  a  tenancy  from  year  to  year,  deter- 
minable by  a  three  months'  notice  prior  to  the  expiration  of  a  cur- 
rent year. 

The  question  thus  presented  is  plainly  an  important  one,  not 
only  as  the  decision  may  affect  the  policy  and  administration  of 
the  affairs  of  the  church  directly  concerned,  and  perhaps  other 
church  societies  which  furnish  houses  for  the  use  of  their  pastors, 
lectors  or  preachers,  but  the  owners  and  occupants  of  real  property 
generally;  for  it  is  readily  conceivable  that  in  many  instances  the 
owner  and  the  tenant  will  be  in  all  essential  respects  in  the  same 
legal  relation  as  the  parties  to  this  record,  as  for  example,  the  ser- 
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yant  brought  into  the  dwelling  or  upon  the  premises  of  the  em- 
ployer,  and  as  an  incident  to  the  employment^  allotted  a  room  or 
tenement  to  ooonpy  while  the  seryioe  lasts;  the  mechanic  or  laborer 
who  by  the  terms  of  his  engagement  has  the  possession  or  use  of  a 
honse  belonging  to  the  employer,  and  for  which  the  rent  is  to  be 
deducted  from  his  wages,  or  for  which  he  is  to  pay  no  specified  rent, 
makes  compensation  only  by  accepting  less  wages  than  he  would 
receiye  if  he  occupied  a  house  of  his  own. 

While  these  supposed  cases,  like  the  one  before  us,  show  the 
parties  in  relations  somewhat  like  the  ordinary  relation  of  landlord 
and  tenant,  they  are  yet  clearly  and  broadly  distinguishable  there^ 
from. 

The  case  of  Kerraim  v.  Peaphy  60  N.  Y.  221;  &  c,  19  Am.  Rep. 
158,  is  instructiye.  It  was  there  held  that  '^  Where  the  ocoupa^ 
tion  of  a  house  by  a  servant  is  connected  with  the  service  or  is 
required  by  the  employer  for  the  necessary  or  better  performance 
of  the  service,  the  occupation  is  as  servant,  not  as  tenant^  and  the 
possession  is  that  of  the  master."  In  the  course  of  the  opinion  in 
the  oase^  Ohu&oh,  0.  J.,  says:  **  Such  was  clearly  thecase  of  JSay- 
foood  V.  Mitter,  3  HiU,  90,  where  a  &rmer  hired  a  man  and  his 
wife  to  work  a  farm  for  wages.  The  occupation  of  the  house  was 
necessary  to  the  performance  of  the  service;  and  People  v.  Anntef 
45  Barb.  304,  was  substantially  the  same,  although  I  am  unable  to 
agree  with  the  learned  judge  who  delivered  the  opinion  in  that  case 
that  immediately  upon  the  termination  of  the  service  a  tenancy  at 
wiU,  or  by  sufferance,  springs  up.  *  *  *  The  question  depends 
upon  the  nature  of  the  holding,  whether  it  is  exclusive  and  inde- 
pendent of,  and  in  no  way  connected  with  the  service,  or  whether 
it  is  so  oonnected,  or  is  necessary  for  its  performance.  And  this,  I 
think,  is  the  result  of  all  the  cases.  The  question  has  often  arisen 
in  England,  under  the  poor  laws  to  determine  what  occupation 
would  confer  a  settlement,  the  courts  recognizing  as  controlling, 
the  distinction  between  an  occupation  as  a  tenant  or  as  a  servant." 
(Oases  cited)  '  The  case  of  Hughes  v.  Chatham,  5  M.  ft  O.  54, 
arose  under  the  reform  act,  requiring  a  registry  of  voters,  the 
statute  requiring  that  the  person  should  occupy  as  owner  or  tenant. 
*  *  *  TiNDAL,  0.  J.,  in  delivering  the  opinion  of  the  court, 
said:  **  There  is  no  inconsistency  in  the  relation  of  master  and  serv- 
ant with  that  of  landlord  and  tenant.  A  master  may  pay  his 
servant  by  conferring  on  him  an  interest  in  real  property,  either  in 
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fee  for  yean  or  at  will,  or  for  any  other  estate  or  interest,  and  if  he 
do  90f  the  servant  then  becomes  entitled  to  the  legal  incidents  of 
the  estate,  as  much  as  if  it  were  purchased  for  any  other  oonsiden^ 
tion.'  «  «  «  '  And  as  there  is  nothing  in  the  facts  stated  to 
show  that  the  claimant  was  required  to  occupy  the  house  for  the 
performanoe  of  his  servioeSy  or  did  occupy  in  order  to  their  per- 
formance, or  that  it  was  conduciye  to  that  purpose  more  than  any 
house  which  he  might  have  paid  for  in  any  other  way  than  by  hk 
seryioes;  and  as  the  case  expressly  finds  that  he  had  the  house  as 
part  remuneration  for  his  services,  we  can  not  say  that  the  conda- 
don  at  which  the  revising  barrister  has  arrived  is  wrong."' 

**  I  have  cited  the  language  of  the  court,"  says  Ohubch,  0.  J., 
**  because  it  lays  down  concisely  the  correct  rule  for  determining 
the  question  involved  in  this  class  of  cases."  And  proceeding  with 
a  recital  of  the  facts  in  the  case  before  him,  adds:  **  The  inference 
from  these  facts  is  reasonable  if  not  irresistible,  in  the  absence  of 
any  provision  for  an  allowance  for  rent,  that  the  house  was  intended 
to  be  occupied  by  an  employee  for  the  benefit  of  the  owner  in  carry- 
ing on  the  milL  The  case  thus  presented  is  analogous  to  that  of  % 
person  employing  a  coachman  or  gardener,  and  allowing  or  requir- 
ing him  to  reside  in  a  house  provided  for  that  purpose  on  the  prem- 
ises; or  a  farmer  who  hires  a  laborer  for  wages,  to  work  his  farm 
and  live  in  a  house  upon  the  same.  In  these  cases  the  character 
of  the  holding  is  clearly  indicated  by  the  mere  statement  of  facts.  "* 

''Many  servants,"  says  Mansfield,  0.  J.,  in  Rex  v.  Sioek^  % 
Taunt  339,  *^  have  houses  given  them  to  live  in,  as  porters  at  park 
gates:  if  a  master  turns  away  his  servant,  does  it  follow  that  he  can 
not  evict  him  till  the  end  of  the  year? "  To  the  same  effect  see 
McQiMdey.  Eintnons,  38  N.  J.  397;  Doyle  v.  Oibbsy  6  Lans.  180. 

While  it  may  not  be  said,  upon  the  facts  of  the  complaint,  that 
the  defendant  was  the  hired  servant  of  his  bishop,  it  does  appear 
that  he  was  appointed  to  his  position  by  and  held  it  at  the  discre- 
tion of  the  bishop,  and  that  his  possession  of  the  property  was  only 
an  incident  to  his  appointment,  the  better  to  enable  him  to  dis- 
charge the  duties  of  his  office,  and  when  in  the  exercise  of  that  dis- 
cretion, which  by  the  rules  and  customs  of  the  church  he  had  the 
right  to  employ,  the  bishop  removed  the  defendant  from  his  charge 
or  pastorate  over  the  congregation,  his  right  to  possession  of  the 
)>roperty  at  once  necessarily  ceased. 

If  under  the  circumstances  the  parties  should  be  deemed  to  have 
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come  under  a  contract  relation  to  each  other,  the  plain  meaning  of 
the  contract  was  that  when  the  defendant  should  cease  to  be  pastor, 
which  might  be  at  the  will  of  his  bishop,  he  should  cease  forthwith 
to  occupy  the  property,  there  being  from  the  nature  of  the  case 
no  right  of  occupancy  except  as  an  incident  to  the  performance  of 
the  duties  of  pastor.  And  if  this  be  regarded  as  a  tenancy,  it  was 
a  tenancy  at  will,  and  determinable  **  by  one  month's  notice  in 
writing,  deliyered  to  the  tenant,''  which  notice  the  complaint  shows 
to  haye  been  given. 

We  are  howeyer  of  the  opinion  that  the  relation  of  the  parties 
was  more  like  that  of  master  and  servant — the  possession  of  the 
priest  being  in  f  ^t,  the  possession  of  his  superior  the  bishop,  who 
had  power  at  any  time  and  upon  his  own  judgment  or  discretion, 
to  remove  one  and  install  another  in  the  office  of  pastor,  and  in  the 
possession  of  the  property  of  the  office. 

The  judgment  is  reversed  with  costs,  and  with  instructions  to 

overrule  the  demurrer. 

Judgment  remrmd. 


Statb  v.  Hammovd. 

(90Iiid.S0.) 

OrimiMU law  —  UademaiUng  —  ihrmtin  ordir  to  campdpapment of  dd€. 

A  thnat  to  aoctue  another  of  crime,  if  made  for  the  pnrpoiie  of  indadng  paj-^ 
ment  of  a  Jast  debt,  is  not  within  the  statute  of  blackmailing. 

INFORMATION  of  blackmailing.     The  opinion  states  the  case. 
The  information  was  quashed  below. 

D.  P  B'lldwin,  attorney-general,  0.  W.  Waikins,  prosecuting 
attorney,  for  State. 

J.  B,  KoMi&r  and  J.  L  DiHe,  for  appellee. 

WoBDEN,  J.  Information  against  the  appellee,  based  upon 
affidavit,  charging  that  ''  one  Nathan  Hammond,  on  the  dd  day  of 
November,  1881,  at  the  county  of  Huntington  and  State  of 
Indiana,  did  then  and  there  unlawfully,  feloniously  and  knowingly 
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send  a  certain  written  communication,  with  the  name  of  the  said 
Nathan  Hammond  subscribed  thereto,  to  one  Alfred  H.  Wintrode, 
and  did  then  and  there  thereby  accuse  and  threaten  him,  the  said 
Alfred  H.  Wintrode,  to  accuse  him,  the  said  Alfred  H.  Wintrode^ 
of  the  crime  of  haying  obtained  money  from  him,  the  said  Nathan 
Hammond,  through  false  pretenses,  which  said  written  oommnni* 
cation  was  in  these  words,  that  is  to  say: 

'Doha,  Iitd.,  Nov.  3,  1881. 
'Mr.  Alfrbd  Wiktboad: 

'  Sir  —  I  want  you  to  pay  me  that  money  that  you  got  to  go  to  Oali- 
fomia  on  in  ten  days  from  this  date,  as  I  am  prepared  to  proyethat 
you  got  it  under  fsdse  pretenses,  for  I  can  proyeby  a  man  that  saw 
you  haye  the  money,  that  you  had  other  money  before  you  left  here 
that  you  could  of  used  to  go  on,  also  the  $70  dollars  that  you  got  in 
Oalifomia.  I  can  proye  a  pine  blank  that  you  had  the  money  or  a 
check  for  money  at  the  yery  time  you  got  it,  and  Mr.  Bryant  says 
he  had  no  arrangement  to  send  you  any  money,  and  that  you  got 
that  under  false  pretense.  Now  if  you  do  not  make  arrangements 
to  settle  it  in  ten  days  I  propose  to  prosecute  you  to  the  full  extent 
of  the  law  for  obtaining  money  under  false  pretenses  to  defraud 
me,  you  can  settle  it  by  giying  your  note  with  good  security  payable 
in  ninety  days  with  interest  from  the  date  of  the  receipt  of  the 
money,  if  you  do  not  you  will  find  yourself  in  a  yery  close  place  as 
it  is  a  penitentiary  crime.  I  haye  three  of  the  best  council  that  can 
be  got  in  Wabash  and  Huntington.  Yours,  Nathan  Hammond.' 
Such  written  communication  was  inclosed  in  an  enyelope  and  ad- 
dressed thus  :  *  Mr.  A.  H.  Wintroad,  Huntington,  Indiana,'  and 
was  mailed  at  and  in  the  post-office  Dora,  at  and  in  Dora,  Wabash 
county,  Indiana,  and  was  receiyed  by  the  said  Alfred  H.  Wintrode 
in  the  ordinary  course  of  mail  at  the  post-office  Huntington,  Hun- 
tington county,  Indiana;  and  which  charge  and  charges  and 
accusations  so  made  in  such  written  communication,  which  if  true, 
would  constitute  a  crime  punishable  bylaw,  which  crime  so  charged 
and  accusation  so  made  was  to  and  of  the  said  Alfred  H.  Wintrode;, 
and  the  Alfred  Wintroad  so  accused  in  said  written  communication 
is  the  same  as  Alfred  H.  Wintrode,  and  the  said  Nathan  Hammond 
intended  and  meant  to  accuse  and  did  accuse  Alfred  H.  Wintrode 
in  his  communication  addressed  to  Alfred  Wintroad,  with  intent 
then  and  thereby  feloniously,  unlawfully  and  knowingly  to  extort 
and  gain  from  him,  tho  said  Alfred  H.  Wintrode,  the  sum  of  one 
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hundred  dollazB  in  lawful  current  money  of  the  United  States." 
There  were  further  allegations  intended  to  show  the  right  to  put 
the  defendant'  on  trial  upon  affidavit  and  information,  which  need 
not  be  noticed. 

On  motion  of  the  defendant,  the  information  was  quashed  and 
he  was  discharged.  .  The  State  excepted.  Error  is  assigned  here 
upon  the  ruling  below. 

The  proceedings  were  founded  upon  section  1926,  R  8.  1881, 
which  provides  as  follows  :  "Whoever  either  verbally  or  by  any 
letter  or  writing  or  any  written  or  printed  communication,  demands 
of  any  person,  with  menaces  of  personal  injury,  any  chattel,  money, 
or  other  valuable  security  ;  or  whoever  accuses  or  threatens  to 
accuse,  or  knowingly  sends  or  delivers  any  letter  or  writing  or  any 
written  or  printed  communication,  with  or  without  a  name  sub- 
acribed  thereto,  or  rigned  with  a  fictitiouB  name ;  or  with  any  letter^ 
mark>  or  designation,  accusing  or  threatening  to  accuse  any  person 
of  any  crime  punishable  by  law,  or  of  any  immoral  conduct,  which, 
if  true,  would  tend  to  degrade  and  disgrace  such  person,  or  in  any 
way  to  subject  him  to  the  ridicule  or  contempt  of  society;  or  to  do 
any  injury  to  the  person  or  property  of  any  one,  with  intent  to 
extort  or  gain  from  such  person  any  chattel,  money,  or  valuable 
security,  or  any  pecuniary  advantage  whatsoever  ;  or  with  any  in- 
tent to  compel  the  person  threatened  to  do  any  act  against  his  will, 
with  the  intent  aforesaid  —  is  guilty  of  blackmailing,  and  shall,  on 
conviction  thereof,  be  imprisoned  in  the  State  prison  for  not  more 
than  five  years  nor  less  than  one  year,  to  which  may  be  added  a  fine 
not  exceeding  one  thousand  dollars." 

It  may  be  fairly  inferred  from  the  letter  sent  by  the  defendant  to 
Wintrode,  that  the  latter  was  indebted  to  him  for  the  money  men- 
tioned, and  that  the  object  of  the  defendant  was  merely  to  obtain 
or  secure  the  repayment  of  it.  The  existence  of  such  indebtedness 
is  not  negatived  in  the  information. 

The  question  arises  then,  whether  the  statute  applies  to  such 
case. 

We  are  of  opinion  that  a  threat  to  prosecute  for  an  alleged  or  sup- 
posed offense  connected  with  the  creation  of  a  debt,  where  the 
object  of  the  threat  is  merely  to  secure  the  payment  of  the  debt  due 
from  the  person  threatened  to  the  person  making  the  threat,  does 
not  come  within  the  spirit  or  purpose  of  the  statute. 

The  authorities  upon  the  point  are  not  abundant,  but  the  view  we 
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have  taken  is  sustained  by  the  case  of  People  v.  Oriffin,  2  Barb.  427. 
SeealsOy  as  bearing  remotely  upon  the  question,  the  case  of  Brab^ 
iatn  Y.  State,  18  Ohio  St  485. 

No  error  was  committed  in  quashing  the  information. 

The  judgment  below  is  afiOrmed. 

Judgment  offimmL 


(BO  lad.  M.) 

Chniraet  —  etaiute  offraudi  — pttbUepeUtif. 

An  onl  agreeiiMnt  tbat  the  one  of  two  Joint  mortgagees  of  personal  property 
shall  boj  it  at  jadidal  sale,  the  other  not  attending  nor  bidding,  and  shall 
hold,  use  and  dUpose  of  it  for  the  benefit  of  both,  is  not  within  the  statute 
of  frauds  nor  against  public  policy. 

ACTION  for  breach  of  contract    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

M.  Way, Cheney  and  E,  L.  Waison,  for  appellant 

H.  ff.  Patty,  W.  A.  Thompson^  A.  0.  Jfareh,  J.  W.  Thompson 
and  J.  H.  Jordan,  for  appellees. 

Fbakklik,  0.  Appellees  sued  appellant  for  damages  for  the 
breach  of  a  certain  contract  in  relation  to  the  bidding  off  certain 
property  at  a  sheriff's  sale  upon  the  foreclosure  of  a  mortgage  held 
by  appellees.  There  was  a  demurrer  overruled  to  the  first  paragraph 
of  the  complaint.  Issue  formed,  trial  by  jury,  and  a  verdict  for 
appellees.  Over  a  motion  for  a  new  trial,  judgment  was  rendered 
for  appellees  for  $125. 

The  errors  assigned  and  complained  of  are  the  overruling  of  the 
demurrer  to  the  first  paragraph  of  the  complaint,  and  the  overruling 
of  the  motion  for  a  new  trial. 

The  reason  assigned  in  the  motion  for  a  new  trial,  the  ruling 
upon  which  is  complained  of,  is  error  of  the  court  in  its  instructions 
to  the  jury. 

The  objection  urged  against  the  first  paragraph  of  the  complaint 
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is  that  the  contract  sued  upon  is  Toid,  for  the  reasons  :  Ist^  that  it 
is  contrary  to  public  policy  ;  2d,  that  it  is  within  the  statute  of 
frauds.  The  second  paragraph  of  the  complaint  was  a  common 
county  and  need  not  be  further  noticed^  as  no  evidence  was 
given  under  it. 

The  substance  of  the  first  paragraph,  to  which  the  demurrer  was 
overruled, is  as  follows:  That  on  the  22d  day  of  January,  1877,  and 
prior  thereto,  appellee  Minerva  Elliott  was  the  owner  of  a  one-half 
interest  in  a  portable  saw-mill,  etc. ;  on  that  day  she  sold  the  same 
to  one  Bradstreet,  he  then  owning  the  other  half,  and  took  his 
three  notes  for  the  balance  of  the  unpaid  purchase-money,  and  a 
chattel  mortgage  on  the  mill  to  secure  the  payment  of  the  same, 
which  mortgage  was  duly  recorded;  two  of  the  notes  were  for  tlOO, 
each,  and  the  other  for  $72.50;  that  she  sold  the  last-named  note, 
and  after  passing  through  the  hands  of  another,  it  was  finally  in- 
dorsed to  api)ellant;  that  she  foreclosed  the  mortgage,  but  at  the 
time  of  the  foreclosure  did  not  know  that  appellant  held  the  note, 
and  he  was  therefore  not  made  a  party  to  the  foreclosure  suit;  thafe 
there  was  a  prior  mortgage  on  said  mill  in  favor  of  Bayless  Vaughn 
ft  Go.,  which  had  been  foreclosed  for  $250.65;  that  appellee  Min- 
erva Elliott  caused  a  copy  of  the  decree  to  be  issued  on  her  judg- 
ment of  foreclosure,  and  the  property  to  be  advertised  for  sale  on 
the  same;  that  api)ellant,  on  learning  these  facts  sent  his  agent 
Ludy  to  Lewis  0.  Elliott,  as  agent  and  husband  of  Minerva,  and 
said  agents,  for  and  on  behalf  of  their  said  principalB,  entered  into 
an  agreement  in  substance  as  follows:  That  for  the  purpose  of  se- 
curing the  payment  of  the  note  which  had  been  indorsed  to  ap- 
pellant, the  apt^ellee  Minerva  should  not  attend  and  bid  on  the 
property  at  the  sherifTs  sale;  that  appellant  should  bid  off  the  same 
as  low  as  he  could,  take  the  mill  and  run  the  same,  and  furnish  the 
appellee  Lewis  0.  Elliott  work  in  the  mill  at  $1.25  per  day,  replevy 
and  finally  i)ay  the  judgment  and  costs  in  favor  of  the  said  Bayless 
Vaughn  ft  Go. ;  that  when  the  earnings  of  said  mill  had  been  suf- 
ficient to  pay  the  note  held  by  appellant  and  the  interest  thereon, 
the  Bayless  Vaughn  &  Co.  judgment  of  foreclosure,  and  the  inci- 
dental expenses  of  running  the  same,  then  the  appellant  and  appel- 
lee Minerva  Elliot!  slionld  each  own  the  undivided  one-half  of  said 
mill,  etc.;  and  it  was  also  further  agreed  that  if  the  said  Minerva 
Elliott  should  before  the  said  earnings  of  said  mill  had  been 
sufficient  to  pay  appellant  said  sums  above  named,  find  a  purchaser 
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for  said  mill,  who  would  take  the  same  and  pay  appellant  said  Boms 
whioji  he  had  paid  and  was  coming  to  him,  he  should  then  deliver 
said  mill  to  said  purchaser,  and  said  appellee  should  cause  said 
purchaser  to  pay  said  sums  to  said  appellant,  except  such  part  of 
said  sums  as  had  been  paid  out  of  the  earnings  of  said  mill;  that 
in  pursuance  of  said  agreement,  said  Minerva  did  not  attend  or  bid 
at  said  sale,  but  appellant  did  bid  off  said  mill,  subject  to  the  first 
mortgage  Uen,  at  and  for  $10;  that  appellant  ran  and  operated  said 
mill  for  one  year;  that  he  refused  to  employ  said  Elliott  to  work^ 
«nd  made  $1,000  out  of  the  earnings  of  the  mill,  which  was  more 
than  enough  to  pay  the  expenses  of  running  the  same,  and  the  sey-r 
•end  sums  above  named,  which  appellant  was  to  pay;  that  after  ap- 
pellant had  run  the  mill  for  some  time,  appellee  Minerva  found  a 
purchaser  for  said  mill,  and  she  requested  the  appellant  to  deliyer 
said  mill  to  said  purchaser  upon  his  complying  with  said  agreement,, 
all  of  which  appellant  refused,  and  converted  the  same  to  his  own 
use;  that  said  mill  property  was  then  of  the  value  of  $1,000;  that 
4ippellant  refused  to  let  appellees  have  any  thing  to  do  with  said 
mill  or  account  to  them  in  any  way  therefor,  but  sold  the  same  for 
the  sum  of  $1,000  and  appropriated  the  proceeds  to  his  own  use. 

There  being  no  averment  in  the  complaint  that  this  agreement 
was  in  writing,  and  there  being  no  copy  filed  therewith,  the  pre- 
sumption is  that  it  was  in  paroL  Krutz  v.  Simoart,  54  Ind.  178; 
Langford  v.  FrwmaUy  60  id.  46;  Gh>odrieh  v.  Johntan,  66  id.  258. 

The  first  'question  that  arises  is,  was  this  agreement  void  by 
reason  of  its  being  contrary  to  public  policy? 

It  is  well  settled  that  a  combination  and  agreement^  between 
parties  at  a  public  sale  by  auction,  not  to  bid  against  each  other,  or 
to  use  any  artifice  or  other  means  to  prevent  others  from  bidding, 
for  the  purpose  of  chilling  or  depressing  the  sale,  and  buying  the 
property  at  a  sacrifice,  for  less  than  it  is  worth,  is  a  fraud  upon  the 
owner,  contrary  to  public  policy  and  void.  But  we  think  it  is 
equally  well  settled  that  there  may  be  a  joint  bidding  in  the  name 
of  one,  by  joint  lien-holders,  for  the  pur^fOse  of  securing  all  the 
lien-holders  by  participating  in  the  effects  of  the  sale.  And  where 
such  is  the  case  an  agreement  between  tnem  not  to  bid  against  each 
other  is  not  contrary  to  public  policy,  the  object  being  to  secure  all 
the  liens  so  far  as  can  be,  and  not  to  make  the  property  sell  for  a 
less  price.  If  it  did  have  the  effect  to  reduce  the  price  at  the 
sale,  that  would  be  an  incident  and  not  the  purpose  of  the  agree- 
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ment.  In  the  case  at  bar  there  was  no  effort  made  by  either  of  the 
parties  to  prevent  others  from  bidding  at  the  sale.  Appellee  did 
not  attend  the  sale,  bat  relied,  ander  the  agreement,  upon  her 
debt  being  secured  by  the  property  being  bid  off  in  the  name  of  ap- 
pellant. They  were  both  lien-holders,  haying  the  same  mortgage 
upon  the  property.  Appellee's  foreclosure  judgment  did  not  merge 
her  mortgage  lien  in  the  judgment;  it  still  continued.  Lapping  t. 
2>u/y,  47  Ind.  51;  Goddard  y.  Renner,  67  id.  532;  OauOuim  y. 
Indianapolis,  etc.,  R.  Co,,  58  id.  14. 

There  is  nothing  in  the  complaint  that  shows  appellee  intended 
to  or  would  have  bid  upon  the  property  but  for  the  agreement,  or 
that  the  property  sold  for  less  than  it  would  have  sold  had  there 
been  no  such  agreement.  Without  the  agreement,  perhaps  appellee 
might  haye  procured  some  person  who  was  able  to  pay  off  the  older 
incumbrances,  to  bid  off  the  property  at  a  sum  sufficient  to  have 
paid  her  debt,  but  her  not  haying  done  so  either  with  or  without 
the  agreement,could  not  be  construed  into  a  fraud  upon  the  owner, 
he  being  declared  insolyent,  nor  as  against  public  policy.  Smutt 
y.  Jone$,  1  W.  &  S.  128;  SmuU  y.  Jones,  6  id.  122;  Holmes  y. 
Holmes,  3  Rich.  Eq.  61;  Hamilton  y.  Hamilton,  2  id.  355. 

Where  a  contract  is  susceptible  of  two  constructions,  one  legal 
and  the  other  illegal,  it  should  be  presumed  to  be  legal,  and  the 
court  should  giye  it  the  legal  construction  and  uphold  the  contract. 
And  where  the  illegality  is  based  upon  a  question  of  fraud,  and  the 
fraud  charged  does  not  clearly  appear  upon  the  face  of  the  contract, 
as  a  question  of  fact  it  should  be  left  to  the  jury  upon  the  trial,  and 
not  be  decided  on  a  demurrer.  The  intention  and  purpose  of  the 
parties  are  to  be  considered  in  construing  the  agreement.  Herman 
on  Executions,  317,  §  205;  Phippen  y.  Stickney,  3  Met.  384; 
Young  y.  Snyder,  3  Grant  Cas.  151;  Buchner  y.  Chambltss,  30  Oa. 
652;  Onemsey  y.  Cook,  120  Mass.  501;  2  Chitty  on  Cent  979; 
Moak's  Van  Santyoord's  Pleadings,  349. 

In  Freeman  on  Executions,  §  297,  we  find  the  following:  **  But 
it  does  not  necessarily  follow,  because  one  person  bids  for  the  bene- 
fit of  himself  and  others,  or  because  two  or  more  persons  join  their 
capital  for  the  purpose  of  making  a  purchase  at  such  sale,  that 
there  has  been  an  unlawful  or  fraudulent  combination.  *  *  * 
Other  instances  frequently  occur  in  which  two  or  more  persons  may 
lawfully  unite  in  making  a  purchase.  In  fact  the  union  of  two  or 
more  persons  in  purchasing  at  an  execution  sale  seems  neyer  to  be 
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oondemned,  anless  the  court  oonoeiyes  that  its  object  is  to  preTCiat 
competition,  rather  than  to  engage  in  the  joint  prosecution  of  aa 
honorable  business  enterprise.'' 

In  Herman  on  Executions,  supra,  the  following  language  is  used: 
''  Bat  if  the  purposes  of  the  agreement  be  to  enable  each  of  the 
parties  to  become  a  purchaser  of  the  property  offered  for  sale,  not 
desiring  the  whole,  or  if  the  agreement  be  for  any  other  honest  or 
reasonable  purpose,  it  is  not  void*  An  agreement^  between  credit- 
ors, for  whose  benefit  an  assignment  in  trust  of  a  chattel  mortgage 
has  been  made,  and  the  assignee  that  at  the  sale  at  auction,  under 
the  mortgage  of  the  property  covered  thereby,  the  assignee  shall 
bid  the  same  in,  and  if  any  of  the  creditors  bid  on  any  of  the  arti- 
cles sold,  the  assignee  shall  assume  their  bids  and  hold  all  the 
property  so  purchased,  and  apply  it  to  the  payment  of  debts,  is  not 
contrary  to  public  policy  as  intending  to  prevent  competition  at  a 
public  sale.'' 

Appellant  has  brought  this  case  to  tliis  court  without  the  evidence 
and  asks  this  court  to  decide  upon  the  face  of  the  agreement  that 
it  is  against  public  policy  and  void.  If  this  does  not  clearly  ap- 
pear, he  should  have  done  by  answer  and  proof  at  the  trial  what  he 
now  asks  this  court  to  do  upon  the  pleadings.  Fraud  in  fact  is 
never  presumed,  but  must  be  proven  by  the  {Muty  who  charges  it 
Ihrmer  v.  Calvert,  44  Ind.  209;  Stewart  v.  English,  6  id.  176; 
Tenbrook  v.  Broxon,  17  id.  410. 

Borer  on  Judicial  Sales,  43,  §  77  (2ded.),  says:  '^  Several  persons 
may  join  together  and  lawfully  bid  as  a  unit,  if  done  in  good  faith. 
'  It  is  not  every  joint  bidding  or  partnership  among  bidders  at  a  sale 
under  a  decree  in  chancery  *  *  *  that  is  corrupt  and  fraudu- 
lent. Such  a  joint  or  partnership  bidding  may  be  perfectly  legiti- 
mate.'" 

The  case  of  Switzer  v.  Skiles,  3  Oilm.  529,  is  a  leading  case,  and 
directly  in  point  upon  the  present  as  well  as  subsequent  propositions 
in  this  case,  in  which  it  was  held:  '^  Where  a  sale  of  land  is  made 
at  public  auction,  and  all  persons  are  at  liberty  to  bid,  an  agree- 
ment among  different  claimants  to  different  portions  of  the  land 
with  an  individual  to  purchase  the  whole  tract  for  their  benefit,  is 
not  such  an  agreement  as  is  calculated  to  prevent  competition  and 
thereby  to  render  the  sale  void."  The  court  uses  the  foUowing 
language:  ''  Another  cause  of  demurrer  is,  that  the  agreement  re- 
specting the  purchase  of  the  land  was  contrary  to  the  policy  of  the 
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law,  and  therefore  void.  There  is  no  force  in  his  objection.  It  is 
difficult  to  conceive  in  what  manner  the  goyemment  was  prejudiced 
by  the  making  or  the  carrying  into  effect  of  the  agreement.  It 
amounted  simply  to  this:  that  Haiglit  should  attend  the  sale  and 
purchase  the  land  for  the  benefit  of  those  having  improvements 
thereon.  The  sale  was  at  public  auction,  and  of  course  all  persons 
were  at  liberty  to  bid.  This  agreement  was  not  calculated  to  pre* 
vent  competition,  and  in  that  way  lessen  the  price  the  government 
might  obtain." 

It  will  be  observed  that  that  case  was  between  the  parties  to  the 
agreement  and  for  the  purpose  of  eiif orcing  it. 

In  the  case  of  Stnttll  v.  Jones,  1  W.  &  S.  128,  the  court  held 
that  lien  creditors  may  purchase  jointly  at  sheriff's  sales.  A  com- 
bination of  interests  for  that  purpose  is  not  necessarily  corrupt. 
But  to  make  the  transaction  fraudulent  it  must  amount  to  a  con- 
spiracy to  depress  bidding. 

This  case  was  again  before  the  Supreme  Court  of  Pennsylvania, 
and  is  reported  in  6  W.  &  S.  122.  On  page  126,  it  is  said  of  the 
court  below:  ''The  court  on  the  contrary  ought  to  have  told  the 
jury  that  such  an  agreement  was  ^lei'fectly  lawful,  and  therefore 
would  not  avoid  the  sale.  It  would  be  repugnant  to  every  princi- 
ple of  common  sense,  reason  and  law,  to  say  that  two  or  more  and 
especially  judgment  or  lien  creditors  of  a  debtor,  whose  real  estate 
had  been  taken  in  execution  and  was  about  to  be  sold  by  the  sheriff, 
iK>uld  not  agree  to  become  joint  purchasers  thereof,  provided  it 
were  not  bid  for  by  others  beyond  a  fixed  sum,  and  that  one  of 
them  should  bid  in  his  own  name  for  the  common  use  of  all  of 
them.  But  it  is  said  that  such  an  agreement  in  its  effect  prevents 
competition,  and  therefore  inevitably  tends  to  depress  the  price  for 
which  the  property  would  otherwise  be  sold,  to  the  injury  of  the 
debtor  and  the  other  creditors.  Admitting  this  to  be  true  in  part, 
which  is  all  that  can  be  claimed  at  most,  what  right  has  the  debtor 
or  have  the  other  creditors  to  demand  and  require  that  there  shall 
be  a  competition,  either  among  the  creditors  of  the  debtor  or  among 
those  who  are  not  of  his  creditors  ?  *  ♦  *  Every  man  must  be 
left  to  act  as  he  pleases  in  such  case;  that  is,  either  to  bid  singly 
for  the  property,  if  he  wishes  to  buy,  and  be  able,  or  to  unite  with 
others,  as  he  may  think  it  most  suitable  to  his  means,  and  most 
advantageous  to  himself  in  any  other  respects.  But  it  is  far  from 
being  true  that  every  agreement  of  the  kind  has  a  necessary  ten- 
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dency  to  leBsen  the  price  that  otherwise  might  be  obtained  for  t<he 
property  at  the  sale;  on  the  contrary  it  may  tend  to  increase  it.'' 

In  the  case  of  Hobnes  v.  Holmes,  3  Rich.  61,  the  conrt  nses  the 
following  language:  ''  It  is  not  every  joint  bidding  or  partnership 
among  bidders,  at  a  sale  under  a  decree  in  chancery,  that  is  cor- 
rupt and  fraudulent.     Such  joint  or  partnership  bidding  may  be 
perfectly  legitimate.     To  render  them  unlawful  and  void  there 
must  be  a  fraudulent  intent  to  depress  and  chill  the  sale,  to  obtain 
the  property  at  an  under  value,  or  to  obtain  other  undue  and  un- 
conscientious advantages.     *    *    *    A  fraud  in  a  case  like  this  as 
in  every  other  case,  must  be  judged  of  by  all  the  attendant  circam- 
stances.     If  the  co-partnership  in  bidding  appears  from  the  attend- 
ant circumstances  to  have  been  entered  into  with  a  fraudulent  in- 
tent to  depress  and  chill  the  sales,  and  to  obtain  undue  advantages 
in  the  purchase  of  property,  the  sale  will  be  vacated.     If  such  joint 
bidding  has  no  such  fraudulent  intent  and  is  bona  fide  it  will  not 
have  the  effect  of  vitiating  the  sale."    See  also  HamiUon  v.  HamiU 
ion,  2  Rich.  Eq.  355;  Smith  v.  Greenlee,  2  Dev.  126  (18  Am.  Dec 
564);  National  Bank,  etc.,  v.  Sprague,  20  N.  J.  Eq.  159,  166-9. 

In  the  case  of  McMinn  v.  Phippe^  3  Sneed,  195,  the  court,  in 
speaking  of  an  agreement  not  to  bid  against  each  other,  says : 
'^  Upon  the  first  proposition  there  can  be  no  doubt  that  if  the  land 
had  been  divided  into  three  lots  and  sold  separately,  and  Mr.  Taylor 
had  desired  to  purchase  lot  No.  1,  Mr.  Springfield  lot  No.  2,  and 
Mr.  Degraffenried  No.  3,  and  they  had  agreed  among  themselves 
that  neither  should  bid  against  the  others  for  the  lots  they  desired 
to  purchase  respectively,  such  a^  agreement  would  have  been  a 
fraudulent  combination  to  avoid  competition,  and  the  sales  would 
have  been  voidable.  *  *  But  such  is  not  this  case.  Here  the 
whole  tract  was  to  be  sold  together,  and  each  of  the  parties  wanted 
certain  portions  of  it,  but  neither  wanted  to  purchase  it  all.  Hence 
they  entered  into  an  agreement  to  purchase  jointly,  and  to  make  a 
division  among  themselves  so  as  to  suit  the  convenience  of  each. 
Such  an  agreement  is  not  a  fraudulent  combination  to  stifie  com- 
petition, nor  is  it  against  public  policy  or  strict  morality."  In  that 
case  the  court  approvingly  cites  2  Dev.  L.  126.  In  the  case  of 
James  v.  Fulcrody  5  Tex.  512,  it  was  agreed  between  two  that  one 
should  bid  off  a  lot  for  the  use  of  both  ;  the  one  bid  off  the  lot,  and 
refused  to  keep  the  agreement.  The  court  held  the  agreement 
valid,  and  after  citing  many  authorities  say  :    ^'  The  facts  set  forth 
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in  the  petition  show  no  fraudulent  combination  or  artifice  to  stifle 
fair  competition^  to  the  injury  of  the  Tender  or  to  secure  the  lot  at 
less  than  its  value. " 

In  the  case  of  Buckner  y.  Chamblissy  30  Oa.  658,  the  court  below 
took  the  same  view  of  the  law  that  appellant's  learned  counsel  do, 
and  told  the  jury  below  as  a  matter  of  law,  that  if  defendants 
'^  combined  not  to  bid  against  each  other,  the  sale  was  void."  In 
reviewing  the  action  of  the  court  below,  the  Supreme  Court  say  of 
this  :  ''  It  was  equivalent  to  saying  that  persons  could  not  buy 
property  at  sheriff's  sale  on  joint  account,  for  every  agreement  to 
buy  on  joint  account  implies  an  agreement  that  they  will  not  bid 
against  each  other.  There  is  no  such  rule  of  law  as  that.  If  they 
had  used  any  means  unfairly  or  fraudulently  to  prevent  other  per- 
sons from  bidding  for  the  property,  that  would  have  defeated  the 
sale  as  to  them." 

Bishop  on  Contracts,  section  481,  contains  the  following : 
''Partners,  or  persons  contemplating  a  partnership  as  to  the  par- 
ticular thing  ;  several,  who  each  want  a  part,  and  not  the  whole, 
of  the  thing,  and  are  to  divide  it  between  themselves  ;  and  others 
whose  object  is  not  an  undue  advantage  but  a  fair  purchase,  may 
enter  into  a  valid  arrangement  for  one  to  bid  and  the  rest  abstain.'' 

The  case  of  Phippen  v.  Siickney,  3  Met.  384,  is,  perhaps  the 
leading  case  upon  this  subject,  and  is  cited  and  relied  updn  by  both 
sides  in  this  case.  And  after  reviewing  the  authorities  on  this 
question,  the  court  use  the  following  language  :  ''It  seems  tons, 
after  some  consideration  of  this  question,  and  an  examination  of 
the  adjudged  cases  bearing  upon  it,  that  we  can  not  judicially 
declare  that  every  contract  between  two  or  more  individuals,  in 
which  it  may  be  stipulated  that  one  is  to  be  the  purchaser  for  the 
joint  benefit  of  himself  and  another,  and  that  the  other  is  not  to 
interfere  with  his  bidding,  shall  when  attempted  to  be  enforced  for 
the  benefit  of  the  associates,  be  held  void  as  a  fraud  upon  the  rights 
of  the  vendor  and  against  public  policy,  merely  because  he  who 
seeks  to  enforce  the  contract  may  have  been  thereby  induced  to 
abstain  from  bidding.  *  *  ♦  The  extent  to  which  the  doctrine 
of  invalidating  such  contracts  can  be  safely  carried  would  rather 
seem  to  embrace  within  the  rule  all  cases  of  fraudulent  acts,  and 
all  combinations  having  for  their  object  to  stifle  fair  competition  at 
the  biddings,  with  the  design  of  becoming  the  purchasers  at  a  price 
less  than  the  fair  value  of  the  property.  Beyond  this,  the  applica- 
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tion  of  the  principle  contended  for  may  be  found  prodnctive  of 
mischief  and  an  unwarrantable  interference  with  the  couTBe  of  busi- 
ness in  auction  sales.  We  are  therefore  of  the  opinion  that  an 
agreement  between  A.  &  B.,  that  A.  will  permit  B.  to  become  the 
purchaser  of  certain  property  about  to  be  offered  at  sale  at  public 
auction,  and  that  A.  shall  participate  with  B.  in  the  benefits  of  the 
purchase,  will  or  will  not  be  fraudulent,  as  the  circumstances  of  the 
case  show  innocence  of  intention  or  a  fraudulent  purpose  in  making 
such  agreement." 

Bigelowon  Frauds,  p.  142,  has  the  following  language  :  ^'Parties 
may  purchase  jointly  at  public  sales,  if  ail  be  open  and  fair.  A 
(M>mhination  of  interests  is  not  necessarily  corrupt.  It  is  the  end  to 
be  accomplished  which  determines  whether  u  combination  is  law- 
ful or  otherwise.  If  it  be  to  depress  the  price  of  property  by  artifice 
thv  pnrcliase  will  be  void  ;  if  it  be  to  raise  money  for  payment,  or 
to  divide  the  property  for  the  accommodation  of  the  purchasers,  it 
will  be  valid."  .Bresliny,  Brown,  24  Ohio  St.  565  ;  s.  c,  15  Am. 
Rep.  627  ;  Smith  v.  Greenlee,  2  Dev.  126  ;  Atcheson  v.  MaUon,  43 
N.  Y.  147  ;  s.  c,  3  Am.  Bep.  678.  We  do  not  find  that  this  precise 
question  has  heretofore  been  before  this  court.  The  cases  of  Bunts 
V.  Cole,  7  Blackf.  265;  Plaster  v.  Burger,  5  Ind.232;  Fordandery. 
Hicks,  6  id.  448,  and  Oilbert  v.  Carter,  10  id.  16,  are  all  in  relation 
to  preventing  third  parties  at  the  sale  from  bidding. 

From  the  foregoing  authorities  we  come  to  the  conclusion  that 
the  agreement  in  the  case  at  bar  is  not  fraudulent  and  void  on  its 
face,  as  being  against  public  policy.  And  if  it  was  fraudulent  in 
fact  it  was  necessary  that  the  appellant  should  allege  that  in  his 
answer  and  prove  it  upon  the  trial  In  the  case  of  Phippen  v. 
Stickney,  supra,  the  court  held  as  follows  :  ''In  the  case  before  us, 
upon  the  facts  stated,  we  do  not  feel  authorized  to  set  aside  this 
agreement  as  illegal  or  fraudulent  upon  the  principles  we  have  stated. 
IVaud  is  not  to  be  presumed,  where  the  contract  is,  on  the  face  of 
it,  consistent  with  honesty  of  purpose  and  fair  dealing.  If  the  de- 
fendant  would  avail  himself  of  a  defense  of  that  character,  it  must 
be  upon  the  findings  of  a  jury,  or  upon  a  case  stated  by  the  parties 
clearly  disclosing  such  fraudulent  purpose.  This  contract  might 
have  been  entered  into  by  these  parties  for  good  and  justifiable 
reasons,  and  it  is  not  therefore  to  be  deemed  fraudulent  and  void 
upon  the  face  of  it." 

In  the  case  of  Bradley  v.  KingsUy,  43  N.  Y.  534,  the  court  say  : 
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*'  No  principle  or  authority  warrants  a  court  to  pronounce  sucli 
arrangement  fraudulent,  as  a  matter  of  law." 

In  the  case  of  James  v.  Fulcrod,  5  Tex.  512,  the  court  say  :  "  Had 
the  question  arisen  otherwise  than  on  demurrer,  and  had  it  been 
shown  that  the  lota  generally  sold  at  rates  higher  than  the  fixed 
limit,  and  that  the  effect  of  this  agreement  prevented  the  property 
from  attaining  its  full  price  —  and  this  could  have  been  affirmatively 
proven — the  transaction  would  have  been  repugnant  to  public  policy, 
and  consequently  null  and  void.  But  as  the  case  is  presented,  the 
agreement  is  most  clearly  within  the  specific  qualifications  of  the 
rule  as  found  in  the  cases  of  Smilh  v.  Greenlee,  2  Dev.  126,  and 
Phippen  V.  Siickmy^  3  Met.  384."  See  also  Bigelow  on  Fraud,  142; 
Ooss  V.  Austin,  11  Allen,  525  ;  SmuU  v.  Janes,  1  W.  &  S.  128  ; 
Moak's  Van  Santvoord's  Pleadings,  563. 

Thus  we  see  that  the  authorities  hold  that  the  court,  as  a  question 
of  law,  cannot  hold  such  contracts  illegal  and  void,  if  they  are 
susceptible  of  a  construction  that  makes  them  legal  ;  but  the  ques- 
tion of  the  fraudulent  or  illegal  intent  is  one  for  the  jury.  There  is 
nothing  in  the  objection,  incidentally  mentioned,  that  the  agree- 
ment was  without  consideration.  All  the  authorities  heretofore 
cited  recognized  the  agreement  as  being  based  upon  a  sufficient  con- 
sideration. 

The  last  objection  to  the  complaint  is  that  the  contract  is  within 
the  statute  of  frauds,  because  it  is  a  contract  for  a  future  sale,  and 
that  the  property  sold  or  to  be  sold  is  of  the  value  of  more  than  fifty 
dollars.  We  think  there  is  no  element  of  a  sale  or  of  a  contract  for 
a  future  sale  between  the  parties  in  the  contract  set  out  in  the  com* 
plaint.  The  agreement  between  the  parties  is,  that  when  the  net 
eamingp  of  the  mill  were  sufficient  to  pay  certain  debts  and  claims, 
each  was  to  own  one-half  of  said  mill ;  but  if  before  the  net  earn- 
ings amounted  to  such  a  sum,  appellee  Minerva  should  find  a 
purchaser,  appellant  should  deliver  the  mill,  and  appellee  Minerva 
should  cause  said  purchaser  to  pay  appeUant  certain  sums  agreed 
upon.  It  was  not  an  agreement  that  appellant  should  sell  in  the 
future.  But  he  holding  as  trustee,  upon  appellee  Minerva's  causing 
a  purchaser  to  pay  to  him  said  sums,  at  her  request,  he  was  to 
deliver  said  mill  to  the  purchaser,  or  if  she  found  no  purchaser, 
they  were  to  become  joint  owners  of  the  property.  Appellee 
Minerva  had  a  lien  on  this  property;  it  was  advertised  to  be  sold  to 
satisfy  this  lien;  for  the  accommodation  of  appellant,  she  arranged 
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with  appellant  that  he  should  bid  off  the  property  and  hold  it  on 
the  tenns  agreed  upon.  By  the  sale  the  amount  of  appellee  Min- 
erva's foreclosure  judgment  ($^00)  may  be  said  to  be  inyested  in  the 
property,  and  appellant's  $82.50,  his  note  and  bid  also  were  inTestod 
in  the  same.  Bradstreet  being  iusoWent,  they  could  look  alone  to 
the  property  for  payment  And  after  that  appellant  held  it  in 
trust. 

A  trust  maj  arise  or  be  created  with  reference  to  personal 
property  the  same  as  real  estate,  and  the  same  rules  obtain,  except 
as  to  personal  property  it  may  be  in  parol;  trusts  conoeming  real 
estate  only  are  required  to  be  in  writing.  IKS.  1876,  915,  §  1; 
Hill  on  Trustees,  44 ;  1  Perry  on  Trusts,  §  67. 

A  number  of  the  cases  cited  in  this  opinion,  showing  that  the  con- 
tract is  not  Yoid  as  against  public  policy,  also  hold  that  such  a  con- 
tract creates  a  trust  in  the  one  who  bids  off  the  property,  and  the 
agreement  is  not  within  the  statute  of  frauds. 

In  the  case  of  Miller  y.  Robert,  18  Tex.  16,  it  was  held«  that 
where  one  party  furnishes  another  funds  with  which  to  buy  lands 
for  him  or  for  them  jointly,  it  creates  a  trust,  and  is  not  within  the 
statute  of  frauds.  It  is  not  a  contract  for  the  sale  of  land.  Also 
where  one  party  was  to  furnish  land  certificates,  and  the  other  to 
perform  the  labor  and  pay  expenses,  and  have  a  share  in  the  land, 
this  was  a  contract  to  acquire  jointly,  and  the  party  in  whom  the 
title  rests  holds  in  trust  for  his  co-tenant  Gibbons  t.  BeU,  45  Tex. 
417 ;  Smock  y.  Tandy,  28  id.  130  ;  Jenkins  y.  Frink,  30  OaL  586. 

If  two  parties,  each  haying  written  title  to  a  tract  of  land,  pur> 
chase  a  supposed  better  title,  under  an  agreement  to  diyide  the 
premises,  the  one  who  takes  the  title  is  estopped  to  deny  the  right 
of  the  oth6r  to  a  moiety  of  the  land.  Bupp  y.  Orr,  31  Penn.  St 
517 ;  Cook  y.  Cdok,  69  id.  443  ;  Smiley  y.  Dixon,  1  Penn.  439. 

In  the  case  of  Arnold  y.  Cord,  16  Ind.  176,  it  was  held  that 
'^  ^  A  person  agreeing  yerbally  to  bid  in  land  for  another  at  sheriff's 
sale,  shall  be  bound  and  decreed  to  hold  in  trust,  though  he  took 
the  title  in  his  own  name,  and  plead  the  statute  of  frauds  in  bar." 
Denton  y.  McKenzie,  1  Desaus.  289  (1  Am.  Dec.  664). 

''  ^  Where  A  agrees  with  B.  to  purchase  property  at  sherifPs  sale 
for  B.,  and  he  purchases  the  property,  but  takes  an  absolute  con- 
yeyance  to  himself  and  refuses  to  conyey  to  B.,  the  latter,  not  being 
priyy  to  the  conyeyance,  is  not  bound  by  it  and  may  proye  the  trust 
by  paroL'    Strong  y.  Glasgow,  2  Mur.  289.    A  Court  of  Ohanceiy 
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lelieyeB  agamst  fraud  by  converting  the  person  guilty  of  it  into  a 
trustee  for  those  injured  thereby." 

Appellant)  acting  as  the  agent  of  appellee  Minerva  and  for  him* 
selfy  under  the  contract  set  out  in  the  complaint,  in  effecting  this 
purchase,  and  appellee  confiding  in  his  promises  and  assurances,  and 
relying  upon  the  contract,  ceased  to  give  any  attention  to  the  sale  of 
the  property.  Appellant  bought  and  then  refused  to  allow  appellee 
to  participate  in  the  results  or  profits  of  the  sale,  according  to  the 
contract,  and  takes  the  property  and  converts  it  to  his  own  use.  A 
court  of  equity  will  not  allow  appellant  to  obtain  and  hold  tifle  to 
property  and  convert  it  to  his  own  use  under  such  circumstances, 
and  to  thus  sacrifice  and  disregard  the  interests  of  those  for 
whom  he  acted,  but  will  convert  him  into  a  trustee  for  the  appellee. 
Swiizer  v.  Skiles,  sv-pra;  1  Perry  on  Trusts,  §  166;  Browne  on 
Stat,  of  Frauds,  §  96  a.  In  such  case  equity  creates  a  oonstmotive 
trust  not  within  the  statute  of  frauds,  which  may  be  established  by 
parol  evidence.  See  Cox  v.  Arnsmann^  76  Ind.  210.  But  if  this 
contract  was  within  the  statute  of  frauds,  it  was  so  far  executed  that 
equity  would  estop  appeUant  to  take  advantage  of  it,  by  pleading 
the  statute  of  frauds  as  a  defense.  Browne  Statute  of  Frauds,  §§ 
448  and  448a,  and  authorities  therein  cited. 

*^  A  court  of  equity  will  not  permit  the  statute  of  frauds  to  beset 
up  as  a  defense  by  a  party  infected  with  fraud.  And  parol  trusts 
in  real  estate  have  been '  frequently  established  in  direct  contradiction 
of  the  statute,  on  the  ground  of  fraud."  Arnold  v.  Cktrd^  »upra  ; 
Teagtie  v.  Fowlefy  56  Ind.  669. 

We  think  the  first  paragraph  of  the  complaint  stated  facts  8uffl« 
cient  to  withstand  a  demurrer.  And  there  was  no  error  in  the  over- 
ruling of  the  demurrer  had. 

[Omitting  minor  matters.] 

We  find  no  error  in  this  record ;  the  judgment  below  ought  to  be 
affirmed. 

Per  Curiam.  It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  in  all  things  affirmed, 
with  costs. 

JudgmMi  affirmei. 
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Smith  y.  Mabtdt. 
(BoiiMi.  m.) 

Mm  ^gnBrnttot  b^  a  milkman  not  to  mII  milk  in  a  certain  town  ia  not  broken  bf 
•Mlling,  at  his  farm  ontsldo  that  town  and  to  persont  residing  oatslde  that 
towo,  although  with  knowledge  that  the  pnrcfaaoer  intenda  selling  in  that 
town.* 

ACTION  for  breach  of  contract     The  opinion  states  the  case* 
The  defendant  had  judgment  below. 


0.  W.  jRaul  and  J,  E.  Humphries,  for  appellant 

» 

K  O.  Snyder,  A.  Thompsony  T.  H.  Ristine  and  B.  71  RuHnB^ 
for  appeUee. 

MoRBiSy  0.  This  suit  was  brought  by  the  appellant  against  the 
appellee  upon  the  following  contract : 

''This  agreement  witnesseth  :  That  David  H.  Martin  and  Bice 
Beid,  of  the  first  part^  have  sold  and  transf  eri'ed  one  milk  wagon  and 
the  appurtenances  to  the  same,  and  dairy  routes  in  GrawfordsTille, 
Kontgomery  county,  Indiana,  to  Vincent  Smith,  of  the  second  part 
and  in  said  sale,  as  part  of  the  consideration  entering  into  said  con- 
tract, the  said  Martin  and  Beid  engage  with  said  Smith  that  they 
will  not  engage  in  the  dairy  business  in  said  town  so  long  as  said 
Smith  shall  continue  in  said  business  on  his  own  account.  Now,  in 
pursuance  of  said  agreement,  the  said  Martin  and  Beid  covenant 
and  agree  with  said  Smith,  in  the  penalty  of  five  hundred  dollars, 
that  they  will  not  in  any  manner  engage  in  dairy  business  or  sale 
of  milk  in  said  town  so  long  as  said  Smith  shall  continue  m  said 
business  on  his  own  account.  And  it  is  expressly  agreed,  that  the 
said  sum  of  five  hundred  dollars  shall  be  the  ascertained  and  liqui- 
dated damages  due  the  said  Smith  from  the  said  Martin  and  Beid, 
or  either  of  them,  if  either  of  them  shall  violate  their  engagement 
in  the  premises,  to  be  recovered  against  them  or  either  of  them  at 

See  Baher  v.  Ovrdon^  ptMi. 
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«Cher  debts  are  recovered  by  suit.  And  it  is  agreed  that  if  said 
Smith  shall  sell  said  dairy  this  contract  is  to  be  void.  Witness  our 
hands  and  sealB,  this  6th  day  of  November,  1878« 

"D.  H.  Maetik, 
"EiCB  Beid.*' 

It  is  averred  in  the  complaint  that  the  appellant  had  been,  and 
oontinnee  to  be,  engaged  in  the  dairy  business  and  in  selling  milk 
in  and  about  said  town  of  Grawf ordsville,  which  was  known  to  the 
appellee ;  that  for  a  year  last  past  the  appellee  has,  in  violation  of 
said  contract,  been  continuously  engaged  in  keeping  at  his  farm, 
adjacent  to  said  town  of  Grawfordsville,  nine  milch  cows,  which 
produce  a  large  quantity  of  milk,  which  the  appellee  sold  and 
caused  to  be  sold  in  said  town  of  Grawfordsville,  to  wit :  fourteen 
gallons  per  day.  It  is  further  averred  that  the  appeUee  had  been 
and  is  still  furnishing  to  George  Gunkle  and  Benjamin  Oliver,  who 
are  rival  dairymen  to  the  appellant  in  said  town,  fourteen  gallons  of 
milk  per  day,  to  be  sold  in  said  town,  and  the  appellee  has  been 
selling  for  a  year  past  large  quantities  of  milk  to  other  dairymen, 
which  he  knew  was  to  be  sold  by  them  in  said  town.  The  appel- 
lant  demands  judgment  for  1500. 

The  appellee  demurred  to  the  complaint  The  demurrer  was 
overruled,  and  he  then  answered  the  complaint  in  four  paragraphs, 
the  first  being  withdrawn. 

The  paragraph  of  the  answer  numbered  2  admits  the  execution  of 
the  contract  set  out  in  the  appellant's  complaint ;  states  that  the 
appellee  owns  a  farm  about  one  mile  distant  from  the  corporate 
limits  of  the  town  of  Grawfordsville ;  that  ever  since  the  making  of 
said  contract  he  has  kept  on  said  farm  nine  milch  cows  ;  that  he  has, 
since  the  making  of  said  contract,  sold  to  said  Ounkle  and  Oliver 
considerable  quantities  of  milk  on  said  farm,  to  wit :  from  six  to 
eleven  gallons  per  day  ;  that  said  Ounkle  and  Oliver  were,  at  the 
time  he  sold  them  milk  as  aforesaid,  engaged  in  selling  milk  in  said 
town  of  Grawfordsville  ;  that  he  sold  said  milk  to  the  said  Ounkle 
and  Oliver  at  his  farm,  and  that  neither  of  them  resided  in  said 
town  at  the  time;  that  he  never  sold  or  furnished  any  milk  to  any  one 
residing  in  said  town  ;  that  he  never  solicited  any  one  living  in  said 
town  to  buy  milk  of  him  at  his  fturm  after  the  making  of  said  con- 
tract, nor  had  he  at  any  time  sold  milk  on  his  farm  to  be  sold  to 
any  one  in  said  town,  though  those  to  whom  he  sold,  were,  so  far 
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as  he  was  oonoemedy  at  liberty  to  Bell  wherever  and  to  whom  they 
pleased. 

The  third  paragraph  of  theanswer  is  the  same  as  the  second, 
except  that  it  states  that  the  appellee  had,  at  the  time  he  entered 
into  the  contract  sued  on,  nine  cows  on  his  farm  ;  that  he  conld  not 
dispose  of  them,  and  had  to  sell  or  waste  the  milk ;  that  he  did  not 
sell  for  the  purpose  of  violating  his  contract  or  injuring  the 
appellant,  etc. 

The  fourth  paragraph  admits  the  making  of  the  contract  sued 
on,  but  alleges  that  the  appellee  is  a  farmer,  residing  on  his  &nn 
one  mile  distant  from  Crawf ordsville ;  that  he  keeps  nine  cows  ; 
that  they  produce  a  large  quantity  of  milk,  which  he  has  sold  on 
said  farm ;  but  that  he  has  not,  since  the  making  of  said  contract, 
sold  any  milk  within  the  town  of  Crawfordsville,  nor  to  any  one 
living  in  said  town,  nor  has  he  sold  milk  to  any  one  to  be  sold  in 
said  town  ;  that  the  number  of  cows  by  him  kept  is  not  more  than 
is  usually  kept  on  a  farm  of  the  siae  of  his. 

The  appellant  moved  the  court  to  strike  out  the  third  and  fourth 
paragraphs  of  the  appellee's  answer,  on  the  ground  that  they  were 
in  substance  the  same  as  the  second.  He  also  moved  the  court  to 
strike  out  a  part  of  the  second  paragraph  of  the  answer.  The 
motions  were  overruled. 

The  appellant  replied  by  a  general  denial.  He  also  replied 
specially,  alleging  that  at  the  time  the  appellee  made  said  contract 
he  had  but  two  cows  on  his  farm;  that  said  Ounkle  and  (Miver 
were  desirous  of  engaging  in  the  business  of  selling  milk  in  said 
town  of  Crawfordsville,  but  had  no  cows  to  produce  the  milk  for 
said  business;  that  it  was  agreed  between  them  and  the  appellee 
that  the  latter  should  purchase  cows  and  furnish  them  fourteen 
gallons  of  milk  twice  a  day;  that  they  should  solicit  custom  and 
sell  the  milk  in  said  town;  that  the  appellee  was  to  have  part  of 
the  profits  of  the  business,  to  be  paid  by  Gunkle  and  Oliver  in  the 
price  which  they  were  to  give  him  for  the  milk  to  be  furnished; 
that  in  pursuance  of  said  agreement,  the  appellee  purchased  the 
cows  and  furiiislied  the  milk  as  agreed,  and  the  said  Ounkle  and 
Oliver  sold  the  same  in  said  town  as  promised,  during  the  time 
mentioned  in  the  complaint,  which  greatly  damaged  the  appellant. 

The  appellee  filed  a  demurrer  to  the  reply,  which  was  overruled. 
The  cause  was  submitted  to  a  jury  for  trial,  who  returned  a  verdict 
for   the  appellee.      The   appellant  moved  for  a  new  trial.      The 
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motion  was  overraled  and  judgment  rendered  upon  the  yerdict  in 
fayor  of  the  appellee. 

The  oyerraling  of  the  motion  for  a  new  trial  is  assigned  as  error. 
Other  errors  are  assigned  but  they  are  all  embraced  in  the  one 
aboye  stated. 

There  was  no  available  error  in  overmling  the  appellant's  motion 
to  strike  ont  the  third  and  fourth  paragraphs,  and  part  of  the 
second  paragraph  of  the  appellee's  answer.  If  there  was  any  error 
in  oyerraling  the  motion  it  was  harmless. 

The  first  objection  seriously  urged  to  the  ruling  of  the  court  is 
the  refusal  to  give  the  third  instruction  asked  by  the  appellant 
But  as  all  the  instructions  given  by  the  court  are  not  in  the  record, 
we  must  presume  in  favor  of  the  action  of  the  court  that  the 
ground  of  complaint  was  removed  by  other  instructions  given  by 
the  court  of  its  own  motion  and  in  its  own  language.  Freeu  v. 
DePuy,  57  Ind.  188;  Bomn  v,  PoUard,  71  id.  177. 

The  court,  at  the  instance  of  the  appellee,  gave  the  following  in- 
structions: 

"  2.  The  defendant  had  a  right  to  sell  at  his  farm,  outside  of  the 
town  of  Orawf ordsville,  milk  produced  by  cows  kept  outside  of  the 
town  of  Crawfordsville,  to  persons  living  outside  of  the  town  of 
Crawf ordsville,  although  he  knew  at  the  time  of  such  sale  that  the 
persons  to  whom  he  sold  the  milk  intended  to  and  did  sell  the  milk 
in  the  town  of  Crawfordsville. 

''  3.  Selling  at  his  farm  outside  the  town  of  Crawfordsville,  milk 
produced  by  cows  kept  by  the  defendant  outside  of  the  town  of 
Crawfordsville  to  persons  residing  outside  of  the  town  of  Crawf ord»> 
ville,  knowing  that  the  persons  to  whom  it  was  sold  intended  to 
and  did  take  it  within  the  town  of  Crawfordsville  for  sale,  and  did 
in  said  town  sell  the  same,  would  not  be  selling  to  a  person  to  be 
sold  in  the  said  town  of  Crawfordsville.  To  constitute  a  sell- 
ing to  be  sold  within  said  town  of  Crawfordsville  there  must  have 
been  an  understanding  or  agreement  between  the  defendant  and 
the  person  to  whom  the  milk  was  sold,  that  the  milk  should  be 
sold  within  the  town  of  Crawfordsville.  To  make  it  a  selling  to  be 
sold  within  said  town,  the  understanding  or  agreement  between  the 
defendant  and  the  person  to  whom  the  milk  was  sold  must  have 
been  such  that  the  person  to  whom  the  milk  was  sold  could  not  sell 
it  at  any  other  place  than  in  the  town  of  Crawfordsville',  with- 
out  violating  his  agreement  with  the  defendant.  If  the  person 
Vol.  XLI— 102 
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to  whom  the  milk  was  sold  was  at  liberty  to,  and  could  without  act^ 
ing  in  bad  faith  with  the  defendant,  sell  the  milk  to  whoever  he 
might  choose,  it  would  not  be  a  selling  to  be  sold  in  the  town  of 
Crawfordsville." 

The  appellee  bound  himself  by  his  agreement  with  the  appellant 
not  to  carry  on  the  dairy  business  nor  sell  milk  within  the  town 
of  OrawfordsTille.  He  did  not  engage  not  to  sell  milk  or  cany  on 
said  business  elsewhere.  Though  the  agreement  should  be  fairly 
construed  in  view  of  the  objects  and  purposes  of  the  parties  to  it, 
yet  it  can  not  be  enlarged  by  construction,  so  as  to  extend  the  lim- 
its of  the  district  in  which  the  appellee  was  prohibited  from 
doing  business.  Jtoller  v.  OU,  14  Eans.  609;  Harkinson's  Appeal, 
78  Penn.  St.  196;  s.  c.^  21  Am.  Bep.  9.  The  appellee  could  not 
under  the  contract  establish  a  dairy  and  milk  depot  on  his  farm 
outnde  of  the  town  of  Grawf ordsville,  solicit  custom  from  the  town 
and  supply  its  people  with  milk.  But  he  might,  without  yiolating 
the  letter  or  spirit  of  the  contract,sell  milk  at  any  point  outside  of  the 
town  to  any  one  not  living  in  the  town,  and  who  could  not  be  for 
that  reason  a  customer  of  the  appellant  It  follows  that  if  by  the 
contract  the  appellee  is  not  prohibited  from  selling  milk  outside  of 
the  town  of  Grawfordsville  to  persons  not  living  in  said  town,  the 
use  which  such  persons  might  make  of  the  milk  purchased  would 
not  affect  or  in  any  way  limit  his  right.  Nor  will  his  right  to  sell 
be  controlled  by  his  knowledge  of  the  fact  that  the  purchaser  buys 
with  the  intention  to  resell  within  the  prohibited  territory.  The 
purchaser  would  have  the  right  to  sell  where  he  pleased;  with  this 
the  appellee  would  have  no  concern  unless  interested  in  the  sales 
made. 

It  follows  that  the  court  did  not  err  in  giving  the  instructions 
requested  by  the  appellee.  The  appellant  refers  us  to  the  cases  of 
Duffy  V.  Shockey,  11  Ind.  70;  Sander  v.  Hoffmafiy  64  N.  Y.  248; 
Davis  V.  Barney y  2  Gill  &  John.  382;  Hubbard  v.  Milhr,  27  Mich. 
15;  8.  c,  15  Am.  Rep.  153.  In  the  last  case  the  question  was  as 
to  the  validity  of  the  contract.  In  the  case  of  Sander  v.  Hoffman, 
the  court  held  very  correctly,  we  think,  that  a  party  who  had  sold 
the  good-will  of  the  business  of  supplying  meat  to  the  people  in  a 
certain  locality,  and  agreed  not  to  carry  on  the  business  in  that  lo- 
cality, could  not  open  up  a  place  for  business  outside  of  the  inhib- 
ited district,  receive  orders  there,  and  fill  them  by  delivering  the 
meat  to  the  parties  within  the  locality.     In  the  case  of  Davie  v. 
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Barney,  gupra,  the  court  held,  laying  much  stress  upon  the  word 
'^  indirect/'  as  used  in  contract,  that  a  party  who  had  sold  his  in* 
terest  as  a  stage  proprietor,  on  the  Washington  and  Baltimore  road, 
and  pledged  himself  not  to  be  concerned  '^direct  or  indirect/'  in 
any  line  of  stages  in  opposition,  could  not  without  yiolating  his 
contract  become  instrumental  in  setting  up  or  canying  on  an  op- 
position line  of  stages  on  said  road,  or  aid  in  carrying  on  the  same. 
The  case  of  Duffy  v.  Sliockey,  supra,  simply  holds  that  a  party  who 
has  agreed,  for  a  sufficient  consideration,  not  to  start  marble  shops 
within  a  certain  district,  can  not  start  such  shops  outside  of  such 
district,  and  then  solicit  custom  within  the  district. 

The  instructions  ol^jected  to  proceed  upon  the  ground  that  had 
the  appellee  solicited  patronage  from  the  people  within  the  town  of 
Crawfordsville,  or  sold  milk  to  any  one  living  without  the  town  for 
the  purpose  of  having  it  sold  by  such  person  within  the  town,  he 
would  have  been  acting  in  violation  of  the  contract.  The  instruc* 
tions  are  to  the  effect  that  a  knowledge  on  the  part  of  the  appellee 
that  the  person  offering  to  buy  his  milk  intended  to  sell  it  in  Oraw- 
fordsville,  does  not  deprive  him  of  the  opportunity  to  dispose  of  his 
milk.  That  if  his  purpose  is  simply  to  sell  his  milk  and  not  to 
cause  it  to  be  sold  within  the  town,  he  does  not  by  such  sale  violate 
his  contract  with  the  appellant  We  think  the  instructions  are  as 
favorable  to  the  appellant  as  he  could  ask. 

The  appellant  excepted  to  the  following  instruction  given  by  the 
court  of  its  own  motion  : 

''  If  you  should  find  from  the  evidence  that  the  defendant  exe* 
cuted  the  contract  sued  on,  that  afterward  he  went  into  the  busi- 
ness of  furnishing  milk  to  Ounkle  and  Oliver  outside  of  the  town 
of  Crawfordsville,  and  the  sales  of  such  milk  to  Ounkle  and  Oliver 
were  made  without  any  understanding  on  the  part  of  the  defendant 
and  said  Ounkle  and  Oliver,  that  the  defendant  should  have  any 
interest  in  the  sales  made  by  them  in  the  town  of  Crawfordsville, 
you  should  find  for  the  defendant." 

There  was  no  error  in  this  charge  of  which  the  appellant  can 
complain.  All  the  testimony  in  the  case  relating  to  sales  of  milk 
made  by  the  appellee  after  the  execution  of  the  contract  sued  on, 
and  before  the  commencement  of  the  suit,  had  reference  to  the 
facts  recited  in  the  charge.  If  as  stated  in  the  charge  the  appellee 
had  no  interest  in  the  sales  of  milk  made  by  Ounkle  and  Oliver  in 
the  town  of  Crawfordsville,  though  he  had  sold  them  the  milk 
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disposed  of  by  them  within  the  limits  of  the  town,  he  mm  not 
liable. 

The  testimony  tended  to  support  the  verdict  of  the  jury;  it  was 
not  contrary  to  the  evidence  nor  was  it  contrary  to  law.  The  judg- 
ment below  should  be  affirmed. 

Per  Curiam.  It  is  ordered  upon  the  foregoing  opinion,  that 
the  judgment  below  be  affirmed,  at  the  oosts  of  the  appellant. 

Jitdjfmmit  ofirmetL 


MnOHSLL  V.  BoBmoK. 

(90lDd.«L) 

Matter  and  eer^ani  —  n0ifUgetiio$^  *^  mtter  ege.^ 


Where  an  absent  nuurter  oarries  on  business  by  a  sapeiintendsnt  wlUi 
powe»»  lie  is  liable  to  an  employee  injured  thioa|^  the  nsgleetof  the 
superintendent  in  respect  to  machinery. 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.     The  plaintifl  had  judgment  below. 


A.  Dofoling,  D.  W.  Lafolktie  and  W.  W.  Tukg^  for  appellants 

J.  H.  Siotsenburg,  D.  O.  AntAang  and  /•  V.  ESbUo,  for  appellee. 

Woods,  J.  The  appellee  recovered  judgment  against  the  ap- 
pellants for  personal  injuries  caused  by  the  explosion  of  a  steam 
boiler.  The  gist  of  the  action  was  the  alleged  carelessness  of  ap- 
pellants in  using  or  permitting  the  use  in  their  business  of  the 
defective  boiler.  The  appellants  saved  exceptions  to  the  overruling 
of  their  demurrers  to  the  several  paragraphs  of  the  complaint,  for 
want  of  facts,  and  now  insist  that  each  paragraph  fails  to  show  that 
the  injury  to  the  plaintiff  occurred  without  fault  on  his  part. 

The  first  paragraph  of  the  complaint  charges,  in  this  respect, 
that  the  defendants  owned  and  were  operating  certain  steam  engines 
and  other  machinery  in  the  prosecution  of  their  business  of  slaughter- 
ing hogs  ;  that  at  the  time  in  question  the  plaintiff  was  in  their 
employ,  in  the  vicinity  of  the  boilers  connected  with  said  machinery; 
that  while  the  plaintiff  was  near  the  same,  in  the  proper  discharge 
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of  his  duty,  under  hia  said  employmenty  one  of  the  boilers,  con* 
nected  with  the  engine  and  machinery  aforesaid,  without  any  fault 
of  the  plaintiff,  and  only  by  reason  of  the  unsafeness,  def ectiyeneaa 
and  insecurity  thereof,  exploded,  whereby  large  quantities  of  steam 
and  water  escaped  therefrom  and  f eQ  upon  the  plaintiff,  by  reason 
of  which  the  plaintiff  was  greatly  injured,  etc. 

The  second  paragraph  differs  from  the  first  only  in  the  omission 
of  the  averment  that  the  plaintiff  was  at  the  time  of  the  accident  in 
the  employment  of  the  defendants;  and  the  substitution  therefor  of 
an  allegation  that  he  had  been  in  the  defendants'  serrice  and  had 
returned  to  the  premises  at  the  request  of  the  agent  of  the  defend* 
ants  with  the  view  to  further  employment. 

The  third  paragraph  contains  the  same  ayerments  as  the  first, 
except  as  to  the  plaintiffs  employment ;  it  is  stated  that  he  had 
been  employed  by  the  defendants  as  a  common  laborer  for  some 
time  previous,  and  that  at  the  date  of  the  accident  he  was  upon  th0 
premises  seeking  employment. 

[Kinor  matters  omitted.  ] 

It  is  further  insisted  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  because  the  injuiy  resulted  from  the  carelessness  of  a 
fellow-servant  of  the  appellee  engaged  in  the  same  employment. 

The  evidence  may  be  said  to  have  shown  that  the  appellants,  who 
resided  in  Kentucky,  had  formed  a  partnership  for  the  purpose  of 
buying  and  slaughtering  hogs  in  New  Albany,  Indiana,  on  the 
premises  where  the  appellee  was  hurt,  one  of  the  appellants  being 
the  owner  of  the  premises.  At  the  time  of  the  accident,  they  were 
engaged  in  preparations  for  commencing  the  business.  The  defend- 
ants were  not  personally  present,  and  had  no  notice  of  the  defective 
condition  of  the  boiler.  They  had  employed  one  Jones  as  a  general 
superintendent  of  their  proposed  business,  and  in  that  capacity  he 
was  present,  superintending  the  said  preparations,  and  had  engaged 
the  appellee  to  come  and  go  to  work  as  a  common  laborer  on  the 
day  when  he  was  injured.  He  came  accordingly,  in  the  morning, 
and  was  preparing  to  go  to  work,  but  Jones  had  not  yet  arrived, 
when  the  explosion  took  place.  Some  days  before,  Jones  had  been 
notified  by  one  who  had  been  employed  to  clean  the  boiler  and  had 
been  in  it  for  that  purpose,  that  the  boiler  was  unsafe ;  that  there 
was  a  crack  in  the  head  of  it  more  than  a  foot  long. 

In  support  of  their  claim  that  Jones  and  the  appeUee  were  fellow- 
servants,  and  that  the  appellee  can  have  no  recourse  upon  the  master 
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for  an  injoiy  canaed  by  the  n^Iigence  of  Joues  to  notify  the  master 
of  the  defective  condition  of  the  boiler,  the  following  cases  are 
cited.  Columbus,  etc,  Wy  Co,  v.  Arnold,  31  Ind.  174 ;  Wright  t. 
N.  Y.  a  R.  U.  Co.,  25  N.  T.  562 ;  Hayden  t.  Stnithville  Manufg  Ok, 
29  Conn.  548 ;  RiAerts  t.  Smith,  2  H.  &  N.  213  ;  Wxgmore  t.  Jay, 
5  Exch.  354  ;  Keegan  v.  Wwtmm  K  B.  Oo.,8  N.  Y.  175 ;  Ormmtd 
y.  Hollaiid,  EU.,  B.  &  K  102. 

The  case  does  not,  as  we  conceive,  come  within  the  prineiple 
contended  f or,  as  applicable  to  f ellowHservants  engaged  in  the  same 
employment,  but  rather  within  the  role  that  a  general  agent  em- 
ployed to  represent  the  master  in  his  absence,  and  charged  with  the 
duties  which  it  would  be  incumbent  on  the  master  to  perform  if  he 
were  present,  is  not  a  mere  fellow-servant,  whose  negligence  can 
impose  no  liability  upon  the  master  to  an  injured  subordinate. 
The  owner  of  mills  or  machinery,  which  men  are  employed  to 
operate,  owes  duties  to  the  employees  which  he  cannot  escape  by 
absenting  himself  and  committing  the  entire  charge  to  an  agent. 
This  view  is  fully  supported  by  the  case  of  Corcoran  v.  HolhrmA, 
59  N.  Y.  517 ;  s.  c,  17  Am.  Bep.  369,  where  it  is  shown  that  the 
individual  who  does  act  by  an  agent,  as  well  as  a  corporation  which 
can  act  in  no  other  way,  is  responsible  for  the  neglect  of  the  general 
agent  so  employed.  To  the  same  effect  are  Oormly  v.  Vulcan  Iron 
Works,  61  Ma  492  ;  Shanny  v.  Androscoggin  MiUs,  66  Me.  420 , 
Cumberland,  etc,  R.  Co.  v.  State,  44  Md.  283 ;  Cumberland,  ete^ 
R.  Co.  Y.  State,  45  id.  229 ;  Brabbits  v.  Chicago,  etc.,  B?y  Co.,  38 
Wis.  289 ;  Sherm.  &  Bedl  on  Neg.,  §  102 ;  Whart  on  Neg.,  §222. 
This  is  in  harmony  with  the  cases  wherein  it  is  held  that  notice  to 
an  agent  of  a  corporation,  relating  to  any  matter  of  which  he  has 
the  management  and  control,  is  notice  to  the  corporation.  Pitts- 
burg,  etc,  Ry  Cb.,  v.  Ruby,  38  Ind.  294;  Ohio,  etc,  B?y  Co.  i. 
CoUam,  73  id.  261 ;  s.  c,  38  Am.  Bep.  134 ;  Mabme  v.  Eathaway, 
64  N.  Y.  5 ;  8.  o..  21  Am.  Bep.  573 ;  MufjAy  v.  Smith,  19  0  & 
(N.  S.)  361. 

Indeed  the  true  ground  of  liability,  as  shown  in  the  pleadingi 
and  the  evidence,  is  the  failure  of  the  defendants  to  furnish  safe 
machinery.  Their  general  agent  or  superintendent  represented 
them  in  respect  to  this  duty ;  his  knowledge  was  their  knowledge, 
and  so  they  must,  on  plain  principles,  be  held  responsible  for  the 
result 

Under  the  circumstances  shown  in  this  case,  we  oamiot  say  tiiat 
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the  juy  were  not  warra&ted  iu  finding  that  Jones  was  the  general 
agent  of  the  defendants,  charged  with  the  duty  of  representing 
them  in  all  respects  material  to  be  here  considered,  and  that  his 
negligence  was  imputable  to  them.  As  against  two  of  the  appellants 
the  proof  is  slight ;  but  yet  enough  to  have  warranted  the  submia- 
Bion  of  it  to  the  jury,  and  therefore  enough  to  support  their  veidiol 
against  interference  by  this  court  on  appeal 
The  judgment  is  aflOrmed,  with  costs. 

JudgmmU  aecordinghf. 

HowK,  J.,  did  not  participate  in  the  consideration  of  this 
Patition  for  a  rehearing  oyerruled. 


MOHTOOMBBT  T.    SlAIB, 

DylQg  dadualloiui  of  the  ▼ktim  of  aa  aborilon  are  adinlsslble  on  a 

tlon  for  death  theiebj, 

pONYIOnON  of  abortion.    The  opinion  atates  the  oaaa 

i/1  Jf.  Vanjhety  for  appellant 

D.  P.  Baldwin^  attomey-general,  </.  $.  DnJB$^  pnaeoiitiqg  ai^ 
tomey,  and  W.  L.  Shmxy  for  State. 

Blliott,  0.  J.  Appellant  was  tried  and  oonTioted  upon  a  count 
in  an  indictment  charging  him  with  a  violation  of  section  1923  of 
the  R  S.  of  1881.  That  section  reads  thus  :  *^  Whoeyer  prescribes 
or  administers  to  any  pregnant  woman,  or  to  any  woman  whom  he 
supposes  to  be  pregnant,  any  drug,  medicine,  or  substance  what- 
eyer.  with  intent  thereby  to  procure  the  miscarriage  of  such  woman; 
or  with  like  intent,  uses  any  instrument  or  means  whateyer,  un- 
less such  miscarriage  is  necessary  to  preserye  her  life  — shall,  if  the 
woman  miscarries  or  dies  in  consequence  thereof,  be  fined  not  more 
than  fiye  hundred  dollars  nor  less  than  fifty  dollars,  and  be  im- 
prisoned m  the  State  prison  not  more  than  fourteen  years  nor  I 
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ihaa  three  years."  It  is  charged  in  the  indictment  and  there  is 
evidence  tending  to  prove,  that  the  woman  upon  whom  the  wrong* 
fal  act  is  alleged  to  have  been  committed  died  from  its  effect. 

Over  the  appellant's  objection,  the  State  was  permitted  to  give 
in  evidence  the  dying  declarations  of  the  woman.  This  mling 
presents  the  controlling  question  in  the  case. 

It  is  contended  on  the  part  of  the  prosecation  that  the  death  of 
the  woman  is  the  gravamen  of  the  offense,  and  that  where  death 
results  from  an  unlawful  act  in  producing  abortion,  the  crime  is 
homicide.     In  support  of  the  principal  contention,  it  is  argued 
that  the  legislature  had  authority  to  specifically  define  and  prescribe 
punishment  for  an  unlawful  act  resulting  in  death,  and  that  when 
this  authority  is  exercised  the  prosecution  should  be  under  the 
statute  specifically  defining  the  crime.  The  case  of  State  v.  Barker^ 
38  Ohio  St   583,  strongly  supports  this  last  proposition.     In  that 
oase  the  court  said  :    ^*  Had  this  cause  proceeded  to  trial  upon  the 
indictment  for  manslaughter,  and  had  the  evidence  shown  that  the 
death  of  the  woman  was  occasioned  by  administering  drugs,  or 
using  instruments  to  produce  an  abortion,  there  could  have  been 
no  conviction  for  manslaughter,  because  the  evidence  showed  that 
another  crime  had  been  committed,  for  which  there  was  a  separate 
and  specific  punishment.     The  unlawful  killing  was  done,  it  is 
true,  while  the  slayer  was  in  the  commission  of  an  unlawful  act, 
but  that  unlawful  ai^t,  when  producing  death,  is  a  distinct  offense, 
and  must  be  punished  as  such."    The  reasoning  of  the  court  in 
Smith  V.  St(Ue,  28  Ind.   321,  is  strongly  in  the  same  direction, 
where  it  was  said  :    **  Prior  to  the  passage  of  the  act  alluded  to, 
there  is  no  question  that  the  evidence  would  have  made  a  case  of 
larceny.    The  act  is  very  loosely  and  carelessly  framed.     The  lan- 
guage of  the  first  section  would  perhaps  make  eveiy  felonious  taking 
by  a  hired  servant  of  the  goods  of  his  master  embezzlement,  no 
matter  whether  the  servant  had  the  custody  of  the  goods  or  not ; 
and  as  the  punishment  prescribed  is  not  the  same  as  for  larceny, 
there  is  a  great  force  in  the  proposition  that  larceny  could  no  longer 
be  maintained  in  such  cases."    It  is  true  of  the  present  statute, 
that  a  homicide  committed  in  the  prosecution  of  an  unlawful  act 
is  punished  differently  from  that  resulting  from  the  use  of  an  instru- 
ment or  the  administration  of  drugs  for  the  purpose  of  producing 
an  abortion.     Proceeding  still  further  in  this  general  direction  is 
the  case  of  Jones  v,  State^  59  Ind.  229,  where  it  is  held  that  when 
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the  eyideiu>e  shows  an  offense  to  have  been  embezzlement,  there  can 
be  no  oonviction  of  larceny.  It  is  important  to  keep  in  mind  that 
in  Indiana  there  are  no  other  crimes  thatf  such  as  are  defined  by 
statute.  As  all  crimes  are  statutory,  all  prosecutions  should  be 
under  the  statute  by  which  the  offense  is  defined  and  the  punish- 
ment prescribed.  We  agree  with  the  State,  that  the  appellant  was 
rightly  prosecuted  under  section  1923,  although  death  resulted  and 
although  the  act  which  caused  it  was  an  unlawful  one. 

It  has  long  been  settled  that  dying  declarations  are  admissible 
only  in  cases  of  homicide.  Starkie  says  of  the  rule  admitting  dying 
declarations.  '^But  so  jealous  is  the  law  of  any  deviation  from 
the  general  rule,  that  it  confines  the  exception  to  the  necessity  of 
the  case,  and  only  renders  such  declarations  admissible  when  they 
relate  to  the  cause  of  death,  and  are  tendered  on  a  criminal  charge 
respecting  it.''  Starkie  Ev.  32.  The  gen^rally  accepted  doctrine 
is  that  stated  in  Rexy. Mead,  2  B. &  G.  605,  where  it  was  said  that 
they  are  only  admissible  ''where the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances  of  the  death  the  sub- 
ject of  the  dying  declaration.''  Whart.  Grim  Ey.,  §  288  ;  Boscoe 
Grim.  Ey.  32 ;  1  Oreenl.  Ey.,  §  156.  This  court  has  adopted  and 
enforced  this  principle.  Binns  y.  State,  46  Ind.  311  ;  DtUing  y. 
Johnson,  82  id.  155  ;  Morgan  y.  State,  SI  id.  193.  It  has  been  often 
decided  that  in  prosecutions  for  producing  an  abortion,  dying 
declarations  are  not  admissible.  Sex  y.  Lloyd,  4  G.  &  P.  233  ; 
Wilson  Y.  Boersm,  15  Johns.  286 ;  Regina  v.  HiTid,  8  Gox  G.  G.  300; 
Woolen  Y.  Wilktns,  39  Oa.  223.  If  the  prosecution  were  for  produc- 
ing an  abortion,  and  death  were  not  an  essential  ingredient  of  the 
crime,  our  way  would  be  plain.  We  should  be  compelled  to  declare 
that  the  cYidence  was  incompetent 

There  are  peculiar  features  distinguishing  the  case  from  one 
where  the  only  charge  is  that  an  abortion  was  produced  by  the 
accused.  The  statute  makes  death  an  element  of  the  offense,  and 
death  is  therefore  the  subject  of  judicial  iuYestigation.  The  death 
was  the  result  of  an  unlawful  act,  for  to  produce  the  abortion  was 
expressly  forbidden  by  law.  If  there  were  no  special  statutory 
provision  upon  this  subject,  the  crime  of  whieh  the  appellant  is 
accused  would  have  been  a  felonious  homicide.  Blackstone  says  : 
*'  So  also  if  one  gives  a  woman  with  child  a  medicine  to  procure 
abortion,  and  it  operates  so  violently  as  to  kill  the  woman ;  this  is 
murder  in  the  person  who  gave  it."  4  BL  Com.  201.  Lord  Halb 
VoL-XII  — 103 
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lays  down  the  same  doctrine.  1  Hale  P.  0.  430.  In  a  work  of  great 
anthority  it  is  said  :  **  Hither  also  may  be  referred  the  case  of  one 
who  gave  medicine  to  a  woman  ;  and  that  of  another  who  put 
skewers  in  her  womb,  with  a  view  in  each  case  to  procure  an  abortion 
whereby  the  women  were  killed.  Such  acts  are  clearly  murder." 
The  same  doctrine  is  declared  by  Bishop.  1  Bish.  Grim.  L.  32& 
In  the  case  of  8Me  v.  Moore,  25  Iowa,  128,  the  authorities  axe 
reviewed,  and  it  was  held  that  where  death  resulted  frojoi  an  abor- 
tion, the  person  using  the  means  by  which  it  was  produced  was 
guilty  of  murder  in  the  second  degree. 

It  is  clear  that  if  there  were  no  statute  expressly  defining  the 
offense  of  which  the  appellant*  was  convicted,  he  might  upon  the 
theory  that  the  evidence  established  the  acts  charged  against  him, 
have  been  convicted  of  manslaughter.  The  elements  of  our  statu- 
tory definition  of  that  grade  of  felonious  homicide  are  present,  the 
commission  of  an  unlawful  act,  and  death  resulting  from  it.  But 
as  we  have  seen,  the  State  was  bound  to  prosecute  under  the  statute 
specifically  defining  the  offense. 

Is  the  offense  any  the  less  homicide  because  of  the  prosecution 
being  under  one  statute  rather  than  another  ?  Is  the  manner  of 
the  death  any  the  less  the  subject  of  investigation  than  it  would 
have  been  if  the  indictment  had  charged  manslaughter  or  murder  7 
The  case  is  entirely  unlike  a  prosecution  solely  for  producing  an 
abortion  ;  there  death  is  not  a  material  element  of  the  offense  ; 
here  it  is.  In  the  class  of  cases  referred  to  death  is  no  part  of  the 
body  of  the  crime.  In  the  case  m  hand  the  statute  expressly  makes 
it  an  essential  ingredient,  and  the  manner  of  the  death  is  an  im- 
portant and  controlling  inquiry.  All  the  statutory  elements  of  an 
offense  must  be  charged,  and  they  must  be  proved  as  charged . 
State  y,  Wright y  52  Ind.  307.  As  the  indictment  charged  that 
death  resulted  from  the  wrongful  act,  and  as  death  is  a  statutory 
element  of  the  charge,  it  became  the  direct  subject  of  investigation. 

If  the  statute  had  in  express  terms  declared  that  the  offense 
should  be  deemed  murder  or  manslaughter,  the  evidence  would 
have  been  competent.  Can  it  make  any  difference  that  the  statute 
either  gives  the  offense  no  name  or  names  it  something  else  than 
murder  or  manslaughter?  Courts  are  to  look  to  the  substance  of 
the  offense  defined;  they  are  not  to  be  guided  by  mere  names.  If 
in  reality  the  offense  is  homicide  and  the  subject  of  inquiry  the 
manner  of  the  deceased's  death,  the  settled  rules  of  evidence  which 
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preml  in  such  cases  should  be  enforced.  Wisconsin  has  a  statute 
yery  simikr  to  ours.  The  principal  difference  between  the  two 
statutes  is  that  the  former  declares  that  the  person  producing  the 
abortion  which  results  in  death  shall  be  deemed  guilty  of  man- 
slaughter. If  was  held  in  iiiaie  t.  Dickinson,  41  Wis.  299,  that  m 
a  prosecution  under  the  statute  referred  to,  dying  declarations  were 
admissible.  It  was  there  said,  in  concluding  a  review  of  the  au- 
thorities,  that ''  These  authorities  show  that  the  offense  described 
in  section  11,  where  the  death  of  the  mother  ensued  from  the  un* 
lawful  act,  was  murder  at  common  law;  and  that  the  statute  really 
reduced  the  grade  of  the  offense  to  manslaughter  in  the  second  do* 
grec.  And  it  is  entirely  clear  that  the  dying  declarations  would 
have  been  competent  evidence  at  common  law,  where  the  death  of 
the  deceased  was  as  in  this  case,  the  subject  of  the  charge  and  ju- 
dicial  inquiry,  and  the  declarations  relate  to  the  circumstances  of 
the  death.  Upon  that  point  it  seems  to  us  there  is  no  room  for 
doubt  The  &ct  that  the  offense  with  which  the  defendant  is 
charged  has  been  mitigated  does  not  change  the  rule  of  evidence.  ** 
The  statute  of  Ohio  is  somewhat  like  ours,  and  it  was  held  in  Staie 
y.  Harper,  35  Ohio  St  78;  s.  c,  35  Am.  Bep.  596,  that  the  dying 
declarations  of  the  deceased  were  not  competent  The  ruling  is 
placed  upon  two  cases,  Regina  y.  Hind,  8  Cox  C.  C.  300,  and 
People  y.  Davis,  50  N.  Y.  95.  The  first  of  these  cases  was  a  prose^ 
ention  solely  for  feloniously  using  instruments  upon  a  woman  with 
intent  to  produce  an  abortion,  and  in  which  death  was  not  an  ele> 
ment  of  the  offense.  It  is  obvious  that  the  case  in  hand  is  very 
different  from  that  cited.  In  the  case  of  People  v.  Davis,  the 
court  held  that  the  dying  declarations  were  not  admissible  in  a 
prosecution  under  a  statute  very  like  ours.  The  reasoning  of  the 
court  upon  this  point  does  not  command  our  assent  We  quote 
from  the  opinion:  ''Such  evidence  is  admissible,  in  cases  of  homi- 
cide, only  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the  subject  of  the 
dying  declarations.  1  Greenl.  Ev.,  §  156,  and  cases  cited  in  note; 
Wilson  V.  Baeretn,  15  Johns.  286.  This  is  the  settled  rule,  and  it 
is  xmnecessary  to  discuss  the  reasons  upon  which  it  is  founded. 
Applying  the  rule  to  this  case  the  declarations  were  not  admissible. 
The  charge  against  the  prisoner  was  not  homicide  in  any  degree. 
The  crime  charged  against  him  is  that  of  persuading  the  deceased 
to  submit  to  the  use  of  an  instrument  upon  her  person,  and  to  taka 
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drugs  with  intent  to  produce  her  miscarriage — in  consequence  oi 
which  the  death  of  the  child,  and  her  own,  were  produced.  Tbe 
death  of  the  deceased  was  not  a  necessary  ingredient  of  the  crime; 
that  of  the  child  was  suflScient  to  make  the  offense  a  felony.  The 
act  alleged  to  have  been  perpetrated  by  the  prisoner  was  a  crime 
under  the  third  section  of  the  statute,  in  the  absence  of  the  death 
of  the  mother  or  child.''  It  seems  to  us  that  this  entire  reasoniug 
rests  upon  an  undue  assumption.  The  statute  expressly  makes  the 
death  of  the  woman  an  essential  ingredient  of  the  offense.  If  there 
were  no  statute  upon  the  subject,  the  crime  would  unquestionably 
have  been  murder,  and  we  cannot  perceive  that  it  loses  its  character 
because  the  statute  classifies  the  offense  differently  and  prescribes  a 
milder  punishment.  We  think  that  the  unlawful  act  possesses  all 
the  distinctive  and  essential  features  of  felonious  homicide,  and 
that  to  declare  that  it  is  not  homicide  is  to  sacrifice  the  substance 
to  the  shadow.  Whether  the  statute  characterizes  the  act  as  feloni- 
ous killing  or  not,  is  immaterial,  if  it  plainly  appears  that  it  is  such. 
If  the  result  of  the  unlawful  act  is  the  subject  of  inquiry,  then 
sorely  in  such  a  case  the  manner  of  death  must  be. 

The  offense  charged  in  this  count  of  the  indictment  could  not 
have  been  made  out  without  evidence  of  the  death  of  the  woman* 
It  may  be  true  that  some  other  charge  could  have  been  sustained 
without  such  evidence,  but  the  question  is  not  affected  by  that 
consideration.  If  then  it  was  necessary  to  prove  death,  that 
subject  was  a  material  and  controlling  inquiry.  The  death  of  the 
woman  from  the  unlawful  act  of  the  accused  gives  to  the  offense 
the  character  of  a  felonious  homicide,  and  we  think  this  character 
is  not  changed  by  the  fact  that  the  specific  offense  is  described  in  a 
separate  section  of  the  criminal  code  and  a  milder  penalty  affixed. 
The  characteristic  elements  of  the  crime  of  murder  are  present,  and 
the  reason  for  applying  the  rule  is  quite  as  plain  as  in  any  imagina- 
ble case  of  homicide. 

We  conclude,  where  death  results  from  the  unlawful  attempt  to 
produce  an  abortion,  that  death  is  the  subject  of  inquiry,  and  that 
dying  declarations  are  competent.  If  we  adopt  any  other  view  we 
shall  sacrifice  principle  to  a  mere  form  of  words,  and  give  an  effect 
to  a  statute  intended  to  secure  punishment  by  an  explicit  definition 
of  an  offense,  exactly  the  reverse  of  what  its  fnuners  intended. 
We  regard  the  statute  as  clearly  intending  that  death  shall  be 
deemed  a  controlling  element  of  the  offense,  and  in  this  respect  it 


NOVEMBER  TERM,  1881.  gfl 


Stata  ex  rel.  Ronndtree  ▼.  Board  of  OommlsBionen. 


differs  from  the  statntes  of  New  York  and  OhiOy  as  constraed  bj 
the  courts  of  those  States.  Under  the  section  of  the  statute  here 
receiving  examination,  there  is  no  offense  at  all  unless  an  abortion 
is  actually  produced,  or  the  death  of  the  woman  ensues.  One  or 
the  other  of  these  results  must  follow  the  unlawful  act  The  in- 
dictment charges  that  death  resulted.  There  is  no  charge  that  a 
miscarriage  was  produced.  The  material  questions  therefore  were» 
did  the  accused  commit  an  unlawful  act,  and  did  that  unlawful  act 
cause  the  woman's  death?  Nothing  can  be  clearer  than  that  if 
the  State  had  not  proved  the  death,  no  conviction  could  have  been 
had.  Death  was  therefore  the  subject  of  the  charge  and  of  the  in- 
vestigation. It  was  the  subject  of  the  charge  in  such  a  ma- 
terial manner  as  that  no  conviction  could  have  been  had  without 
proof  being  made  of  the  death.  Provii^  the  unlawful  act  and 
proving  its  result  in  reality  proved  a  felonious  homicide.  If  the 
crime  is  in  &ct  homicide,  then  the  case  is  within  the  rule;  certainly 
bodily  within  the  principle  upon  which  the  rule  rests. 
[Omitting  minor  matters.] 


StAin  Bx  Bsu  BouvsTBEx  V.  BoABD  OF  OoiocissionBa. 

(90  Ind.  41B.) 
MmiMpal  <tffygnrtto»-—«gwtty'<  duOif  to  rtplaee  hridgeB-^  adoptiom  ^  pt^ 


A  ooantj,  bound  bj  slatato  to  npair  pnbUe  bridges.  Is  bound  to  MplaM  of 

rebiiild  them  when  sabstaiitlallj  destroyed. 
A  ooontj  adopting  a  private  bridge  becomes  boond  to  keep  It  In  repair. 

MANDAlfXTS.     The  opinion  states  the  oa^    The  defendMit 
had  judgment  below. 

IL  M.  J,  Miner,  for  appellant. 

0.  A.  BuMrky  for  appellee. 

Ellioit,  C.  J.    It  was  held  in  8taU  isr  fiL  t.  DmuHm^  80  Ind. 
619,  that  the  statute  imposeR  upon  the  county  oommisnonen  fha 
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daty  of  keeping  public  bridges  in  repair,  and  that  mandamus  irill 
lie  to  compel  the  performance  of  that  duty.  This  decision  dispooes 
ci  one  of  the  principal  questions  in  the  case  before  u& 

There  are  two  questions  presented  in  the  case  at  bar  which  were 
not  directly  presented  in  the  former.     They  are: 

1.  Does  the  duty  to  repair  extend  to  replacing  or  rebnildingp 
where  there  is  a  substantial  destruction  of  the  original  bridge? 

2.  Is  the  county  bound  to  repair  in  cases  where  the  bridge  it 
originally  constructed  by  private  indiyiduals,  but  is  afterward  con- 
nected with  highways  conistructed  by  the  county,  and  is  used  and 
recognized  by  the  citizens  and  officers  as  a  part  of  the  public  way  f 

Of  these  in  their  order. 

First.  The  duty  to  repair  includes  the  rebuilding  of  bridges  where 
they  are  essential  to  the  existence  and  use  of  the  highway.  It  is 
true  that  the  commissioners  have  authority  in  certain  cases  to  va- 
Mte  highways,  but  this  authority  must  be  exercised  in  the  manner 
prescribed  by  law.  The  vacation  of  a  highway  can  not  be  brought 
about  by  the  refusal  of  the  commissioners  to  perform  their  duty  re- 
specting it.  They  are  charged  with  the  duty  of  keeping  the  high- 
ways reasonably  safe  and  convenient  for  use  for  the  purposes  for  which 
they  were  laid  out,  and  they  can  not  by  a  failure  to  do  their  duty 
deprive  the  citizens  of  the  State  of  their  right  to  use  and  enjoy  the 
way  common  and  free  to  all.  As  long  as  the  highway  exists,  the 
officers  in  whose  control  it  is  must  do  their  duty  in  keeping  it  in  a 
reasonable  and  suitable  condition  for  travel  The  case  in  hand 
strongly  illustrates  the  soundness  of  the  principle,  that  it  is  the 
duly  of  the  commissioners  to  rebuild  a  bridge  which  forms  an  es- 
sential part  of  a  much  travelled  highway.  If  the  bridge  is  not  re- 
built, a  public  way  is  cut  in  two  and  rendered  useless  for  all  practi- 
cal purposes.  Citizens  are  deprived  of  the  use  of  a  road  which  they 
are  taxed  to  support,  for  without  a  bridge  the  highway  is  for  th^ 
greater  part  of  the  year  rendered  impassable. 

It  is  established  law  that  a  county  is  liable  for  injuries  received 
because  of  negligence  in  not  making  bridges  safe  for  travel,  and 
citizens,  who  are  compelled  to  bear  the  burden  imposed  by  a  judg- 
ment for  damages  ought  in  justice  to  be  entitled  to  compel  their 
officers  and  representatives  to  perform  their  duty  and  make  high- 
ways passable  and  safe.  Unless  the  performance  of  this  public 
duty  can  be  coerced,  it  leaves  the  tax-payer  too  much  at  the  mercy 
of  negligent  officers.     If  it  is  a  duty,  there  ought  to  be  a  power 
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Bomewhere  to  compel  its  perfomianoe.  Better  compel  the  commis- 
sioiiers  to  expend  public  money  in  making  highways  passable  and 
safoy  rather  than  suffer  it  to  be  frittered  away  in  the  payment  of 
damages. 

It  is  very  clear  that  if  there  is  a  decay  of  the  timbers  of  a  bridge, 
rendering  it  impassable,  the  county  may  be  compelled  to  repair. 
Upon  this  point  the  authorities  are  agreed.  It  is  difficuH,  if  not 
impossible,  to  perceive  why  the  same  principle  should  not  apply 
where  a  bridge  has  been  destroyed  by  fire  or  swept  away  by  a  flood. 
The  reason  upon  which  the  rule  requiring  repairs  to  be  made  rests 
is  the  same  whether  there  be  a  total  or  a  partial  destruction  of  the 
bridge,  for  the  reason  of  the  rule  is,  that  the  officers  owe  the  public 
a  duty  to  keep  highways  in  a  proper  condition  for  travel,  whether 
the  bridge  is  rendered  entirely  unfit  for  use  by  the  decay  or  break- 
ing of  the  materials  of  which  it  is  constructed,  or  carried  away  by 
a  flood;  the  result  to  the  public  is  the  same  in  either  case.  There 
is  no  solid  ground  upon  which  to  rest  a  distinction  between  the  case 
of  a  bridge  becoming  entirely  unfit  for  use  by  the  giving  way  of 
'  some  of  its  parts,  and  that  of  a  bridge  being  carried  ofF  by  a  flood. 
Replacing  by  repairs  a  structure  destroyed  by  decay  is  in  reality  the 
substitution  of  a  new  for  the  old,  and  replacing  a  bridge  destroyed 
by  fire  or  water  is  nothing  more. 

In  Bnggn  v.  Ouilfard,  8  Vt.  264,  it  was  assumed  without  debate, 
by  court  and  counsel,  that  the  duty  to  repair  embraced  the  obliga* 
tion  to  rebuild  a  bridge  which  had  been  carried  away  by  a  freshet 
It  was  held  in  People  v.  Cii^  of  Brooklyn,  21  Barb.  484,  that  a 
statute  providing  for  repairs  of  a  street  embraced  the  act  of  substi- 
tuting new  curbstones  for  old  ones.  The  definition  of  Walker  that 
repair  means  **  reparation,  supply  of  loss,  restoration  after  dilapi- 
dation,'' is  approved.  The  case  of  People  v.  Hillsdale,  etc,  Co., 
23  Wend.  254,  decides  that  a  statute  requiring  a  tampike  company 
to  make  repairs  imposed  upon  it  the  duty  of  rebuilding  a  bridge 
which  had  been  destroyed  by  an  inevitable  accident.  In  the  case 
decided  by  Lord  Kenton,  Brecknock,  etc.,  Co.  v.  Pritchard,  6  T. 
R  750,  it  was  held  that  a  covenant  in  a  contract,  binding 
a  party  to  keep  a  bridge  in  repair,  imposed  upon  him  an  obligation 
to  replace  it,  although  it  was  totally  destroyed  by  a  flood.  More 
directly  in  point  than  any  of  the  cases  cited  is  that  of  Howe  v.  Com* 
muwionern,  etc.,  47  Penn.  St.  361.  The  court  there  saidr  "If  we 
should  construe  the  word  'repair'  in  this  act  as  strictly  as  the  court 
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below  did,  nay,  if  we  should  set  aside  the  act  altogether,  the  dnfj 
of  maintaining  the  bridge,  once  legally  imposed  upon  the  county, 
and  never  taken  off,  would  still  have  to  be  enforced.  But  we  can 
not  so  read  the  act  as  to  exclude  the  restoration  of  a  broken  super- 
structure. What  but  a  ^  repair '  of  the  bridge  is  the  renewal  of 
the  superstructure?"  At  another  place  in  the  same  opinion  it  is 
said:  '^  We  can  not  gnuluate  repairs,  and  say  slight  ones  shall  be 
done  and  large  ones  may  be  neglected.  The  legislature  did  not 
mean  we  should  do  this.  They  meant  by  repairs  whateyer  was 
necessary  to  make  bridges  safe  and  passable." 

In  giving  to  the  word  repairs  the  meaning  of  restoring  or  rebuild- 
ing, no  new  legal  signification  is  annexed.  From  the  earliest  times 
of  the  common  law  to  the  present  the  word  has  been  deemed  to 
embrace  rebuilding.  This  is  proved  by  the  long  line  of  cases 
declaring  that  where  a  tenant  covenants  to  repair  he  is  bound  to 
rebuild,  even  tliough  the  demised  premises  are  totally  destroyed. 
Nor  in  doing  this  is  any  violence  done  to  language.  The  lexicog- 
raphers give  as  a  synonym  of  repair,  "  to  restore,"  and  surely  to 
put  anew  bridge  in  the  place  of  one  destroyed  is  in  effect  nothing 
more  than  a  restoration. 

*  We  come  now  to  the  second  question.  In  a  very  old  case  referred 
to  by  counsel  in  RexY.  West  Riding,  5  Burr.  ^94,  it  was  said, 
**  that  if  a  private  person  build  a  bridge  which  afterward  becomes 
a  public  convenience,  the  county  is  bound  to  repair  if  In  the 
case  in  which  this  citation  was  made  in  argument  it  was  held,  that 
although  the  bridge  was  not  erected  by  the  Riding,  yet  if  it  was  a 
public  convenience,  and  adopted  and  used  by  the  Biding,  it  was 
bound  to  repair.  The  reporter  says  :  **  The  court  were  all  clear, 
that  the  Biding  was  obliged  to  repair  the  new  bridge."  Justice 
WiLLBS  said :  *^  The  county  have  had  the  advantage  of  it  '*  (the 
bridge)  **  above  twenty  years  and  they  ought  to  repair  it."  Justice 
Blaokstonb,  concurring,  remarked  :  '^  Here  the  benefit  and 
utility  were  to  the  public  ;  it  was  constantly  used  by  every  one  who 
went  that  road."  The  report  also  states:  "  Lord  Mansfield  (who 
came  into  court  during  the  discussion  of  this  case),  declared  himself 
likewise  to  be  clearly  of  the  same  opinion.  The  Biding  ought  to 
repair  it,  undoubtedly."  In  RexY.  Tarkshire  W.  R.,  2  East,  342, 
Lord  Ellbnbobouoh,  having  made  a  quotation  from  Lord  Ookb, 
proceeds  as  follows :  '^  Again  he  says, '  if  a  man  make  a  bridge  for 
the  common  good  of  all  the  subjects,  he  is  not  bound  to  repair  it  ; 
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for  no  particular  man  is  bound  to  reparation  of  bridges  by  the 
common  law  but  ratione  tenurm  or  prescriptumtsJ  Now  that  this 
bridge  is  for  the  common  good  is  proved  by  the  use  of  it  by  all  the 
king's  subjects  passing  that  way,  by  its  not  having  been  treated  as  a 
nuisance,  but  acquiesced  in.  Then  after  having  enjoyed  the 
benefit  of  it,  shall  the  public  object  to  it  when  they  be^  to  feel 
the  burden  of  repair  ?  The  doctrine  laid  down  by  Lord  Coke  has 
been  since  recognized  in  the  cases  referred  to,  and  in  other  books ; 
particularly  it  was  much  considered  in  the  case  of  Olusbume 
bridge ;  upon  the  authority  of  which  other  cases  have  been  since 
ruled.  *  *  The  rule  laid  down  by  Mr.  Justice  Astok,  in  the 
Olusbume  bridge  case  seems  to  be  the  true  one ;  '  that  if  a  man 
builds  abridge,  and  it  becomes  useful  to  the  county  in  general,  the 
county  shall  repair  it.'  He  says  nothing  about  the  adoption  of  it 
by  the  public ;  and  there  is  good  sense  in  not  relying  on  that,  except 
as  evidence  of  its  being  a  public  bridge,  and  of  utility  to  the  public." 
It  will  be  observed  that  the  case  from  which  we  have  quoted  goes 
much  further  than  we  are  required  to  go,  for  in  the  case  in  hand 
there  was  an  adoption  by  the  public.  The  doctrine  declared  by 
Lord  Ellbkbo  ROUGH  is  fully  sustained  by  the  English  case& 
Regina  v.  WiUs,  3  Salk.  381 ;  Regina  v.  Bucehugh,  6  Mod.  150 ; 
Bex  V.  Lancashire,  2  B.  ft  Ad.  813  ;  Rex  v.  Kent,  2  M.  ft  S.  513. 
The  common  law  upon  this  subject  is  settled,  and  as  that  law  is  in 
force  in  Indiana,  it  governs  this  case,  unless  there  is  some  statutory 
enactment  changing  the  rule.  We  have  not  been  able  to  discover 
any  statute  changing  the  rule,  and  we  must  hold  it  to  be  in  force 
and  applicable  to  this  case.  There  are  many  American  cases  declar- 
ing and  enforcing  the  rule  of  the  common  law.  In  Siaie  ex  reL  v. 
Supertnsors,  41  Wis.  28,  it  is  held  that  if  a  county  purchases  a 
bridge  built  by  a  private  corporation,  it  is  bound  to  keep  it  in  re* 
pair,  and  that  mandamus  will  lie  to  compel  the  performance  of  this 
duty.  We  suppose  it  can  make  no  difference  whether  the  acquisi- 
tion is  by  purchase  or  by  adoption.  The  principle  is  the  same  in 
both  oases.  More  directly  in  point  is  the  case  of  Town  of  DayUm  v. 
Tbwn  of  Rutland,  84  111.  270  ;  s.  o.,  25  Am.  Sep.  457.  In  that 
case  it  was  held  that  the  acceptance  of  a  bndge  built  by  private 
individuals  might  be  inferred  from  building  a  road  to  connect  with 
it  and  levying  a  tax  for  repairs^  and  that  the  towns  accepting  it 
were  bound  to  keep  it  in  repair.  There  are  well  considered  cases, 
holding  that  where  bridges  are  built  by  turnpike  companies  and 
Vol-.  XLI  ~  104 
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afterward  abandoned,  they  revert  to  the  public,  aod  cnat  if  inej 
are  accepted  and  used  as  part  of  a  public  highway,  the  county  must 
maintain  them  in  proper  repair.  8laU,  ex  rel.  v.  Lawrefwe^  eic,^ 
Co.,  22  Eans.  438 ;  Craig  y.  People,  47  UL  487  ^  CetUral  Bridge 
Co.  v.  City  of  LoweV,  15  Gray,  106. 

The  genend  doctrine  upon  the  subject  is  thus  stated  in  Siaie  ▼• 
Town  of  Campion,  2  N.  H.  518:  ^*  Though  the  use  and  repairs  of 
it^'  (the  bridge)  '^  may  have  been  under  a  protest  against  their 
liability,  and  for  a  shorter  period  than  twenty  years,  the  liability  is 
still  fixed,  if  the  bridge  be  not  indicted  as  a  nuisance,  and  be  used 
by  tlie  public  so  long  and  so  much  as  to  evince  its  usefulness  to 
ihem/'  Another  court  thus  states  the  doctrine:  *^  The  purport 
of  a  number  of  authorities  appears  to  be,  that  any  person  may 
erect  a  bridge  over  a  stream  crossing  a  public  highway,  if  it  be  cl 
public  utility.  If  it  be  built  in  a  slight  and  incommodious  manner, 
it  may  be  treated  as  a  nuisance.  If  not  so  treated  as  a  nuisance, 
and  it  be  really  for  the  use  and  benefit  of  the  public,  then  the 
charge  of  its  repair  is  thrown  on  the  county.^  Bieker  v.  Richards, 
9  Ohio  St  495.  In  Requa  v.  dig  of  Rockesier,  45  N.  Y.  129  ;  a. 
0.,  6  Am.  Bep.  52,  the  court  used  this  language.  **  So  the  bridge, 
whether  originally  placed  there  by  the  corporate  authority  or  by 
one  volunteering  to  do  that  which  that  authority  ought  to  have 
done,  became'  the  property  of  the  city.  In  the  first  instance,  plainly 
enough.  In  the  second  instance  by  acquiescence  in  its  being  laid 
there,  by  adopting  it,  by  receiving  it  as  a  gift,  in  kind  as  it  would 
take  and  accept  a  street  by  dedication  of  the  owner  of  the  land. 
And  in  the  one  case  as  in  the  other,  being  bound,  after  acceptance 
to  keep  it  in  condition  for  safe  passage  over  if  Of  the  many  cases 
illustrating  the  general  rule  under  consideration,  we  cite  the  follow- 
ing. Houfe  V.  Ibwn  of  Fulfon,  34  Wis.  608  ;  s.  c,  17  Aul  Bep. 
46) ;  Baity  v.  Duxbury,  24  Vt.  155  ;  Dygort  v.  Schenck,  23  Wend. 
446  (85  Am.  Dec.  575) ;  Mayor  v.  Sheffield,  4  WalL  189.  The 
principle  laid  down  in  the  cases  to  which  we  have  referred  is  sub- 
stantially the  same  as  that  declared  in  City  of  Indianapolis  v.  Law- 
yer^ 38  Ind.  348,  where  it  was  held  that  a  city,  which  makes  use  of 
a  culvert  constructed  by  a  railroad  company,  thereby  adopts  it,  and 
is  responsible  for  n^g^ect.  to  keep  it  in  proper  repair. 


NOVEMBER  TERM,  1881.  827 


8ute  ex  rel.  Boundtree  ▼.  Board  of  CommlaBioDera. 

The  seoond  question  stated  most  be  answered  in  the  afiSimative* 
A  county  may  by  adoption  make  public  a  bridge  constructed  by 
private  indiridualsy  and  when  it  is  thus  made  public,  becomes  bound 
to  keep  it  in  repair. 

The  court  below  erred  in  sustaining  the  demurrer  to  appellant'a 
oomplainty  and  the  judgment  must  be  leyersed* 


SUPREME    COURT 


VEBHOMT. 


Oakstmld  t.   Akdbbwb 

Wahtcmtrm'^rigkii  of  riparian  owMm  mi— iffffiiMti^n. 

TIm  apperof  two  nelghboriiig  mill-ownen  on  the  Mune  Btream  may  divori  tk» 
water  on  his  own  land  by  an  artificial  channel,  provided  he  rertoroe  it  to  the 
natural  channel,  with  reasonable  care  and  pmdenoeand  withont  appreciable 
ifljoiy  to  the  lower  owner;  and  may  store  or  pond  the  water  ao  long  aala 
reaaonably  neceaaary;  bnt  may  not  diaoharge  aaw-doat  and  refoae  Into  the 
atream  except  aa  la  indiapenaable  to  hia  beneficial  nae  of  the  water ;  *  and 
may  be  reatrained  by  injnnction. 


B 


ILL  for  injunction.     The  opinion  atatea  the  case.    The  defend- 
ant had  judgment  below. 


/•  K.  SaiehM&r  and  Burton  dt  Munwrn,  for  oraton. 


*  See  Ooodyear  r.  SOum^bt  (57  Md.  1).  40  Am.  Rep.  419 
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T.  Sibhy,  for  defendants. 

BoTOB,  0.  J.  The  bill  in  this  case  alleged  thafc  the  orators  then 
were  and  for  a  long  time  preyioos  had  been  the  owners  and  possess- 
ors of  a  mill  and  the  necessary  machinery  for  operating  the  same, 
situate  on  a  small  stream  flowing  into  the  Battenkill  river,  in  the 
town  of  Arlington;  that  they  were  the  owners  of  the  land  through 
which  said  stream  runs  between  said  mill  and  the  Battenkill  river; 
that  said  stream  was  constituted  of  two  small  streams,  the  sources 
of  which  were  some  distance  above  the  lands  of  the  orators,  and 
which  united  their  waters  upon  the  land  of  the  orators,  thus  mak- 
ing the  stream  upon  which  the  orators'  mill  was  situate;  that  the 
defendants  were  the  owners  of  a  mill  erected  and  used  for  the  pur- 
pose of  manufacturing  lumber  aud  clothes  pins,  situate  on  the  same 
stream,  some  distance  above  the  orators'  mill;  that  they  then  were 
and  for  a  long  time  before  had  been  engaged  in  the  manufacture 
of  lumber  and  clothes  pins  in  said  mill,  and  in  such  manufacture 
had  made  large  quantities  of  saw-dust,  shavings  and  refuse,  and 
had  discharged  and  thrown  the  same  into  said  stream  and  they  had 
been  carried  by  the  current  of  the  stream  into  the  orators'  mill-pond 
where  they  had  settled  and  remained  and  had  nearly  filled  it  up, 
whereby  the  orators  had  been  compelled  to  stop  their  mill,  draw 
ofF  the  water  in  their  pond  and  at  great  expense  and  trouble  re- 
move said  sawdust,  shavings  and  refuse;  that  some  portion  of  said 
sawdust,  shavings  and  refuse  had  been  carried  past  the  orators'  mill 
and  lodged  and  deposited  on  their  meadow  land  between  their  mill 
and  the  Battenkill  river;  that  the  defendants  had  diverted  the 
water  of  one  of  the  aforesaid  streams  which  helped  to  make  the 
stream  upon  which  the  orators'  mill  is  situate  from  its  natural 
channel,  in  which  it  had  flowed  from  time  immemorial,  whereby 
the  orators  were  deprived  of  its  use;  that  the  defendants  were  in 
the  habit  of  storing  up  or  ponding  the  water  in  said  stream  and  then 
discharging  the  same  in  an  unreasonable  manner,  and  so  as  to  deprive 
the  orators  of  the  beneficial  use  of  the  same.  These  are  the  allega- 
tions substantially,  upon  which  the  orators  predicate  their  claim  to 
reli^  in  this  court. 

The  answer  admits  the  title  under  which  the  property  of  the 
parties  is  held  as  alleged  in  the  bill;  that  the  use  of  the  two  mills 
has  been  to  a  certain  extent  as  alleged;  that  some  portion  of  the 
sawdust,  shavings  and  refuse  made  at  the  defendants'  mill  has  been 
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ducharged  or  depositod  in  said  stream,  aTerring  that  it  was  iieoea> 
mury  to  the  operation  of  their  mill  and  the  carrying  on  of  their 
bosineflg  that  it  should  be  so  discharged  or  deposited,  and  that  in 
so  doing  they  were  in  the  exeroiae  of  a  legal  right;  and  denying 
that  the  orators  had  been  in jored  thereby  in  the  nse  and  enjoyment 
of  their  miU,  or  their  land  injured  by  the  lodging  or  depositing 
thereon  of  any  sawdust,  shavings  or  refuse  made  at  the  defendants' 
milL  It  admits  the  diversion  of  the  stream  and  justifies  the  same; 
admits  the  storing  or  ponding  of  the  water  to  a  certain  extent,  and 
justifies  the  same. 

Upon  the  issues  of  fact  thus  made  a  large  amount  of  testimony 
has  been  taken — much  more  than  seems  to  have  been  neoessaiy 
under  the  pleadings.  The  orators  pray  that  an'  account  may  be 
taken  of  the  damages  that  they  have  sustained,  and  that  the  de- 
fendants be  decreed  to  pay  the  same,  and  for  an  injunction. 

No  question  is  made  in  the  answer  as  to  the  jurisdiction  of  the 
Court  of  Chancery;  and  inasmuch  as  no  objection  was  made  to  the 
jurisdiction  of  that  court  by  answer,  plea  or  motion,  the  court 
might  properly  treat  it  as  having  been  waived.  But  inasmuch  as 
the  defendants'  solicitor  in  argument  insists  that  the  orators  have 
not  made  out  a  case  that  entitles  them  to  any  equitable  rdief,  we 
have  considered  the  jurisdictional  question. 

The  relief  that  is  granted  by  a  court  of  equity  is  either  reme* 
dial  or  preventive;  it  either  grants  positive  imd  aflSrmative  rdie^ 
or  restrains  the  doing  of  acts  that  are  against  equity  and  good  con- 
science. In  giving  remedial  relief  it  usually  proceeds  by  decree; 
and  administers  preventive  relief  by  injunction*  The  orators  in 
this  case  pray  for  preventive  as  well  as  affirmative  relief.  The  al» 
legations  in  the  bill  give  the  Court  of  Chancery  prima  facie  juris- 
diction over  the  subject-matter  and  the  parties.  When  the  act 
complained  of  is  of  such  a  character  that  courts  of  law  cannot  give 
an  adequate  compensation  for  the  injury  resulting  therefrom,  or  if 
continued,  would  ripen  into  a  right,  or  lead  to  a  multiplicity  of  suits, 
a  court  of  equity  may  by  injunction  restrain  the  continuance  of 
the  act.  In  Blakemore  v.  Glamorganshire  Canal  Navigalinn  Co., 
1  Mylne  &  Keen,  154,  185,  it  is  said  by  Lord  Bbougham,  in  speak- 
ing of  this  remedy,  and  in  a  case  quite  analogous  to  this  in  its  facts 
that  such  a  restraint  should  ba imposed  as  may  suffice  to  stop  the 
mischief  complained  of;  and  when  it  is  to  stay  injury,  to  keep 
things  as  they  are  for  the  present.     Past  injuries  are  in  themselves 
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no  ground  for  an  injunction;  the  proyinoe  of  the  injunction  being 
to  prevent  future  mischief.  Numerous  cases  are  referred  to  in  the 
IQth  chapter  of  Angell  on  Water-courses,  and  Bennett's  edition  of 
Ck>ddard's  Law  of  Easements,  where  this  remedy  has  been  applied 
to  prevent  the  obstruction  or  pollution  of  water-courses. 

The  court  then  having  jurisdiction,  it  must  be  determined  from 
the  pleadings  and  proofe  whether  the  allegations  in  the  bill  are  so 
far  proven  as  to  entitle  the  orators  to  equitable  relief.  And  firsts 
as  to  the  diversion  of  the  stream  complained  of.  It  is  found  that 
the  defendants  diverted  the  water  of  that  stream  from  its  natural 
channel  by  means  of  an  artificial  channel  made  by  them,  for  the 
purpose  of  using  the  water  in  propelling  the  machinery  of  their 
mill ;  and  after  it  had  been  so  used  by  them,  it  was  conducted 
back  into  its  natural  channel  at  a  point  a  short  distance  above  the 
premises  of  the  orators  ;  that  in  so  doing  they  acted  with  reason- 
able care  and  prudence ;  that  the  natural  flow  of  the  water  in  the 
stream  at  its  point  of  connection  with  the  other  stream  below  the 
defendants'  mill  was  not  materially  lessened  by  the  use  so  made  of 
it  by  them ;  and  that  the  orators  have  not  sustained  any  appre- 
ciable injury  by  reason  of  such  diversion  and  use.  The  orators 
had  no  riparian  rights  in  the  stream  where  it  was  diverted; 
because  they  were  not  the  owners  of  the  land  through  which  it 
runs  ;  and  while  it  is  true  that  the  owner  of  land,  through  which  a 
stream  flows,  has  no  right  to  divert  its  course  to  the  prejudice  of 
those  below  him,  they  have  no  cause  for  complaint  if  they  are  not 
in  any  way  injured  by  such  diversion.  So  the  defendants  were  in 
the  exercise  of  their  legal  rights  in  the  diversion  of  said  stream  aod 
the  use  of  the  water. 

The  allegation  that  the  defendants  stored  or  ponded  the  water, 
and  discharged  the  same  in  such  quantities,  and  at  such  times  as 
to  do  a  legal  injury  to  the  orators,  is  not  sustained  by  the  proofs.' 
The  defendants  had  the  right  to  the  use  of  the  water  and  to  detain 
it  as  long  as  was  necessary  to  the  proper  enjoyment  of  that  right 
In  the  detention  of  the  water  they  did  not  exceed  that  right ,  and 
when  they  had  so  used  it,  it  was  discharged  in  a  reasonable  and 
proper  manner.   See  Ang.  on  Water-courses,  §  119,  and  cases  cited. 

The  complaint,  that  the  orators'  lands  below  their  mill  were  in- 
jured by  the  depositing  thereon  of  the  waste  from  the  defendants^ 
mill,  is  not  so  sustained  as  to  entitle  them  to  any  relief  in  this  court 
We  do  not  doubt  that  some  of  the  waste  from  the  defendants'  mill 
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waa  lodged  upon  the  orators'  lands.  The  waste  from  their  mill  and 
the  orators'  mill^  and  what  came  from  the  Battenkill  river^  were 
all  commingled  together,  and  caused  the  damage  complained  of. 
The  aggregate  injury  occasioned  to  the  orators  by  all  the  waste 
thus  deposited  is  so  inconsiderable  in  amount  that  we  do  not  feel 
justified  in  attempting  to  ascertain  what  proportion  of  it  was 
occasioned  by  the  acts  of  the  defendants. 

The  remaining  and  more  important  question  arises  under  the 
allegation  of  the  practice  of  the  defendants  in  discharging  their 
waste  into  the  stream  and  thereby  injuring  the  orators  in  the  use 
and  enjoyment  of  their  mill.  The  fact  that  the  defendants  had 
been  in  the  habit  of  either  discharging  the  waste  from  their  mill 
directly  into  the  stream  or  leaving  it  on  the  banks  in  such  position 
that  it  found  its  way  into  the  stream  in  such  quantities  that  it  filled 
up  the  orators'  pond  to  the  extent  that  they  were  put  to  considerable 
necessary  expense  in  removing  it,  and  that  it  seriously  interfered 
with  the  profitable  use  of  their  mill  is  established  by  the  proofs. 
It  is  equally  as  well  established  that  there  was  no  necessity  for  the 
defendants  to  dispose  of  their  waste  in  that  manner.  It  was  a 
matter  of  convenience  for  them  to  so  dispose  of  it ;  they  could  have 
gotten  rid  of  it  in  some  other  way,  but  that  would  have  entailed 
upon  them  additional  expense. 

Upon  these  findings  the  equitable  rights  of  the  parties  are  to  be 
determined.  Shall  the  defendants  be  permitted  to  dispose  of  their 
waste  as  they  have  hitherto  done,  notwithstanding  the  injury  it  may 
occasion  to  the  orators  ?  or  shall  they  be  enjoined  ? 

The  maxim,  sic  utere  iuo  ut  alienum  non  laedas,  —  which  has 
always  been  understood  to  mean  that  one  must  so  use  his  own 
property  as  not  to  injure  that  of  another — is  one  of  general  appli- 
cation both  at  law  and  in  equity.  The  practical  enforcement  of 
the  principle  therein  contained  has  been  suspended  only  in  excep- 
tional cases,  and  when  owing  to  peculiar  circumstances,  it  has  been 
deemed  unjust  and  inequitable  to  apply  it — as  when  questions  of 
public  interest,  benefit  or  convenience,  were  involved,  and  it  has 
appeared  that  the  damage  to  the  property  owner  or  owners  would  be 
more  than  compensated  by  the  benefit  to  them  and  to  the  public, 
arising  from  a  continuance  of  the  act  producing  the  injury ;  or 
where  there  has  appeared  to  be  a  public  necessity  that  could  only 
be  met  by  the  continuance  of  such  act. 

The  cases  of  Stwfo  v.  Parsons,  28  Vt.  459,  and  Jacobs  v.  AUard, 
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42  id.  303 ;  8.  c,  1  Am.  Rep.  331,  are  relied  on  as  authority  for  the 
proposition  that  this  case  is  to  be  regarded  as  coming  within  the 
exception  to  the  above  maxim.  In  Syiow  v.  Parsons,  the  court,  in 
speaking  of  the  right  to  the  use  of  water,  say  that  the  reasonable- 
ness of  such  use  must  determine  the  right,  and  this  must  depend 
upon  the  extent  of  detriment  to  the  riparian  proprietor  below.  If  it 
essentially  impairs  the  use  below,  then  it  /s  unreasonable  and  un- 
lawful, unless  it  is  a  thing  altogether  indispensable  to  any  beneficial 
use.  The  court  further  say  that  there  is  no  doubt  one  must  be 
allowed  to  use  a  stream  in  such  a  manner  as  to  make  it  useful  to 
himself,  even  if  it  do  produce  slight  inconvenience  to  those  below ; 
and  that  testimony  showing  the  uniform  custom  of  the  country  was 
admissible  upon  the  question  of  the  reasonablness  of  the  use 
made.  In  Jacobs  v.  J  Hard  the  facts  were  different ;  but  the  same 
question  was  before  the  court,  and  they  say  that  ^*  the  true  idea 
of  the  law  involved  and  governing  the  subject  of  this  cause  is  well 
stated  and  developed  in  Snow  v.  Parsons ;  "  and  although  Judge 
Babrbtt,  in  what  is  subsequently  said  in  the  opinion,  uses 
language  that  taken  alone  might  be  construed  as  giving  an  un- 
limited right  to  the  manufacturer  to  discharge  his  waste  into  the 
sCream  upon  which  his  works  are  situated,  we  think  that  language 
mnsfr  have  been  used  with  reference  to  the  facts  as  they  appeared 
in  the  particular  case  then  under  consideration,  rather  than  with 
the  intention  of  promulgating  a  general  rule  upon  the  subject.  The 
qualification  stated  by  the  learned  judge  in  the  subsequent  portion 
of  the  opinion  confirms  us  in  this  belief. 

While  it  is  true  that  a  manufacturer  has  the  right  to  appropriate 
and  use  the  water  of  a  stream  in  a  proper  manner,  it  is  equally 
true  that  he  must  respect  and  regard  the  rights  of  riparian  pro*^ 
prietors  below  him ;  and  while  such  owners  must  submit  to  such 
inconvenience  and  injury  as  may  result  from  such  use,  they  are 
not  compelled  to  submit  to  damages  which  are  not  necessarily 
occasioned  thereby.  Such  damages  as  are  incident  to,  and  necessarily 
result  from,  a  proper  use  of  the  water  must  be  borne ;  but  the 
manufacturer  has  no  right  to  do  any  act  that  in  its  consequences 
is  injurious  to  others  because  it  is  a  matter  of  convenience  or 
economy  for  him  to  do  it.  It  is  as  much  the  duty  of  a  manufacturer 
to  so  dispose  of  his  waste  as  not  to  injure  others,  as  it  is  to 
refrain  from  injuring  others  by  any  other  act.  No  one  is  allowed 
to  deposit  any  substance  in  a  runmng  stream  that  will  pollute  its 
VouXII— 106 
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waters  to  the  injury  of  a  riparian  proprietor  below.  Wood  v.  Sui- 
cKffe,  8  L  &  Eq.  217 ;  Ooddard's  Law  of  Basements  (Bennett's 
edition),  67  and  253.  Neither  has  any  one  the  right  to  deposit 
any  other  substance  in  such  a  stream,  beyond  what  is  absolutely 
necessary  to  a  beneficial  use  of  it,  to  the  injury  of  mill-ownen 
or  the  lands  through  which  the  stream  may  run.  It  would  be 
manifestly  unjust  to  hold  that  a  manufacturer  could  so  conduct  his 
business  as  to  seriously  impair  the  value  of  the  rights  and  property 
of  other  manufacturers  on  the  same  stream  below,  and  injure  or 
perhaps  ruin  lands  of  riparian  owners  without  accountability,  upon 
the  showing  that  it  was  more  convenient  and  economical  to  him 
thus  to  conduct  it. 

The  acts  of  the  defendants  in  depositing  the  waste  made  at  their 
mill  in  the  manner  we  have  found  it  has  been  done,  were  illegal, 
and  a  perpetual  injunction  will  be  issued,  enjoining  them,  their 
heirs,  executors,  administrators  and  assigns  from  so  disposing  of 
it  in  the  future. 

We  do  not  understand  in  what  is  now  decided,  that  we  are  over- 
ruling the  decisions  relied  upon  by  the  defendants  in  28  and  42 
Vermont ;  but  applying  the  law,  as  there  laid  down,  to  the  facts 
found  in  this  case.  * 

^  The  pro  forma  decree  of  the  Court  of  Chancery,  dismissing  the 
bill,  is  reversed  and  the  cause  remanded,  with  a  mandate  that  an 
injunction  be  issued  perpetually  enjoining  the  defendants,  their 
heirs,  executors,  administrators  and  assigns  from  depositing  any 
sawdust,  shavings  or  refuse  in  the  stream  described  in  the  orators' 
bill,  at  any  point  above  the  orators'  mill,  except  such  as  nuiy  be 
absolutely  and  indispensably  necessary  for  the  beneficial  use  of 
the  water  of  said  stream  by  the  defendants ;  and  that  an  account 
be  taken  of  the  damage  that  the  orators  have  sustained  on  account 
of  the  lodging  or  depositing  of  sawdust,  shavings  and  refuse  made 
at  the  defendants'  mill  in  their  mill-pond,  and  in  the  operating  of 
their  mill  and  machinery  in  consequence  thereof.  And  that  upon 
the  ascertainment  of  the  amount  of  such  damages,  and  after 
deducting  therefrom  the  proportion  thereof  that  shall  be  found  to 
have  been  occasioned  by  the  depositing  in  said  stream  of  such 
sawdust,  shavings  and  refuse  by  the  defendants  as  was  absolutely 
and  indispensably  necessary  for  the  beneficial  use  of  the  water  c^ 
said  stream  at  that  time,  a  decree  be  entered  for  the  orators  for  the 
amount  of  the  damages  that  may  be  so  ascertained.     And  that  the 
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oosts  in  the  Court  of  Chancery  and  in  this  oonit  be  apportioiied 
and  settled  by  the  Ooort  of  Chancery. 
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Marriage -^inionshtuband — guardkmaktp  ^, 

0 

Tile  nfttufml  gnaidiaiiBhip  of  an  inoane  husband,  of  full  age  bat  without  a  legal 
goaidiea,  ie  in  the  wife  rather  than  in  hia  father  ;  and  the  wife  may  enter 
the  father's  dwelling,  where  the  hnsband  and  wife  had  an  exdnsiTe  temponij 
apartment,  and  remoTe  her  hnsband,  in  spite  of  the  father's  oppoaltloB. 


OMM.    Ths 


f  pBBSPASS  quare  dausum.     The  opinion  states  the 
±     defendant  had  judgment  below. 

Dav&npari  <$  Eddy,  for  plaintiff. 

£  Hashina  and  C.  B.  d  C.  F.  Bddy,  for  defendants. 

Taft,  J.  This  was  an  action  of  trespass  quar$  elauaum  for  break- 
ing and  entering  the  plaintiffs  dwelling-house.  The  plaintiff  is  a 
householder  in  the  town  of  Newfane.  He  had  a  son,  William  H., 
forty-eight  years  of  age, who,  with  his  wife  and  children,  was  domi- 
eiled  in  the  State  of  Illinois.  This  soip  was  in  poor  health,  aflSicted 
with  disease  of  the  brain,  which  greatly  impaired  his  mind  ;  and  in 
the  year  1879,  he  came  or  was  brought  into  this  State,  to  his  father's 
house,  his  wife  accompanying,  as  the  evidence  tended  to  show, 
havmg  charge  of  him.  He  and  his  wife  remained  at  his  father'iB 
house  until  February,  1880,  when  she  desired  to  return  with  him  to 
their  home  in  Illinois.  This  was  opposed  by  the  father.  The  de- 
fendants, as  agents  and  serrants  of  the  wife,  entered  the  plaintifiPs 
dwelling  and  remoyed  the  said  William,  and  it  was  for  this  entiy 
and  resisting  the  plaintiff  in  his  attempt  to  prevent  taking  said 
William  away,  that  this  action  was  brought 

The  plaintiff  having  given  his  son  leave  to  enter  his  house,  could 
not  prevent  his  departure,  unless  by  law  he  had  some  authority  over 
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him  which  would  jastify  detaining  him.  Upon  the  trial  below  no 
question  was  made  as  to  the  insanity  of  the  son ;  and  the  question  was 
presented,  and  the  case  depends  upon  it,  whether  the  father,  or  the 
wife,  was  entitled  to  his  custody,  and  the  control  of  him.  The 
County  Oourt  instructed  the  jury  that  the  wife  had  the  right  to  say 
whether  he  should  be  taken  away  or  left  there,  the  same  right  ths^ 
WilUam  himself  would  have  had,  had  he  been  of  sound  mind.  We 
think  the  instructions  in  this  respect  correct.  We  do  not  think 
that  the  father's  rights  as  natural  guardian,  which  ceased  when 
the  son  arrived  at  full  age,  were  restored,  or  became  endowed  with 
new  life,  upon  the  insanity  of  the  son.  His  rights  as  one  in  change 
of  an  insane  person,  and  his  liability  in  respect  thereto,  were  the 
same  and  no  greater  than  though  such  insane  person  had  been  an 
entire  stranger  to  him.  There  was  no  statutory  guardian  ;  probably 
none  could  have  been  appointed,  as  William  was  but  temporarily  in 
the  State.  It  is  unnecessary,  howeyer,  to  determine  that  question, 
as  it  does  not  arise.  In  the  absenoe  of  such  guardian,  whether  the 
father  or  wife  should  control  the  insane  son  and  husband,  we  have 
no  hesitation  in  saying  that  the  right  should  be  in  the  wife,  for 
during  the  insanity  of  the  husband  she  should  be  regarded  as  the 
head  of  the  family,  and  entitled  to  the  control  of  it ;  and  that  no 
one,  as  against  the  right  of  the  wife,  should  haye  the  power  to  con- 
trol the  abiding  pl^ceof  the  husband;  such  power  naturally  includ- 
ing the  right  to  alter  the  domicile,  which  is  sometimes  accompanied 
with  a  radical  change  in  the  descent  of  personal  estate,  and  in 
those  principles  that  are  most  intimately  connected  with  the  do- 
mestic peace  and  rights  of  the  family. 

Independent  of  this  question  of  the  right  of  the  wife  to  control 
her  insane  husband,  we  think  she  was  entitled  to  the  care  and  cus- 
tody of  him.  He  was  insane  ;  was  brought  into  the  State  in  her 
control ;  and  as  the  one  actually  having  charge  of  him,  whether  her 
husband  or  not,  she  should  be  held  responsible  for  his  restraint^ 
and  therefore  entitled  to  his  custody. 

PDWBBSy  J.,  abeenb 
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Shaw  y.  Cabpbhtbb. 


▲  mortgage  oq  land,  ezeeatad  in  part  for  an  Ukgal  oooddoraHon,  tho  amooal 
of  that  part  bolng  oertalnly  aaoertalnabla,  may  be  anf oned  fbr  the  legal 
portion. 

FOBECLOSXJRK    The  opinion  itatM  the  oun.    The  ontor  had 
judgment  below. 

Jf.  R.  Tyler,  for  defendant. 
WiUiam  G.  Shaw,  for  orator. 

BoTCX^  0.  J.  This  canse  was  heard  upon  the  report  of  a  qioeial 
master  appointed  to  ascertain  and  report  the  amount  doe  on  the 
mortgage  described  in  the  petition. 

It  appears  from  the  report  that  on  the  24th  day  of  July,  187S, 
one  Benj.  D.  Peterson,  who  was  then  engaged  in  the  business  of 
bottling  cider,  soda»  and  mineral  waters,  at  the  city  of  Burlington, 
sold  the  good  wiU  of  the  business  and  all  his  stock,  tools,  bottles^ 
machinery  and  fixtures,  then  in  use  by  him  in  said  business,  as 
specified  in  certain  inventories,  which  were  signed  by  the  said 
Peterson,  to  the  defendant  Carpenter. 

Upon  said  inventories  the  various  articles  sold  were  separatdy 
carried  out,  with  a  separate  price  for  each  item.  The  footings  of 
the  separate  pages  were  brought  forward  upon  the  last  page,  where 
the  aggregate  correctly  appeared  of  the  sum  13,221.81.  To  this 
amount  an  item  of  $116  was  added,  which  was  included  in  the 
note  first  due.  It  is  not  found  what  the  consideration  for  that 
item  was.  The  good  will  of  the  business  was  included  in  the  sale^ 
and  was  not  estimated  in  the  inventory.  It  is  probable  that  it  may 
have  been  estimated  by  the  parties  at  that  time.  For  the  amount 
so  ascertained  the  defendant  Carpenter  executed  four  promissory 
notes  payable  to  said  Peterson,  or  order,  and  secured  the  same  by 
the  mortgage  sought  to  be  foreclosed.  Said  notes  have  all  been 
paid,  but  the  last,  which  was  for  $800 ;  and  that  fell  due  on  the 
24th  of  July,  1876.  The  interest  on  that  note  was  paid  to  the  d4th 
<»f  July,  1876. 
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On  ihe  28ih  day  of  October,  1872,  and  before  the  maturity  of 
any  of  said  notes,  Peterson  sold  them  and  the  mortgage  for  an 
adequate  consideration  to  the  petitioner ;  the  petitioner  then  believ- 
ing the  notes  to  be  based  on  a  valid  and  legal  consideration,  and 
not  sospecting  that  any  illegal  element  entered  into  the  considera- 
tion. 

Of  the  property  sold  by  Peterson  to  Carpenter,  and  which  formed 
a  part  of  the  consideration  of  said  notes,  the  master  has  f oand 
there  were  the  following  goods,  in  kind  and  amount :  Lager  beer, 
m.M;  Cider,  $422;  Ale,  $209.38;  Porter,  $6.72;  Alcohol, 
$2.25. 

The  defendant  Carpenter  claims  that  if  any  part  of  the  considera- 
tion for  the  notes  was  illegal,  they  are  void  ;  that  no  recovery  could 
be  had  upon  them;  and  that  a  court  of  equity  cannot  grant  any  relief 
to  the  petitioner. 

[Omitting  a  minor  consideration.] 

The  sale  of  the  ale,  porter,  and  alcohol  being  illegal,  the  considera- 
tion for  the  notes,  as  iar  as  the  value  of  those  articles  went  to 
make  up  the  amount  for  which  the  notes  were  given,  was  an 
illegal  consideration. 

The  important  question  in  the  case  is,  as  to  the  effect  that  such 
partial  illegality  of  consideration  is  to  have  upon  the  rights  of  the 
parties.  Robinson  v.  Bland,  Administratrix  of  Sir  John  Bland,  2 
Burr.  1077,  has  always  been  regarded  as  a  leading  case;  and 
opinions  were  given  in  it  by  Lord  Mansfield  and  Justices  Deki* 
aoK  and  WiLMOT.  The  declaration  contaLued  three  counts ;  the 
first,  upon  a  biU  of  exchange ;  the  second,  for  money  lent  and 
advanced,  and  the  third,  for  money  had  and  received.  A  verdict 
was  found  for  the  plaintiff  for  £672,  the  amount  of  the  bill  of  ex- 
change. It  was  found  that  the  consideration  for  the  bill  of  exchange 
was  £300,  lent  by  the  plaintiff  to  Sir  John  Bland  at  the  time  and 
place  of  play ;  and  £372  were  lost  at  the  same  time  and  place  by 
Sir  John  Bland  to  the  plaintiff  at  play.  It  was  held  that  the 
£372,  part  of  the  consideration  for  the  bill,  being  for  money  lost 
at  play,  could  not  be  recovered,  all  such  securities  being  void  under 
the  statute ;  and  that  apart  of  the  consideration  for  the  biU  being 
illegal,  no  recovery  could  be  had  under  the  first  count ;  that  the 
plaintiff  was  entitled  to  the  £300  lent,  and  was  allowed  to  recover 
it,  under  the  count  for  money  lent  and  advanced.  Judge  Dbnisou 
•ays  there  is  a  distinction  between  the  contract  and  security.     If 
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part  of  the  contract  arises  npon  a  good  consideration^  and  part  of 
it  upon  a  bad  one,  it  is  diyisible.  Bat  it  is  otherwise  as  to  the 
seoority.  That  being  entire  is  bad  for  the  whole.  Jndge  Wilm or: 
"  As  to  contracts  being  good  and  the  security  void — ^the  contracts 
may  certainly  be  good,  though  the  security  be  void/' 

The  same  principle  as  to  such  a  security  being  void  was  enun- 
ciated in  Scoit  y.  Oiltnore,  3  Taunt.  226.  See  also  Fundi  y. 
RoheriSy  5  S.  &  B.  139 ;  PhUlips  y.  Cockayne,  3  Gampb.  119  ; 
Sdgell  y.  Stanford,  6  Vt.  551.  These  two  first  cases  hayeoftenest 
been  quoted  as  authority  for  the  rule  that  has  generally  preyaQed 
in  the  English  and  American  courts,  that  where  a  part  of  the  con- 
sideration for  a  security  is  illegal  the  whole  security  is  yoid. 

The  cases  referred  to  by  counsel  for  defendant  were  all  cases 
where  attempts  were  made  to  enforce  such  securities,  and  the  cases 
of  Einesburgh  y.  Sumner,  9  Vt.  23,  and  Woodruff  y.  Hinman,  11 
id.  592,  were  of  the  same  kind.  In  none  of  these  cases  was  the 
court  called  upon  to  decide  what  the  effect  of  holding  the  security 
yoid  would  be  upon  the  original  contract,  where  that  was  bad,  in 
part,  upon  a  good  and  legal  consideration. 

In  OarUon  y.  Woods,  28  N.  H.  290,  the  question  was  presented. 
The  declaration  in  that  case  contained  counts  upon  seyeral  promis- 
sory notes,  and  a  count  for  goods  sold  and  deliyered.  The  plaint- 
iff agreed  to  sell  the  defendant  a  stock  of  goods  and  groceries  at 
cost  and  freight.  A  schedule  of  the  articles  was  made,  and  the 
cost  of  each.  The  sum  total  of  the  cost  of  all  the  articles  was 
diyided  into  seyeral  parts,  and  the  notes  declared  upon  were  giyen 
for  the  same.  Among  the  articles  so  sold  were  some  spirituous 
liquors  illegally  sold,  the  price  of  which  formed  a  part  of  the  con- 
sideration for  the  notes.  A  yerdict  was  taken  for  the  plaintiff,  for 
the  cost  of  the  goods  remaining  unpaid,  except  the  spirituous 
liquors ;  and  judgment  was  to  be  rendered  on  the  yerdict,  or  it  was 
to  be  set  aside,  as  the  opinion  of  the  court  should  be.  It  was  held 
that  the  counts  upon  the  notes  were  not  maintainable  ;  that  the 
consideration  of  the  seyeral  notes  was  in  part  illegal,  and  there- 
fore no  recoyery  could  be  had  upon  them  ;  that  the  legal  effect  of 
the  contract  was  that  each  article  was  to  be  yalued  separately,  and 
that  the  sale  and  deliyery  of  each  article  formed  the  consideration 
for  the  promise  to  pay  for  it ;  that  the  contract  was  diyisible  ;  and 
while  the  separate  yalue  of  the  articles  sold  could  be  ascertained,  as 
fixed  by  the  parties,  the  principle  is  not  readily  seen,  which  would 
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daf eat  the  right  of  reoovery  for  the  stipulated  price  of  that  portion^ 
the  sale  of  which  was  legal ;  and  judgment  was  rendered  on  the 
verdict.  The  same  was  substantially  held  in  Walker  y.  LovM,  in 
the  same  volume,  138.  The  law  dpes  not  favor  any  party  in  evad- 
ing payment,  while  he  retains  the  consideration* 

The  notes  which  were  given  for  the  good  will  and  property  aold 
to  Oarpenter  were  all  infected  with  ill^galiiy,  and  the  defense  of 
illegality  attached  to  all  of  them ;  so  that  if  what  is  now  claimed  as 
a  defense  can  be  allowed,  if  proceedings  had  been  instituted  to 
compel  payment  before  any  thing  had  been  paid,  the  entire  claim 
could  have  been  defeated,  notwithstanding  Carpenter  had  received, 
and  was  in  the  enjoyment  of  the  property,  upon  the  ground  that 
the  portion  of  the  property  above  enumerated  was  illegally  sold.  It 
has  somewhere  been  said,  that  the  declaring  such  a  security  void 
was  to  be  regarded  as  a  punishment  of  the  party  for  having  made  an 
illegal  contract. 

The  loss  of  the  property  illegally  sold  would  generally  be  con- 
sidered a  sufficient  punishment,  certainly  when  the  sale  was  only  ma- 
lum prohibitum,  and  no  wrongful  intention  appears.  But  a  court 
of  equity  could  never  hold  that  one  might  be  deprived  of  his  entire 
fortune,  because  in  the  consideration  agreed  to  be  paid  for  it,  there 
was  intermingled  some  article  the  sale  of  which  was  prohibited. 

We  regard  the  case  of  Carlton  v.  Woods^  supra,  as  sound  law  and 
well  sustained  by  authority.  Its  application  works  out  just  and 
equitable  results,  and  we  shall  apply  the  principles  there  enunciated 
in  the  decision  of  this  case. 

Peterson  could  have  recovered  against  Oarpenter  in  an  action  of 
assumpsit,  for  all  that  was  sold  to  him,  except  the  ale,  porter,  and 
alcohol.  The  mortgage  would  be  treated  as  security  for  the  debt 
due  from  Oarpenter,  on  account  of  the  property  legally  sold  to  him, 
Peterson  might  have  foreclosed  the  mortgage,  and  thus  have  com- 
pelled payment  of  the  debt. 

The  petitioner,  by  his  purchase  of  the  notes  and  mortgage,  ac- 
quired all  the  rights,  legal  and  equitable,  of  Peterson.  He  could 
maintain  a  suit  at  law  for  his  own  benefit,  in  the  name  of  Peterson, 
or  a  petition  in  equity,  as  assignee  of  the  mortgage,  to  foreclose  it. 
And  in  the  disposition  of  such  a  petition  it  is  the  duty  of  a  court  ot 
equity,  which  has  been  said  to  be  the  great  sanctuary  of  plain  deal- 
ing and  honesty,  to  compel  the  payment  of  that  portion  of  the 
debt  that  was  secured  by  it,  that  was  legally  and  fairly  contracted. 
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The  decree  of  the  Court  of  Ohancery  is  rerened  and  canae  re- 
manded, with  mandate  that  a  decree  be  entered  for  the  petitioner 
for  the  amount  due  on  the  note  for  1800  described  in  the  petition, 
with  interest  after  dednoting  therefrom  the  sums  of  1209.38,  $6.72, 
and  12.25,  being  for  the  ale,  porter,  and  alcohol  illegally  sold — as 
of  the  date  of  the  note.  If  the  amount  due  cannot  be  ascertained 
from  the  computations  made  by  the  master,  it  is  to  be  asoertainad 
in  such  manner  as  the  court  may  direct. 

Boas  and  Tar,  JJ.,  dissented. 


Obmbbxb  t.  Howi. 

▲  aola  oblaiiied  by  dnntii  and  f raad,  uid  withoat  ooiiflldenlloa»  it  irold  In  Ihs 
Inndsof  a  third  penon  wbo  is  a  gonenl  parohMer  of  tlie  pajea's 
knowing  his  fraodolent  praetioea  in  obtaining  tbam. 

ACTION  on  a  promissory  note.    The  opinion  states  the 
The  plaintiff  had  judgment  below. 

/.  J.  WilMm  and  /.  JT.  BcUtMUhr,  for  defendants. 

Omiibee  d  Briggs  and  Praui  S  Walker,  for  plaintilL 

Ybazbt,  J.  The  plaintiff,  an  attorney,  brought  three  suits  in 
his  own  name  in  behalf  of  one  Healey,  who  purchased  the  notes 
before. due,  of  one  Preston,  the  payee.  Preston  by  fraud  obtained 
orders  of  the  defendants  respectively  for  a  lot  of  wire  clothes  line, 
and  after  filling  the  orders  according  to  their  terms,  demanded 
through  an  agent  payment  of  the  defendants.  They  at  first  re- 
fused on  account  of  the  fraud,  not  knowing  until  the  demand  that 
they  had  signed  such  orders,  and  not  in  fact  having  signed  them 
understandingly,  and  having  been  induced  to  sign  them  throuj^ 
fraud;  but  the  orders  being  produced  and  suits  threatened,  they 
gafe  the  notes  in  question*    Where  a  claim  is  wholly  without 
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fomidation  and  known  by  the  parties  to  be  such,  a  promise  to  pay 
it  is  without  consideration.  There  is  in  such  a  case  nothing  to  be 
settled^  therefore  the  settlement  is  no  consideration  for  the  promiae. 
See  authorities  cited  in  defendant's  briel 

This  case  discloses  a  scheme  to  get  this  wire  clothes  line  on  to 
people  in  a  fraudulent  way.  It  was  first  to  get  an  order  from  a 
man  by  the  use  of  all  the  fraud  necessary  for  that  purpose,  and 
then  by  confronting  him  with  the  order  and  by  threats  of  suit  gel 
a  settlement.  The  scheme,  as  originally  concocted,  extended 
through  to  the  obtaining  of  the  note.  The  order  being  obtained 
by  fraud,  no  debt  was  created.  There  was  nothing  to  found  a  set- 
tlement or  compromise  upon.  Preston  had  no  right  to  fill  the 
order  by  forwarding  the  goods,  and  his  doing  so  did  not  change 
or  affect  the  transaction.  That  was  a  part  of  the  scheme.  The 
scheme  was  to  bring  about  a  disposition  of  his  goods  in  the  form 
of  a  sale  by  the  use  of  fraud.  The  iniquity  of  the  conception  is 
carried  out  in  the  execution  without  discovery  by  the  other  partj 
until  the  demand  for  settlement.  The  fact  that  the  defendant 
yields  to  the  demand  and  threats,  and  promises  to  pay  or  gives  a 
note  with  knowledge  of  the  fraud,  cannot  help  the  promisee,  bof 
cause  the  note  is  but  the  fruit,  the  outgrowth  of  Preston's  original 
fraudulent  conception  and  act.  His  soiled  hands  have  not  thereby 
become  clean.  The  compromise  of  a  doubtful  right  is  a  sufficient 
consideration  for  a  promise,  and  it  does  not  matter  on  whose  side 
the  right  ultimately  turns  out  to  be.  But  where  the  promise  is  ex- 
torted by  threats  to  sue  on  a  claim  which  the  party  knew  was 
whoUy  unfounded  and  which  he  was  making  for  the  purpose  of 
extorting  money,  the  contract  is  utterly  void.  MeKinhy  v.  TFo^ 
him,  13  111.  140,  and  the  other  cases  cited  by  defendants. 

We  think  the  case  discloses  that  Healey  understood  Preston's 
methods;  that  he  knew  that  Preston  deliberately  proposed  to  prac- 
tice fraud  if  necessary  to  get  rid  of  his  wares  through  the  fohns  of 
sale,  and  that  he  became  a  general  purchaser  of  his  notes,  knowing 
his  fraudulent  purpose  and  the  likelihood  that  such  purpose  would 
often  have  to  be  carried  out  in  order  to  get  the  notes.  He  was  not 
only  put  upon  inquiry  but  we  think  upon  the  facts  found  that  he 
bought  the  notes  in  bad  faith.  He  was  not  an  innocent  purchaser 
under  the  rule  as  contended  for  by  the  plaintiff.  Justice  Swaykb 
says  in  Murray  v.  Lardner,  2  WtdL  121:  '^The  rule  perhaps  may 
be  said  to  resolve  itself  into  a  question  of  honesty  or  dishonesty,  for 
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guilty  knowledge  and  willful  ignorance  alike  involve  the  reBolt 
of  bad  faith."  To  bay  notes  generally  that  Healey  knew  would  to 
tome  extent  be  likely  to  be  infected  with  frauds  was  not  an  honest 
act  He  practically  lent  himself  for  a  profit  to  Preston  to  enable 
him  to  carry  out  his  frandnlent  purpose. 

The  judgment  of  the  County  Court  in  both  cases  is  reversed,  and 
judgment  is  rendered  for  the  defendants  respectively  to  recovar 
iheir  costs. 


MoOowAH  T  Pboplb^  MimTAL  Fibs  IireimAjroB  Oompavt. 

JiMiiraiiM — wAI  in  pari  — «0MraNKi||f. 

II  an  InsaiaiMe  policy  on  imX  and  penonal  property  is  oondlttoned  to  be  irold 
If  the  property  shall  be  mortgaged,  and  the  real  eatate  la  mortgaged,  tha 
policy  la  void  nnleae  the  properties  are  Inaored  for  aeparate  Bums  and  the 
risk  on  the  personalty  is  not  affected  l^  the  mortgage.* 


B 


ILL  in  chancery.     The  opinion  states  the  case.    The  orator 
had  judgment  below. 


Boberts  d  RoberU,  for  defendant 

<£  BuHer  and  J.  B.  Phelp$,  for  oratoA 


Taft,  J.  The  policy  in  question  contained  the  following  pro- 
vision: "  Whenever  any  one  hereafter  insured  shall  alienate  condi« 
tionaUy  by  mortgage,  his  policy  shall  be  void,  unless  he  shall  make  a 
representation  thereof  in  writing  to  the  secretary,  stating  the 
amount,  and  to  whom  mortgaged,  and  the  cash  value  of  lands  and 
buildings  separately,  and  when  approved  by  a  director,  the  secre- 
tary shall  enter  a  minute  thereof  on  the  record  of  said  policy  and 
forward  to  the  insured  a  certificate  thereof.'' 

The  assured  mortgaged  the  real  estate  covered  by  the  policy  on 
the  24th  day  of  July,  1878;  the  property  was  destroyed  by  fire  on 

•  See  Mtma  ffw.  O0.Y.  Bm^  (44  mdi.  61^  »  Am.  Bep.  228,  and  note,  flOi 
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the  18th  day  of  the  following  month;  notioe  of  the  mortgage 
given  to  the  secretary  on  the  12th  day  of  September  afterward, — 
fifty  days  after  its  execution  and  twenty-fiye  days  after  the  fire. 
The  orator  contends  that  he  was  entitled  to  a  reasonable  time  to 
represent  the  mortgage  to  the  company.  He  delayed  for  twenty- 
fiye  days  and  until  the  destruction  of  the  property.  He  could  haye 
communicated  with  the  secretary  daily.  There  is  much  good  sense 
in  saying  that  upon  the  execution  of  the  mortgage  the  policy  was 
voidy  as  though  the  contract  had  read  '^  until  he  shall  make  a  rep- 
resentation/' etc.,  instead  of  ''unless  he  shall  make/'  etc.  But 
construing  the  clause  most  f  ayorably  to  the  assured,  and  giying  it 
the  construction  contended  for,  we  think  the  delay  of  twenty-fiye 
days,  when  he  could  haye  communicated  with  the  company  daily, 
an  unreasonable  one.  This  disposes  of  this  branch  of  the  ease,  and 
renders  it  unnecessary  to  determine  what  the  rights  of  the  assured 
to  haye  had  the  contract  continued,  would  haye  been  in  case  he  had 
applied  for  that  purpose  within  a  reasonable  time.  The  case  of 
BoytUon  y.  Farmert^  Ins,  Oo.,  43  Vt  256;  s.  o.,  5  Am.  Bep.  276, 
does  not  aid  the  orator..  In  that  case,  upon  the  alienation  of  the 
property,  the  policy  was  actually  assigned  and  by  its  terms  the  as- 
signee had  thirty  days  to  apply  to  the  company  for  a  ratification  of 
the  assignment;  only  eight  of  which  had  elapsed;  and  the  company 
by  its  demurrer  admitted  that  it  had  no  cause  for  the  refusal  to 
ratify  the  assignment.  That  case  might  be  invoked  as  an  authority 
in  this  ease,  provided  notice  of  the  mortgage  executed  by  the  orator, 
had  been  given  by  him  within  a  reasonable  time  and  the  defendant 
had  without  cause  refused  to  approve  it.  The  policy  therefore  by 
reason  of  the  execution  of  the  mortgage  by  the  (Nrator  became  void; 
but  the  orator  claims  that  it  was  valid  as  to  the  personal  property, 
situated  in  the  dwelling-house,  which  was  the  first  item  insured  by 
the  policy. 

This  is  a  question  of  great  practical  importance,  as  a  large  pro- 
portion of  insurance  contracts  embrace  more  than  one  item  of  prop- 
erty insured.  The  decisions  are  apparently  conflicting,  but  we  think 
are  easily  reconciled  by  referring  to  the  plain  principles  which  should 
govern  them.  The  general  rule,  "  void  in  part  void  in  MOy"  should 
apply  to  all  cases  where  the  contract  is  affected  by  some  all-pervad- 
ing vice,  such  as  fraud  or  some  unlawful  act,  condemned  by  public 
policy  or  the  common  law;  cases  where  the  contract  is  entire  and 
tiondivisible;  and  all  those  cases  where  the  matter  that  renders  the 
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policy  void  in  part^  and  the  result  of  its  being  so  rendered  voidyaffects 
the  risk  of  the  insurer  upon  the  other  items  in  the  contract.  Keeping 
these  rules  in  mind^  the  leading  cases  upon  this  subject  can  all  be 
reconciled.  A  i^ecovery  should  be  had  in  all  those  cases  where  the 
contract  is  divisible;  the  di£Ferent  properties  insured  for  separate 
sums,  and  the  risk  upon  the  property  which  is  claimed  to  be  valid, 
unaffected  by  the  cause  that  renders  the  policy  void  in  part  Such 
are  the  cases  of  Howard  v.  Comtek,  24  111.  455;  Hartford  Firo  Ins. 
Co.  V.  Walsh,  54  id.  164;  s.  c,  5  Am.  Bep.  115;  C^rk  v.  Hem 
Eng.  M.  F.  Ins.  Co.,  6  Oush.  342;  Date  v.  Gore  District  M.  F.  Ins. 
Co.,  14  ITp.  Can.  C.  P.  548;  Phcsniz  Ins.  Oo.  v.  LawreneSj  4  Met* 
(Ky.)  9;  Loehner  v.  Howe  M.  Ins.  Co.,  17  Mo.  247;  KootUz  t. 
Hannibal  8.  £  I  Co.,  42  id.  126;  Oueullu  v.  Orleans  Ins.  Co.,  18 
Mar.  (La.)  11. 

In  French  v.  Chenango  M.  Fire  Ins.  Co,,  7  Hill,  122,  the  policy 
covered  a  building  and  its  contents,  and  was  held  void  as  to  the 
former  by  omitting  to  state  the  existence  of  a  plough  shop  within 
ten  rods  of  the  property  insured,  but  valid  as  to  the  contents.  Upon 
what  principle  a  policy  could  be  held  void  in  part  and  valid  in  part 
for  a  misdescription  of  adjacent  buildings,  affecting  the  various 
items  of  the  risk  in  equal  degree,  we  are  unable  to  determine.  The 
case  was  substantially  overruled  by  Wilson  v.  Herkimer  Co.  M.  Ins. 
Co.,  6  N.  Y.  53. 

The  cases  following  have  held  the  contracts  entire,  indivisible, 
and  no  recovery  could  be  had  upon  them.  Hinman  v.  Hartford 
Fire  Ins.  Co.,  36  Wis.  159;  Associated  F.  Ins.  Co.  v.  Assum,  5  Md. 
165;  Botoman  v.  Franklin  Ins.  Co.,  40  id.  620;  Fire  Association 
V.  Williamson,  26  Penn.  St.  196;  Oottsman  v.  Penn.  Ins.  Co.,  66 
id.  210;  Bleakley  v.  Niagara  D.  M.  Ins.  Co.,  16  Grant  Oh.  U.  C. 
198. 

In  the  case  at  bar  the  whole  property  was  insured  for  eight 
hundred  and  seventy-two  dollars,  divided  into  specific  items,  but 
one  premium  was  paid  and  one  premium  note  given.  We  think 
the  authorities  justify  us  in  holding  that  the  contract  was  an  en- 
tire one;  separate  and  distinct  only  so  far  as  to  limit  the  extent  of 
the  risk  assumed  by  the  company  on  each  kind  of  property.  The 
cost  of  the  insurance  was  to  bo  assessed  upon  the  premium  note, 
and  the  company  had  a  lien  upon  the  buildings  insured,  as  security 
for  the  payment  of  any  assessment  which  might  be  made  upon  the 
note.     The  incumbrance  upon  the  buildings  affected  the  security 
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the  company  held  for  the  payment  of  assessments  which  might  be 
laid  upon  the  note;  thus  the  risk  upon  the  personal  property  was 
affected  by  the  cause  which  rendered  the  policy  void  as  to  the  real 
estate.  We  think  for  these  two  reasons  that  the  whole  policy  was 
void.  Friegmuth  v.  Agawam  M.  F.  Ins.  Oo,,  10  Oush.  587;  Brown 
y.  Peopk^s  M.  Ins.  Co^  11  id.  280;  Lwefoy  v.  AuguHa  M.  F.  Ins. 
Co.,  45  Me.  472;  Oould  y.  York  Co.  M.  F.  Ins.  Co.,  47  id.  403; 
Day  y.  Chartsr  Oak  F.  A  M.  Ins.  Co.,  51  id.  91;  Barnes  y.  Union 
M.  F.  Ins.  Co.,  id,  110. 

The  yiews  expressed  render  it  unnecessary  to  pass  upon  the  ques- 
tions in  the  case  as  to  proofs  of  loss,  fraud  and  false  swearing.  The 
pro  forma  decree  of  the  Gourt  of  Chancery  is  reyersed,  and  canst 
remanded  with  a  mandate  that  the  bill  be  dismissed. 

Judgment  reversed* 

Vbazby,  J.,  did  not  sit,  haying  heard  the  case  on  demnner. 


Obavosb  y.  Batohbldbb. 

QMy^sis.) 

AUemeif  tmd  cttetU   power  to  eomp¥9wiim» 

Am  eUonej  has  no  implied  power  to  oompromiae  his  clienf  a 

I8$e  naU,  p.  847.) 


D 


EBT  on  judgment     The  opinion  states  the  case.     The  olaini- 
iff  had  judgment  below. 


W.  A.  d  0.  B.  Boyce  and  Heaih  d  Oarleion,  for  defendanii 

/•  0.  Livingston^  for  plaintiff. 

Taft,  J.  The  plaintiff,  liying  in  New  York,  held  a  judgment 
against  the  defendant  for  two  hundred  and  eight  dollars  and  four 
cents  ;  one  Randall  was  his  attorney  ;  property  claimed  by  third 
persons  had  been  attached,  and  the  officer  holding  the  execution 
issued  upon  the  judgment  refused  to  proceed  unless  indemnified. 
Bandall,  with  positiye  instructions  from  the  plaintiff  not  to  com- 
promise the  claim,  receiyed  in  satisfaction  and  payment  of  the 
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judgment  the  sum  of  one  hundred  and  fifty  dollars,  and  accepted 
asBuranoeSy  procured  by  the  defendant  from  the  peiaons  whose 
property  has  been  levied  upon,  that  they  would  not  molest  the 
officer  and  parties  for  what  had  been  done  in  attaching  their  prop- 
erty.    The  execution  was  returned  satisfied. 

This  suit  is  debt,  brought  upon  the  judgment,  claiming  to  recover 
the  amount  due  after  the  application  of  the  sum  paid  in  money. 
The  case  must  be  controlled  by  the  general  rule,  so  often  held  in 
this  State,  that  an  attorney  without  special  authority  has  no  power 
to  bind  his  client  by  a  compromise  and  settlement,  or  an  assign- 
ment of  the  cause  of  action,  without  receiving  the  full  amount  in 
money.  See  Pennimnn  v.  Patching  5  Vt,  346  ;  Carter  v.  Takott, 
10  id.  471 ;   Vail  v.  r,f,,ufit,  15  id.  314. 

Thefact  that  the  client  resides  abroad  does  not  change  the  rule. 
However  inconvenient  it  may  be  for  an  attorney  not  to  have  accesB 
to  his  client,  he  is  in  fact,  in  these  days  of  the  rapid  transmission 
of  intol1]\^once,  often  nearer  to  him  in  a  distant  city  than  he  would 
be  if  he  lived  in  the  next  town.  If  the  rule  as  stated  was  good 
law  in  the  days  of  yore,  it  certainly  ought  to  be  now,  since  means  of 
communication  have  been  so  much  improved  and  the  telegraph  and 
telephone  are  the  adjuncts  of  almost  every  office. 

We  have  no  doubt  that  if  Randall  had  had  authority  to  bind  the 
plaintiff  in  the  settlement,  the  debt  would  have  been  extinguished, 
as  he  received  in  payment  of  it  something  besides  money,  something- 
that  the  debtor  was  under  no  obligation  to  give  him,  a  waiver  by 
the  persons  whose  property  had  been  attached  of  their  claims  for 
damages  ;  and  this  would  have  been  a  sufficient  consideration  for 
discharging  the  debt  had  Randall  had  authority  for  settling  it  in 
that  manner.     We  think  the  plaintiff  should  recover. 

JudgmerU  affirmed. 


Norm  BY  TBB  BxroBSBB.— To  the  Mine  effect  jim  BoHtuon  ▼.  Murphpt  AlelMun>  8n- 
preme  Ooort,  Janneiy,  1888.  The  oomt  leid  :  *'  The  point  of  controTeny  deeWve  d 
the  ceee  is  whether  an  ettoraej  at  law  bj  Tlrtueof  hia  generml  retainer  and  authoiitjr  oaa 
aooept,  in  aatiefaotlon  of  a  judsmeot  he  has  obtained  for  a  dient,  aleas  sum  than  is 
many  duo,  or  for  such  summakea  transfer  of  the  Judgment,  binding  the  client.  Hie 
aothofrity  of  an  attorney  to  compromise  pending  litigation  is  fully  rocogniaed  in  the 
BngUsh  courts  upon  the  theory  that  he  is,  as  to  the  matter  inTolred  in  the  litigation,  the 
general  agent  of  the  client.  See  elaborate  note  of  Prof.  Green  to  1 84(8th  ed.),  Stoiyoa 
Agency ;  Wharton  on  Agency,  SS  6S7-92.  These  learned  authors  ezpreas  the  opinion  ihat 
the  doctrine  of  the  American  courts  coincide  with  that  of  the  Aigiish  couita.  Thers 
would  possibly  be  much  of  dllBoulty  In  supporting  the  opinion  by  a  protraoted  eramina- 
Hoo  of  the  decided  cases.  Whether  we  could  in  view  of  our  fcnner  decisions  follow  the 
ftiglish  rule  it  is  not  proper  now  to  discuss .    The  dient  had  obtained  Judgment  termiaat- 
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tBff  UOgtMoik  Mid  Its  nnoertaliities,  puttiiiir  ab  o&d  to  all  diffomioes  that  oookl  Iwye 
urged  to  the  demand,  the  subject  of  the  suit,  antt  floallj  and  oondtiaiTely  aeoertafniflc 
that  he  waa  entltied  to  have  and  reoover  of  the  defendant  a  certain  fixed  somoCmooej. 
The  neiEOtlatlons  between  the  attomeyfl  of  the  partloB,  leadhig  to  the  arrangement  whAoh 
to  termeda  oompromlM,  was  not  an  offerto  buy  or  sell  peace  against  a  doubtftl  or  dle- 
fNited  olatm,  the  subject  of  pending  suit— it  was  intended  as  no  more  and  isno  mofw  in 
truth  than  a  proposition  to  sads^y  the  Judgment  by  paying  on  theoneslde^  and  accspdng 
CB  the  other,  a  less  mm  than  its  full  amount.  There  was  no  disputation  of  the  •^■y^ftf^ 
or  finality  of  the  Judgment.  In  all  the  negotiations  there  was  nothing  of  confidential 
character,  which  would  have  excluded  whaterer  may  have  tranq;iired  between  the  at- 
torneys from  being  admitted  as  eridence,  if  it  became  material  in  suhsequent  suits  be> 
tween  the  dients*    SiwdQrau  t.  Br.  Brtk.  Deeatur^  S5  Ala.  161. 

**  Prior  to  our  statute  in  refersnce  to  composition  of  debts,  if  this  tranaactkm  had 
occurred  between  the  plaintiff  and  the  defendant  in  the  Judgment,  the  acceptance  in  paj- 
mentof  a  lesssum  would  not  haye  operated  its  satisfaction.  There  is  a  want  of  a  yalu- 
ahle  consideration  for  the  agreement  uf  a  creditor  to  remit  the  whole  on  thepay  ment  of 
a  part  of  a  Just  and  ascertained  debt.  Barron  t.  Vandvert,  18  Ala.  SOi ;  Pearmm  t. 
TIkomas,  15  id.  90a  It  may  be  that  under  the  statute,  if  the  parties  themselTes  bad  been 
the  actors*  there  would  haye  been  a  settlement  In  writing  for  the  composttSoa  of  ttie 
Judgment,  to  which  effect  would  haye  been  giren  aocordlngto  their  intention,  without  In- 
quiring into  the  consideration. 

*•  The  powerof  attorney  is  not  co-equal,  co-extenalTe,  or  the  equlTalent  of  that  of  the 
cUent.  He  is  as  has  been  said  in  numerous  decisions  of  thls^oourt,  a  special  agent, 
limited  bi  duty  and  authority,  to  the  yigflant  prosecution  or  defense  of  the  rights 
of  the  client.  He  can  enter  into  no  bargains  or  contracts,  thoufl^  he  msy  make 
agreements  in  writing  touching  the  course  of  proceedings  In  pending  suits,  or  the  issoe  or. 
rstam  of  executions  on  Judgments  he  may  haTC  obtained,  which  wiU  bind  the  dient,  un- 
less he  has  specially  authorised  or  subsequently  ratlfled  them.  1  Brick  Dtfh*  m,  1 80 ; 
Aibertson  t.  Ookbfby,  88  Ala.  711.  On  the  payment  of  money  to  him  after  Judgment  he 
may  gire  a  Talid  receipt,  hue  a  sale  or  assignment  of  the  Judgment  does  not  lie  witliin  the 
soope  of  his  authority.  Boren  t.  MeOhe^  6  Port.  438.  Nor  can  he  accept  any  thing  but 
money  in  satisfaction  of  the  debt  or  Judgment  of  the  cUent.  Within  the  limit  of  that  pro- 
fessional action  which  mi^  be  necessary  ''or  the  conduct  of  the  proceedingi  in  the  ooone 
of  pending  suits,  and  of  direction  to  ministerial  officers,  in  tlie  issue,  levy  and  retiurn  of 
exeoutiona,  the  attorney  may  have  large  discriminating  powers giren  him,  that  he  may 
perfect  and  promote  the  rights  and  interests  of  the  client.  But  entering  into  bargains  or 
contracts,  by  which  the  debt  of  the  client  is  released  or  discharged  without  full  payment 
In  money,  is  not  one  of  his  general  powers.  If  the  power  is  not  especially  eonfarred,  the 
Talidity  of  aO  such  bargains  or  contracts,  so  far  as  they  affect  the  client,  depends  upon 
bis  ratification.  He  may  ratify  or  repudiate  as  he  beUcTes  most  condnclTe  to  his  interest. 
Ki/tk*s  Appeal,  87  Penn.  8t  !U3  ;  s.  o. ,  80  Am.  Bep.  837 ;  Levp  ▼•  Brotim,  86  ICas.  81 ; 
Maddux  t.  Sevan,  89  Md.  485  ;  Mtnfe  ▼.  CofftweU,  80  N.  C.  98. 

'*  All  who  deal  with  an  attorney  or  other  agent  must  ascertain  the  extent  of  his  an- 
thority.  If  they  do  not  inquire  they  can  claim  no  protection,  liecause  they  indulged  sup- 
positions or  conjectures,  reasonable  or  unreasonable,  that  the  agent  had  authority  he  was 
exercising.  Gulled  t.  Lewis,  8  Stew.  88.  The  law  defines  the  extent  of  the  general  power 
of  theattomey,  and  Is  presumed  to  be  known  of  all  men.  More  than  fifty  years  ago  — in 
the  case  of  OvUeUe  ▼.  LewtsBupra  —  the  power  of  an  attorney  at  law  was  defined,  this 
court  saying,  he  *  is  the  special  agent  of  his  client  whose  duties  usually  are  confined  to 
the  vigilant  prosecution  or  defense  of  the  suitor's  right.  By  Tirtue  of  his  engagement  as 
an  attorney  he  is  not  authorised  to  compromise  the  matter  of  controTerqr,  to  execute  a 
release  of  his  client's  demand,  or  even  to  release  the  responsibility  of  a  witness  to  his 
client,  that  he  may  be  rendered  competent.'  The  compromise  of  which  the  court  was 
speaking  was  not  an  adjustment  of  pending  litigation,  but  the  composition  of  an  admitted 
debt.  The  authority  of  this  case  has  never  been  disputed,  and  It  has  been  often  dted 
with  approbation,  as  defining  accurately  the  general  power  of  an  attorney.  We$t  t. 
BmO^  12  Ala.  840  ;  Chapman  ▼.  Oowfen,  41  id.  108.  Whoever  has  dealt,  or  may  In  this  State 
deal,  with  an  attorney,  can  have  no  ri|^t  to  rely  on  his  exercise  of  any  otherpower  unlsm 


FEBRUARY  TERM,  1883.  849 


Leavltt  y.  Jones. 


it ii  q»olaD7  oonferred.  Wbetheritbas  been  ■peetaUljooaf erred,  he  must  «t  his  own 
-pmU  MoerUUn.  The  aooepteaoe  by  the  attorney  of  a  lees  sum  than  wasdoe  upon  the 
judgmeiit  dldnotoperate  its  satiitfeotion ;  and  the  transferor  tmignment  of  thejudg- 
leent  was  in  sieesi  of  Ms  authority." 

80 in  Tmmakip  t^ North  WhUehaU  t.  Kdler^  PenMylvaaia  Snpfeme  Oonrt,  MarahfT, 
IM,  the  ooort  held  :  **  There  is  a  Tery  general  authority  oooferrad  upon  attorneys  at 
Ittwintheoonduclof  suits,  to  refer  them,  to  eonfess  Judgments  and  oontrol  executions. 
But  there  isa  Umit  to  this  powsr ;  it  is  cieated  for  specille,  not  general  purposes.  When  a 
elaim  is  pui  into  the  hands  of  an  attorney  for  oollection  without  further  Instruction,  It  is 
generally  understood  to  be  for  the  purpose  of  having  it  enforced  by  legal  process,  and  it  is 
not  presumed  tliat  the  attomsy  either  ean  or  will,  without  process,  oompromlse  and 
settle  it  on  such  terms  as  either  his  Judgment  or  caprice  may  dictate.  The  court  does  not 
ssy  that  such  power  can  neverbe  exercised  by  the  attorney  without  eipiess  warrant  from 
his  elient,  for  an  implied  power  nisy  result  from  the  (diarsoter  of  the  claim  requiring 
collection,  and  the  circumstances  connected  with  It.  So  if  on  the  trial  of  a  case  the  at> 
tomey  should  consent  to  a  Judgment  less  than  tl^  amount  due,  a  court  would  not 
ordinaiQy,  larsllef  of  the  client,  set  aside  sudh  Judgment ;  but  in  such  case  in  the  coin- 
duot  of  a  pending  suit,  the  power  of  the  attorney  to  direct  and  oontrol  It  is  undoubted. 
Herertheless  even  In  the  example  put,  when  the  act  of  the  attorney  has  been  obvlons|y 
wrong,  and  where  the  rights  of  the  client  have  been  seriously  compromised,  the  court, 
notwithstaoding  the  Judgment,  ought  to  grant  relief.  Mabswatj.,  C.  J.,  in  BdOur  t. 
Parker,  7  Oanch,  401.  Compromltes  by  attorneys,  in  the  absence  of  and  without  the 
sesentof  their  clients»  are  not  looked  upon  with  favor,  thou|^  as  was  said  in  the  case  Just 
dted,  where  the  compromise  Is  reasonable  and  fair,  a  court  will  not  disturb  it.  Still  It 
remains,  as  was  said  t^WooDWABD,  J.,  in  ;£Kofeleyv.  JB^oMnson.  10  Casey,  SIS,  that '  ths 
principle  is  that  the  oompronilse  being  an  unauthorised  act  is  void,'  and  this  though  It 
■Mj  assume  the  form  of  an  award.  To  alike  elfectare  the  cases  of  fliMtoa  v.  JftteheQ, 
14aAB.80r,aadSUiekho«M  v.  O* fldra*s ^ar**, 2  Harr.aS,  inbothof  whteh  oasesths 
attorneys  had  agreed  to  take  land  in  satisfaction  of  thedebtsof  their  cUents.**  Tbsame 
sffset  ITaclRBig's  Heirs  V  Jldofr,  Fenn.  Supreme  Oonrt.  Nov.  im. 

In  Bkuk  V.  Bogers,  MlSBouri  Supreme  Court,  April,  188S,  it  was  held  that  an  attorney 
has  no  power,  by  virtue  of  hisemployment  as  such,  tocomprooiise  his  ellsnt*s  case ;  but 
an  attoreeylMw  apparent  authority  to  make  a  compromise,  and  the  compromise  so 
is  not  so  flagrantly  unfair  as  to  imply  fraud  or  to  put  the  Of^xMlte  party  on  Inquliy, 
It  win  be  upheld  and  enforoed,  atthough  it  may  subsequently  appear  that  the  attorney 
hisaiilliorilgr. 


Lbaytit  ▼•  JOVBS. 

A  kotlMUiid  sold  Us  wife  nine  luiib0  for  valae,  whieh  were  exempt  from  ext 
tlon.     BM,  yalld  m  to  thoee  lambe  and  their  increase,  and  that  no  ehaiife 
of  poaseflsion  was 


REPLEVIN.     The  opinion  States  the  case.     The  defend«nt  bad 
judgment  below. 

ISreneh  S  Sauihgaie,  for  plaintilh. 
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/.  J.  Wihon,  for  defendant 

BoYOB^  C.  J.  The  sheep  replevied  were  attached  upon  a  writ 
against  the  plaintiff.  Van  Boren  Leavitt ;  and  the  only  question 
presented  is  as  to  the  ownership  of  seyen  of  said  sheep,  saryiyorB 
of  a  lot  of  nine  lambs,  which  were  sold  by  the  said  Van  Boren  to 
his  wife,  Eliza  J.,  in  the  fall  of  1875,  and  eleyen  others,  the  increase 
of  said  nine.  The  sale  by  the  husband  to  the  wife,  shown  by  the 
case  to  haye  been  for  a  yalaable  consideration,  was  yalid.  Richard- 
$on  y.  MerrUPs  Est.,  32  Vt.  27 ;  Richardson  y.  WaU,  39  id.  535  ; 
Child  y.  Psarl,  43  id.  224 ;  Bent  y.  Bent,  41  id.  555  ;  Spooner  y. 
Reynolds,  50  id.  437.  There  is  nothing  in  the  case  to  show,  nor  is 
any  claim  made,  that  it  was  in  fraud  of  the  husband's  creditors ; 
and  it  has  been  uniformly  held  in  this  State  that  a  wife  purchasing 
personal  property  with  her  own  money,  from  her  husband,  as  weU 
as  from  a  stranger,  can  hold  the  same  as  her  separate  property. 
The  sale  vested  a  perfect  title  in  the  wife,  subject  only  to  be  de- 
feated by  the  husband's  creditors,  if  all  the  requirements  of  the  law 
to  constitute  a  sale  and  transfer  good  as  against  creditors  of  the  yen- 
dor,  were  not  met. 

This  being  true,  the  increase  of  the  sheep  sold  belonged  to  the 
yendee,  Eliza  J.  Leavitt,  from  their  birth.  No  change  of  pos- 
session of  the  young  was  required  ;  because  the  husband  never  had 
any  title  or  claim  to  them.  When  they  were  dropped,  Mrs.  Leavitfs 
title  to  the  dams  was  undisputed ;  and  according  to  the  most  fam- 
iliar principles  of  the  law,  the  young  were  hers  from  the 
moment  of  birth.  As  is  said  by  Poland,  G.  J.,  in  BMows  v. 
Wells,  36  Vt.  599,  speaking  of  the  rule  requiring  change  of  posses- 
sion of  personal  property  in  order  to  render  a  sale  valid  as  against 
creditors  :  ''The  role  proceeds  on  the  ground  that  permitting  the 
former  owner  to  remain  in  the  use  and  apparent  ownership  of  the 
property  as  before,  gives  him  a  false  credit,  and  creditors  may  be 
embarrassed  and  injured  by  it.  But  the  reason  of  the  rule  cannot 
apply  to  property  which  at  the  time  of  the  sale  is  not  subject  to 
attachment,  and  has  no  real  existence  as  property  at  all."  In  order 
to  make  charge  of  possession  of  personal  property  necessary,  ''there 
Tmust  have  been  some  time  when  as  against  the  vendee  the  vendor 
owned  it,  and  had  it  in  his  possession."  FUck  v.  Burk,  38 
Vt.  683. 

These  propositions  are  fully  supported,  if  indeed  any  authoritj 
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be  needed  to  support  them,  by  the  recent  case  of  BuU  y.  Bull,  48 
Conn.  250;  8.  c,  40  Am.  Bep.  165,  and  the  aathoritiefi  therein 
cited.  In  that  case,  which  was  replevin  for  six  colts,  it  appeared 
that  they  were  the  progeny  of  two  brood  mares,  which  the  plaintiff 
bought  of  the  Bey.  W.  H.  H.  Murray  in  Boston,  with  the  agree- 
ment that  plaintiff  might  take  them  to  Murray's  farm  in  Connecti* 
out,  of  which  she  was  superintendent,  and  keep  them  as  breeding 
mares,  aU  the  colts  thereafter  foaled  from  them  to  be  the  ezclusiye 
property  of  the  plaintiff.  The  colts  were  attached  by  one  of  Mur- 
ray's creditors,  who  claimed  to  hold  them  on  the  ground  that  therp 
was  such  a  retention  of  possession  by  Murray  after  the  sale  as  to 
render  it  constructiyely  fraudulent.  The  court,  Loomis,  J.,  say: 
'*  The  doctrine  as  to  retention  of  possession  after  a  sale  has  no  ap- 
plication to  the  facts  of  this  case.  A  yendor  cannot  retain  after  a 
sale  what  does  not  then  exist,  nor  what  is  already  in  the  possession 
of  the  yendee  *  *  *  it  is  yery  clear  that  the  title  to  the  property  in 
question,  when  it  first  came  into  existence,  was  in  the  plaintiff.  By 
the  express  terms  of  the  contract  the  plaintiff  was  to  have  as  her 
own  all  the  colts  that  might  be  bom  from  these  mares.  That  the 
law  will  sanction  such  a  contract  is  yery  clear."  That  case  seems 
analogous  to  the  one  at  bar  in  principle.  There  it  was  provided 
by  a  contract  that  the  young  of  the  mares  were  to  be  the  plaintiff's; 
here  the  dams  were  sold  to  the  wife,  and  it  is  elementary  that  the 
owner  of  the  dam,  in  the  absence  of  any  valid  stipulation  or  ar- 
rangement to  the  contrary,  owns  her  young  from  the  moment  of 
birth. 

The  eleven  sheep,  increase  of  the  nine  lambs,  sold  by  Van  Buren 
Leavitt  to  his  wife,  being  the  exclusive  property  of  the  wife,  and 
not  subject  to  attachment  by  the  husband's  creditors,  it  is  not 
necessary  to  decide  whether  there  was  sufficient  change  of  posses- 
sion of  the  nine  to  constitute  a  sale  of  them  valid  as  against  his 
creditors.  The  case  shows  that  at  the  time  of  the  attachment 
seven  of  the  nine  survived,  and  the  husband  had  no  other  sheep. 
They  were  therefore  exempt  from  attachment  under  section  1556, 
R  L.;  and  no  change  of  possession  was  necessary  to  complete  a 
title  in  the  wife  under  her  purchase  good  against  the  husband's 
creditors.  If  at  the  time  of  the  sale  the  nine  lambs  were  legally 
subject  to  attachment,  so  that  a  change  of  possession  was  necessary 
to  so  effectuate  the  sale  that  the  husband's  creditors  could  not  by 
proper  proceedings  avoid  it,  and  such  change  of  possession  did  n<^ 
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take  place,  yet  if  at  any  time  previous  to  an  actual  attachment*  either 
by  act  of  the  parties  or  operation  of  law,  the  Iambs  ceiused  to  be 
attachable,  change  of  possession  would  no  longer  be  essential,  and 
the  fact  would  inure  to  the  benefit  of  the  wife's  title  and  perfect 
it     When  the  husband  sold  all  his  other  sheep,  therefore,  leaving 
these  nine  exempt  under  the  statute,  there  was  no  longer  any  oc- 
oasion  for  a  change  of  possession,  and  the  wife's  title  became  ab- 
solute against  the  world.     See  authorities  above  cited  and  Kendall 
V.  SofMon,  12  Vt  515;  JtidatU  v.  Burton,  27  id.  383;  fMer  v. 
MeOregor,  11  id.  595;  Jewe^  v.   Ouyer,  38  id.  209;    Wild&r  v. 
Btaffard,  30  id.  899. 
The  judgment  of  the  Oounty  Court  is  reversed,  and  judgment 
the  plaintiflfs  for  one  cent  damages  and  their  costs. 

Judgmeni 


Dmwvr  v.  BBovrvsLU 

CUVt.  4«1.) 

4te  standing  in  tlie  position  of  a  mortgagee  of  Innd  in  possession  boforo  fov»> 
eloeare,  maj  add  to  the  mortgage  debt  any  ezoesi  of  expenditure  for  neees- 
sary  epaini  over  and  above  rents  and  pfofits;  bat  neglecting  to  make  eodi 
daim  on  foredosnre  is  bound  by  the  decree,  and  cannot  sabseqnently  make 
sack  lepalrs  a  Hen  on  the  premises. 


B 


ILL  to  charge  real  estate  with  repairs.    The  opinioii  atatas  the 
case.     The  orator  had  judgment  below. 


Narfnan  Paul,  for  defendant 

Wittiam  E.  Jchn$on  and  Warren  0.  IVench,  for  orator 

Powers,  J.  The  facts  stated  in  the  bill  are  by  the  demurrer 
conceded  to  be  true. 

It  appears  that  Mrs.  Gilbert,  holding  the  mortgage  upon  the 
premises  in  question,  brought  her  petition  for  a  foreclosure  thereof 
against  Frederick  G.  Brownell  and  William  H.  Brownell,  the 
original  mortgagors,  not  knowing  that  they  had  then  qait-daimed 


i 
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their  equity  of  redemption  to  this  defendant.  Mrs.  Gilbert's  claim 
beeame  absolute  but  was  not  binding  on  this  defendant.  The  ora- 
tor took  a  oonyeyanee  of  the  premises  of  Mrs.  Gilbert  after  her  de- 
cree became  absolute,  in  ignorance  of  the  fact  that  this  defendant 
held  the  equity  of  redemption  although  the  defendant's  deed  thereof 
was  duly  recorded  long  before  Mrs.  Gilbert  foreclosed  her  mortgage. 
After  his  purchase  the  orator  went  into  possession  and  made 
repairs  and  improyements  which  he  now  seeks  to  charge  upon  the 
land. 

After  making  such  repairs  and  improyements  he  discoyered  the 
record  of  the  defendant's  deed^  and  thereupon  brought  his  petition 
to  foreclose  against  the  def endant,  setting  forth  the  same  mortgage 
debt  as  Mrs.  Gilbert  had  set  fbrth  in  her  petition  of  foreclosure, 
but  making  no  daim  for  his  repairs  and  improyements.  He 
obtained  in  due  time  a  decree  for  the  payment  of  the  mortgage 
debt  declared  for,  which  the  defendant  paid  within  the  limited 
time. 

In  this  bill  the  orator  asks  for  a  decree  that  the  defendant  pay 
his  claim  for  the  repairs  and  improyements,  and  in  default  thereof 
for  a  foreclosure.  The  orator  taking  possession  under  his  deed  from 
Mrs.  Gilbert,  stood  as  to  this  defendant  as  mortgagee  in  possession 
before  a  f oneolosure.  He  was  accountable  for  the  rents  and  profits, 
and  might  make  reasonable  repairs  and  necessary  improyements, 
at  the  charge  of  the  mortgagor. 

When  he  brought  his  petition  to  foreclose  he  might  make  his 
daim  for  such  repairs  and  improyements  and  carry  the  same  into 
the  accounting  of  the  sum  due  in  equity  to  be  paid  on  redemption. 

The  liability  of  a  mortgagee  in  possession  before  foreclosure  to 
account  to  the  mortgagor  tor  the  rents  and  profits  of  the  mort- 
gaged jvemiaes,  and  the  right  to  be  allowed  for  proper  repairs  or 
improyements  stands  upon  the  same  equitable  ground  and  are  each 
an  incident  of  the  account  taken  to  ascertain  the  sum  which  in 
equity  the  mortgagor  should  pay  to  redeem  the  land.  In  taking 
the  account,  the  rents  and  profits  should  primarily  be  applied 
in  extinguishment  of  the  claim  for  repairs,  and  any  excess  of 
rents  and  profits  should  be  applied  in  payment  of  the  mortgage 
debt 

If  the  repairs  are  not  thus  paid  in  full,  the  excess  may  be  added 
to  the  mortgage  debt 

The  right  to  carry  these  items  into  the  accounting  does  not  how- 
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ever  grow  ont  of  the  mortgage  itself ,  bat  is  an  eqaiiy  arising  ex  poti 
facto  from  the  stewardship  of  the  mortgagee  oyer  the  mortgaged 
premises.  It  flows  from  his  rightful  possession  of  the  premiaes, 
which  he  holds  in  trust,  not  only  to  preserre  the  estate  hot  to  ap- 
ply its  income  in  satisfaction  of  his  debt.  His  tenure  is  at  aU  times 
subservient  to  the  mortgagor's  right  of  redemption.  But  if  the 
mortgagor  redeems  he  must  do  equity  if  he  would  have  equity.  He 
ean  at  any  time  regain  possession  by  paying  his  debt  If  he  neglects 
this  he  ought  to  account  for  all  proper  expenditures  which  h»v« 
been  necessarily  incurred  through  his  default. 

It  is  thus  seen  that  the  allowance  for  repairs  and  improvements 
fa  not  properly  a  part  of  the  mortgage  debt,  secured  by  the  mort- 
gage,  but  is  an  equitable  charge  for  the  administration  of  the  estate, 
that  is  payable  only  on  redemption.  It  is  not  like  the  mortgagedebt^ 
an  independent  claim  for  an  account,  but  attaches  incidentally  to 
an  accounting  of  the  mortgage  debt,  either  in  proceedings  to  f  ore* 
dose  or  under  a  bill  to  redeem. 

If  an  account  of  the  mortgage  debt  be  taken,  and  no  claim  be 
interposed  for  repairs  and  improvements,  nor  deduction  claimed 
for  rents  and  profits,  and  a  decree  is  passed  thereon,  such  decree 
fa  conclusive  of  the  sum  required  of  the  mortgagor  as  the  price  of 
redemption.  And  on  payment  of  this  sum  as  ordered  by  the  decree, 
the  premises  are  eo  insianH  relieved  of  the  lien  of  the  mortgage, 
fuid  the  mortgagor  fa  entitled  to  the  possession.  The  decree,  so 
tar  as  the  account  and  the  right  of  redemption  are  involved,  has 
the  conclusive  effect  of  a  judgment.  In  Chapman  v.  SmUhf  9  Vt. 
153,  it  appeared  that  in  a  foreclosure  proceeding  no  account  had 
been  taken  of  certain  rents  and  profits  which  were  properly  charge- 
able to  the  mortgagee,  aud  the  mortgagor  had  redeemed  by  paying 
the  amount  ordered  by  the  decree.  It  was  attempted  in  a  trustee 
process  to  hold  the  mortgagee  as  the  debtor  of  the  mortgagor  for 
these  rents  and  profits  omitted  in  the  accounting  under  the  fore- 
closure proceedings.  The  court  held  that  the  suit  could  not  be 
maintained  at  law ;  but  in  the  opinion  discuss  the  effect  of  the 
decree  in  the  former  proceedings.  Says  Williams,  0.  J. :  **  The 
decree  is  conclusive  as  to  the  amount  due  on  the  mortgage,  which 
of  course  settles  all  questions  as  to  the  rents  received  by  him  before 
that  time  ; "  and  further  on  in  the  opinion  he  says  :  *^  We  consider 
that  the  account  between  him  (the  mortgagee)  and  the  mortgagor  of 
the  amount  due  on  the  mortgage,  having  been  once  taken  by  the 
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master  and  accepted  by  the  Court  of  Chancery^  was  condnsiYe 
between  Smith  and  Hojt,  up  to  the  time  of  making  the  decree.'' 
The  court  in  that  case  intimated  that  if  the  mortgagor  had  any 
remedy  it  was  a  bill  of  review  to  correct  the  decree. 

The  same  doctrine  was  advanced  by  Lord  Hardwioke  in  Otmld 
T.  Tancred,  2  Atk.  533,  where  the  mortgagor  after  decree  sought 
to  correct  the  account  between  him  and  the  mortgagee  in  possession. 
See  also  Worthy  v.  BiriBhsad,  3  Atk.  809. 

No  case  has  been  cited  that  warrants  a  bill  of  this  character,  to 
charge  a  mortgagor,  after  a  decree  of  foreclosure  against  him  and 
payment  of  the  sum  found  due  on  an  accounting,  with  a  further 
payment  for  repairs  and  improvements  disconnected  from  the  mort- 
gage debt,  and  in  default  thereof  for  a  further  foreclosure  of  the 
same  land  that  he  has  once  redeemed  from  the  burden  of  the 
mortgage. 

The  mortgagor  could  never  read  his  title  clear,  if  the  mortgagee 
were  thus  allowed  to  disintegrate  his  claim,  and  multiply  costs  as 
well  as  suits. 

The  decree  taken  by  the  orator  in  his  foreclosure  proceedings 
conclusively  settled  the  amount  due  him  under  the  mortgage,  and 
until  that  decree  is  set  aside  by  some  proper  proceeding  brought 
for  the  purpose  it  is  a  finality. 

What  rights,  if  any,  the  orator  may  have  in  an  action  at  law, 
under  our  Betterments  Act,  is  a  question  not  arising  in  the  case 
before  us. 

The  decree  of  the  Oourt  of  Chancery  is  reversed  and  the  cause 

remanded,  with  directions  to  enter  a  decree  dismisfling  the  bill^ 

with  costs. 

D$cre$  ordered  accordingly^ 


Stsbbotb  v.  Obvtbal  Vxbhokt  Bailboad  OoMPAirr. 

CM  Tt.  4M.) 

ITt^igenct'^&otUributarjf^^ohsnaUaMng, 

Wh«ra  the  defendant's  negllgenee  cftased  a  fire  on  the  plalntliTs  land,  althoogk 
tho  plalniUre  negllgenee  increased  the  loss,  the  plaintiff  may  still  reeoret 
lor  the  damage  done  before  his  own  negllgenee  began  to  operate. 
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CASE  for  injury  to  land  by  fire.    The  opinion  stotee  the 
The  defendant  had  judgment  Delow. 

</•  0.  Eddy,  for  plaintiff. 

/.  L.  MarHn  and  Ha9hiiu  dt  Ooodnaw,  for  detendauL 

Vbazby,  J.  It  is  not  olaimed  by  the  defendant  but  that  if  the 
Are  was  burning  on  the  plaintifPs  premiseB  when  he  first  learned  of 
it,  his  neglect  to  tiy  and  stop  it  then,  though  constituting  negli- 
gence contributory  to  the  damages  thereafter  accruing,  would  pre- 
vent his  recoyery  for  the  damages  already  accrued,  to  which  his  n^- 
ligenoe  did  not  contribute,  but  which  resulted  solely  from  the 
defendant's  negligence. 

The  only  point  of  exception  now  insisted  upon  by  the  plaintiff  is 
to  the  charge  of  the  court  to  the  jury.  We  think  the  charge 
would  be  understood  by  the  jury  as  the  plaintiff's  counsel  now 
claims  :  that  is,  if  the  plaintiff  neglected  to  do  what  a  prudent  man 
would  haye  done  when  he  learned  of  the  fire,  it  defeated  his  right 
of  recovery  for  the  previous  as  well  as  subsequent  damages. 

The  point  that  the  defendant  makes  is,  that  there  was  no  pre- 
tense at  the  trial  below  that  the  fire  had  reached  the  plaintiff's 
premises  when  he  was  informed  of  it  by  Streeter,  or  that  he  had 
then  suffered  any  damage,  and  insists  that  no  claim  can  faurly  and 
properly  be  made  from  the  bill  of  exceptions  that  there  was  such 

The  plaintiff  insists  the  other  way,  and  properly  appeals  \o  the 
hill  of  exceptions,  which  is  our  only  guide. 

We  think  the  testimony  of  Streeter  and  the  language  of  the  court 
in  the  charge  shows  that  there  may  have  been  such  claim  and  that 
there  was  some  ground  for  it.  Oiving  the  construction  to  the  bill 
of  exceptions  which  we  think  it  demands,  the  charge  of  the  court 
was  in  confiict  with  the  rule  conceded  to  be  correct  independent  of 
statutory  provisions  ;  to  the  effect  that  where  the  consequences  of 
the  defendant's  negligence  have  subsequently  been  aggravated  by 
the  want  of  ordinary  care,  or  by  the  negligence  of  the  plaintiff, 
this  may  go  in  mitigation  of  damages ;  but  it  cannot  defeat  the 
plaintiff's  right  to  recover  for  the  wrongs  for  which  the  defendant 
is  responsible  ;  or  in  other  words,  that  negligence  on  the  part  of  the 
plaintiff  tending  merely  to  increase  the  damage  suffered  by  him.  i% 
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not  a  bar  to  an  action  as  to  the  damage  resulting  from  the  def endantft 

negligenoe  before  the  oontribntion   by  the  plaintiff.     Wilmai  v. 

Hawardy  89  Vt  447 ;  Shearm.  &  Redf.  on  Neg.,  §  83,  and  oaaes 

cited  in  notes ;  Whart.  on  Neg.,  §  868  tit  seq.,  and  oases  dted  in 

)iotes. 

jMdgmmU  rmmrsed,  and  m$»  tritUgromUL 


Bbswbb  y.  WoonwABn. 

(54Vt.681.) 

JWyaKsftto  <nitn«tian< — mBidmhce  to  mty  indon$mmU> 

WlMie  the  owner  of  a  note,  not  •  party  to  it,  indorsee  it  in  blank  to  anotfiar^ 
parol  evidenee  ie  oompetent  in  an  action  between  them,  to  show  an 
ment  that  he  wae  not  to  be  liable  in  a  certain  event.* 

ACTION  on  a  promissory  note.     The  opinion  states  the 
The  defendant  had  judgment  below. 

H.  8.  Bojfce,  for  plaintiff. 

Cw  P.  Hogany  for  defendant. 

Taft,  J.  This  was  an  action  of  assumpsit  to  reoofor  the  amonnl 
due  upon  a  promissory  note.  The  note  was  payable  to  one  Austin 
or  beurer,  and  was  owned  by  the  def endant,  who  before  its  maturity 
writing  his  name  in  blank  upon  the  back  thereof,  sold  it  to  the 
plaintiff.  The  County  Court  admitted  eridence  offered  by  the  de* 
fondant  to  show  that  at  the  time  of  the  indorsement  and  sale  of 
the  note,  it  was  agreed  between  him  and  the  plaintiff^  that 
unless  the  lat^  ooUeoted  the  note  at  its  maturity,  he  would  return 
it  to  the  def endanty  and  if  he  did  not  the  defendant  should  be  dis- 
charged from  all  liability  thereon.  The  plaintiff  insists  that  the 
admission  of  such  evidence  was  enmr. 

The  law  is  well  settied  that  the  undertaking  evidenced  by  such 
an  indorsement^  as  betwetti  the  parties  to  it,  is  susceptible  of  being 
oontrolled  by  oral  evidence  of  the  real  obligation  intended  to  be 

*  See  (Tmoef  r.  Johmmm  (48  CkMin.  100),  10  Am.  Bap.  IC 
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ABBumed  at  the  time  of  signing.  This  has, 
■sya  in  Sylvetter  v.  Doioner.  20  Vt,  355,  been 
this  court  that  it  Beems  needless  to  refer  to  tb 
Y.  Lane.  5  id.  161;  Flint  v.  Day,  9  id.  d^\ 
id.  654. 

The  evidence  was  properly  admitted,  and 
Ooonty  Conrt  is  affirmed.  | 


BABnY  T.  Pabsovb. 

(M  vt.  OS.) 

Gvardian  —  tare  in  loaning  imtA 

A  gnaidlsn  lent  t142  of  his  ward's  money.  Hid  some  < 
taking  no  Been  rltj  bat  his  HiDgle  note  for  both  ev 
nreand  in  good  faith,  /feld,  that  be  wu  not  Ual 
bj  the  ■nboeqaent  bankroptcy  of  the  bornower. 

1  PPEAL    from     Probate  Court       The 


John  Howt  and  P.  R.  Kimdatt,  for  plaintill 
W.  C.  Dunton  and  Edaard  Dana,  for  defei 

Bbdfield,  J.  The  plaintiff,  as  goardian 
loaned  of  his  ward's  money  tl42.96,  to  ona 
years  he  loaned  some  of  his  own  money  to  said 
in  the  note  payable  to  himself,  the  amount  do 
ward;  Adams  became  bankrupt  and  the  mone 

The  referee  reports  thac:  "  I  am  unable  to 
negligent  or  wanting  in  care  in  tuking  said  uol 
there  was  no  testimony  before  me  but  that  of 
finding  of  the  referee, though  negative  in  forn 
the  circumstances  detailed,  to  the  positive  state 
iff  managed  the  property  of  his  ward  honestly 
tmd  fidelity. 

The  defendant  offered  no  proof  that  tho  p]| 


Bmrnej  t.  PanoDS. 

csre,  diligence  or  diBOration.  Bat  it  is  claimed  that  the  fact 
that  the  plaintiff  mingled  the  trard'a  money  vith  his  own,  and  took 
the  note  of  Adams  payable  to  himself,  withont  surety,  is  negligence 
par  M.  The  familiar  deolaratioa  of  Lord  Kenton  is  referred  to 
"that  no  role  was  better  established  than  that  a  imstee  conld  not 
lend  <m  mere  peiBonal  seoarity;  and  it  ought  to  be  rung  in  the  ears 
of  erery  one  who  acts  in  the  character  of  a  trustee  ";  and  cases  are 
quoted  from  the  English  reports  affirming  the  same  general  doctrine. 
We  feel  no  inclination  to  abate  in  the  least  from  the  strict  and 
rigid  reqairements  of  the  fiduciary,  in  regard  to  his  eeilui  ;u« 
^rust,  or  impair  in  any  degree  the  protection  which  the  law  throws 
aboat  him.  But  in  this  ooantry  the  titles  to  real  estate,  especially 
in  nev  settlements,  are  uncertain  and  unstable,  and  desirable  mort- 
gagee cannot  always  be  attained;  we  had  no  pablic  stocks  in  which 
the  &ith  of  the  government  was  pledged,  nntil  the  late  war,  and 
they  now  bear  saoh  preminms,  and  many  of  them  liable  to  be  called 
in  and  replaced  by  those  bearing  lees  interest,  that  it  is  often  im- 
praotioable  or  andeeirable  to  make  inveatmentfl  in  sach  property,  so 
that  the  only  practical  rale  is  to  require  of  a  trustee  good  faith, 
diligence  and  care.  Our  statute  substantially  makes  this  require- 
ment; "  An  exeoator  or  administrator  shall  not  make  profit  by  the 
increase,  nor  suffer  loss  by  the  decrease  or  destruction  without  his 
fault,  of  any  part  of  the  personal  estate."  Sec.  2097,  R.  L. :  "A 
guardian  shall  account  for  and  dispose  of  the  personal  property  of 
the  ward,  as  ezeoutors  and  administrators  account  for  and  dispose 
of  personal  estate."  Sec  2454,  B.  L.  Our  population  are  nudnly 
fanners,  with  small  estates;  and  when  one  dies,  one  of  the  same 
dasB  of  good  repute  is  sought  for  to  care  for  the  property  of  his 
widow  and  children.  They  have  not  read  Blackstone  caarefnlly,  and 
are  not  familiar  with  Lord  Kentok's  equity  judgments;  but  they 
have  sound  judgment  and  discretion,  and  are  famUiar  with  honest 
fidelity,  diligence  and  care. 

There  is  also  a  distinction,  well  known  in  the  text  books  and  ad- 
judged cases,  between  capital  sums,  permanently  invested  for  in- 
come, and  temporary  loans  of  current  funds,  in  small  sums  on  hand 
which  are  not  needed  in  the  present,  but  may  be  required  in  the 
admimatration  of  the  property  to  pay  taxes  or  other  contingent  ex- 
penses. If  snch  small  sums  might  safely  bo  josAfi  to  earn  a  tew 
doUara  for  the  ward  the  guardian  would  be  ij^  ^'^e  line  ot  hu  dnt^ 
to  cause  it  to  be  done.     If  the  arbitrary  m\^  ^^  tb»4*  ^  cot*to\. 
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that  in  no  case  ooold  the  trustee  loan  on  personal  securities,  funds 
would  be  looked  up  that  might  safely  be  made  to  produce  income  to 
the  widow  and  the  ward.  And  no  arbitraiy  rule  can  be  made  a 
substitute  for  strict  fidelity,  sound  discretion,  diligence  and  care. 
Williams  Exre.,  1894-'6-*6;  Perry  Trusts,  560-6;  16  How.  645.  ' 

II.  The  fact  that  the  guardian  included  a  small  note  due  the 
ward  in  the  note  of  Adams,  payable  to  himself,  if  that  tact  haa 
occasioned  no  loss,  would  not  of  itself  render  the  plaintiff  liable. 
The  report  does  not  show  that  the  guardian  omitted  to  keep  a  fuU 
record  of  the  amount  in  said  note  that  belonged  to  his  ward.  In- 
deed the  exact  statement  of  the  sum  that  belonged  to  the  ward 
shows  that  the  money  of  the  ward  was  kept  separate,  but  was  in- 
cluded in  the  same  securities,  with  the  money  of  another.  The  case 
does  not  indicate  that  there  is  claim  of  actual  n^ligence  or  fault 
in  the  plaintiff;  the  defense  introduced  no  evidence;  and  it  is  stated 
in  argument  that  plaintiff  appealed  by  reason  of  the  disallowance  of 
some  small  charges  for  personal  services;  and  it  seems  that  in  the 
Gounty  Court  there  was  no  dispute  in  matters  that  concerned  tiie 
appeal,  but  the  plaintiff  got  cost  in  a  matter  not  complained  of  in 
Probate  Oourt     The  plaintiff 

and  failed,  but  being  fitithful  and  without  actual  fimlt,  in  the  man* 
agement  of  his  trust,  we  think  he  should  not  be  made  liable  by 
construction. 

The  judgment  of  the  Oounty  Oourt  is  reversed  and  the  balance 
in  the  hands  of  the  guardian  is  adjudged  to  be  $52.09,  and  the 
notes  in  his  hands  as  stated  in  the  report  To  be  certified  to  the 
Pkobate  Oourt,  with  costs  to  the  plaintiff,  and  his  expenses  of  i^ 
peal  to  be  taxed  by  the  derk  on  notice. 

JudgmmnH  aceordimglg. 
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ABATBMSNT* 

Mitott  agmiMl  ImsKMid  uid  wife  for  a  wrong  by  Hit  wife  abfttat  by  the 
wife's  dettth.    BoberU  ▼.  l^iMiifrM  (N.  C),  400. 

&  Actfoa far wroogfolly  omxudng death—  deeth off wroagdoer.]  The  ■tftto* 
tory  right  of  action  for  wrongfally  causing  death  of  a  person  abates  by 
the  death  of  the  wioog-doer  before  action.  Ru$Mr.  AM^Mty  (<Nao),  Mt 

ACT  OP  GOD. 
Se^  Carbibb,  mm. 

ACTION. 
A§AMMgauLvam  abb  Awabd,  118;  Huvicipai.  OoBHHuna^  087 ;  TmaBm 

PASS  ON  THE  CaSB»  164. 

ADMISSION  TO  BA& 
iS0S  Statdtb,  d89. 

ADULTBBT. 
8m  Cbimihai.  LAW»8tt. 

AOBNCY. 

I.  AytffcUiltf  lo  t^otkw  psiyaMBt  off  note.]  One  anthorlMd  to  sell  pniperty 
■ad  take  a  note  in  payment  in  the  name  of  the  prindpal,  haying  deliveved 
the  note  to  the  principal,  is  not  impliedly  anthorised  to  receive  payment 
thereof.    Draper  ▼.  Bice  (Iowa),  88. 

&  Bsak  rsoehrlng  draft  far  ooUeotion  at  a  distanoe — nef^lgeBoeoff  sab* 
agent]  A  bank  recelTlng  for  collection  a  draft  payable  at  a  distant  place, 
and  transmitting  it  to  its  correspondent  bank  at  that  place,  is  not  liable 
for  loss  through  the  negligence  of  the  latter.  Onelieh  ▼.  National  8taie 
Bank  of  Burlington  (Iowa),  110. 

ib  Conlrmot  by  pabllo  oflloer — eseontlon.]  A  contract,  phrssed,  "We 
promise  to  pay,*'  and  signed  by  two  with  the  respective  additions  of 
'*  president  school  board  **  and  "  secretary  school  board,"  bnt  containing  no 
reference  to  any  school  district,  is  a  personal  obligation,  not  variable  by 
parol.     Wing  v.  QUok  (Iowa),  lia 
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AOENCT  —  Gontlnaad. 

4.  DoQbto — oompwiMlion.]  One  acting  m  broker  of  both  partieB  to  an 
exchange  of  lands  may  not  reooTor  oompeneation  from  either,  even  opoB 
an  ezprcM  promifle»  without  dearly  showing  that  each  had  fall  knowl- 
edge of  all  the  circamatanoee  and  assented  to  the  doable  einplojrinent. 
Bm  ▼.  MeCkmnai  ^Ohio),  8S8. 

6.  Zdability  off  i^pent  for  lost  noiMy.]  In  an  action  against  an  agent  for  loss 
of  money  intrasted  to  him  for  his  principal,  the  burden  is  on  the  agent 
to  show  that  there  was  no  breach  of  daty  on  his  part,  and  this  ordinarily 
is  a  question  of  mixed  law  and  fact.    Da/riing  ▼.   ToufUuir  (Ohio),  688. 

6.  Ballway  oompany  and  station  agent]  A  railway  station  agent,  author- 
ised to  receive  and  forward  freight,  has  implied  authority  to  contract  to 
furnish  a  certain  number  of  cattle  can  at  his  station,  on  a  spedfiad  day, 
the  shipper  being  ignorant  of  any  limitation  of  audi  pow«r.  JSNTitPit  ▼. 
Miuowri  Pacific  Bailway  Company  (Mo.),  818. 

Ooolaratlons  off  i^pent.]  See  Evidsncb»  17,  888^ 

False  representation  off^]    Bee  Salb,  610. 

Off  wife  or  hnsband.]    See  Mabriaob,  879. 

Bee  Bahkbdftot,  461 ;  lH8inujrai»80l^ 

ALTERATION. 
Bm  Nbgotiablb  iNflTBumHT,  IM 

ANIMALS. 
Bee  Mabbiagb,  840 

APPLICATION  OF  PATMBHT 
Bee  Patmkht,  871. 

ABBITBATION  AND  AWABD. 

BOsooBdaot  off  arbitrator  — >  action  far  ssi  vlusSb]    An  aiUtnlv  jvto 
misconducted  that  his  award  is  rend«^red  nnaindliiig 
his  services.    Beeer  ▼.  Brcwn  (Iowa),  118» 

« • 

ASSAULT. 
Vnxtk  taUat  to  oommil  nqpa.]    Bee  CiUMmAL  Law,  498* 

See  Cbdcinal  Law,  168,  667. 

ASSIGNMENT  FOB  BENEFIT  OF  GBEDITOBa 

▲ntiioiity  to  sell  on  credit]  An  assignment  for  the  benefit  of  eredHon 
directed  that  the  assignee,  '*  with  all  convenient  diligence,  sell  or  dispose 
of  the  property  at  public  or  private  sale,  as  he  may  deem  most  benefidal 
to  the  interest  of  the  creditors/'  '*  and  convert  the  same  into  money." 
Eeldt  not  to  authorise  a  sale  on  credit,  and  to  be  valid.  Lard  v.  DeMn- 
d(w/(Wis.),68. 

Bee  EsTOFFBL,  467 ;  Lbasb,  166 


INDEX.  8B3 

ATTORNEY  AND  CLIENT. 

Pow«r  to  ooomwonlMb]  An  attorney  has  no  implied  poiper  to  nfinmrnMlw 
hia  cUent'B  eauee  of  action.    Granger  ▼.  Batektldtr  (Vt.),  M6. 

TmttioaofattonMyi.]    Bee  Gonstitutional  Law,  444. 

See  Damaobs,  461 ;  Wmrjnw,  708. 

BANK. 

I.  liittooal^poiwfln  of  reoelT«r  d]  The  TeeeiTer  of  a  National  bank,  directed 
to  sell  the  aoseta  on  such  ternui  and  in  each  manner  ae  he  deema  best  for 
the  interest  of  all  concerned,  has  no  power  to  exchange,  liarter  or  trade 
the  aoseta.    BOie  ▼.  LUUe  (Eana.),  484. 

8.  Pkestdent — authority  to  transfer  negotialile  paper.]    Tlie  president  of  a 

l>ank  lias  no  inherent  aathoritj  to  indorse  or  transfer  negotiable  paper 
belonging  to  the  bank,  but  such  aathoritj  may  be  implied  by  his  habit, 
known  to  the  directors,  of  doing  acts  of  the  same  general  diaracter. 
BmUh  ▼.  Zoioftm  (W.  Va.),  688. 

3l  Bank  zeoelvlng  draft  for  oolleotlon  at  a  distance  —  n^gUgenoe  of  sab- 
agent]  A  bank  receiving  for  collection  a  draft  payable  at  a  distant  place, 
and  transmitting  it  to  its  correspondent  bank  at  that  place,  is  not  liable 
for  loss  through  the  negligence  of  the  latter.  QwUeh  ▼.  Ndtionai  State 
BankofBurUnffUm  (Iowa),  110. 

BANKRUPTCY. 

1.  Oonpodtton — frandaleat  debt,]  A  debt  fraudulently  contraeted  is  not  dis- 
charged by  composition  in  Imnkruptcy.    ArffoU  ▼.  Jaeebe  (N.  Y.^  867. 

d.  New  promise.]  Where  a  debtor  dischaiged  in  bankruptcy  says  of  a  dia- 
charged  debt  that  it  is  honest  and  he  intends  to  pay  it,  held,  a  question  for 
the  Jury  whether  it  is  reviyed.    Shaw  ▼.  Burneif  (N.  C),  461. 

9.  to  agent]    A  promise  to  an  agent  of  the  creditor  tapajr*  debt  dt» 

obaiged  in  bankruptcy  remoyes  the  bar.    Id. 

BAR. 
See  Cbdokal  Law,  HIl 

BEQUEST. 
OTMbl)    aisWiUH^Sd. 

BISHOP  AND  PRIEST. 
See  Laitdlord  and  Tbnaht,  19^ 

BLACKMAILING. 
See  Criminal  Law,  791. 

BOUNDARY. 
/SmDbkd,  86L 


ttl  IBDBX. 

BSIDGB. 
89$  MmnciPAL  OoBPOBAnoVy  an. 

BURDBN  OF  PBOOF. 
€1  fcmllif  •]    8§$  Gbqcivai*  Law,  879. 

te  AanffOT, 683 ;  Tklbobafh,  000;  WtLi% 

BURGLARY. 
AtfCBimirAL  Law,  408. 

GARRIEa 

!•  Onmrnon.]  A  log«drivlng  and  booming  companj  \b  not  a  eommon  antor. 
ifonii  ▼.  W^ittf  AiMr  Log  and  Booming  Ccfmpawg  (Mich.),  141. 

8.  OoniMollBf  — limitations.]     A  oonneeting  carrier,  receiying  propertj  tor 

tiansportation  from  the  firnt  carrier,  the  original  contract  contemplating 
Buch  employment,  is  liable  directly  to  the  shipper  for  his  negligence,  and 
is  entitled  to  all  limitations  in  the  original  contract.  HaXmda/g  t.  A.Zaiitf, 
JEansM  OUig  S  Northern  jRailway  Oompany  (Bf  o.),  809. 

8l  BfWipnusiliiUfy  for  freeiing  of  goods  -^  aot  of  Gk>d.]  On  the  18th  of  Feb. 
ruarj,  at  Parkersburg,  B.  delivered  potatoes  to  a  railway  company  for 
transportation  to  Grafton,  in  time  to  be  shipped  on  the  14th.  There  was 
a  daily  train  between  those  points.  They  did  not  arrive  ontU  the  lOth, 
and  were  then  froaen.  The  weather  was  mild  on  the  18th  and  14ili,  bat 
f^eesing  on  the  16th  and  16th.  HM,  that  the  railway  oompany  wsa 
liable  for  the  damage.  MtOraw  ▼.  Baltimore  d  Ohio  BaUrcad  Oompany 
(W.  Va.).  696. 

4t  tAmi  —  part  delhrery.]  A  carrier  having  delivered  part  of  a  qnantity  of 
goods  consigned  to  one  person,  withoat  oollecting  the  freight,  has  a  lien 
therefor  apon  the  part  undelivered,  even  as  against  the  coM[||rBor*s  right 
of  stoppage  in  transit.  PaUs  v.  New  York  S  Nm»  BngUmd  BmOroad 
Oompany  (Mass.)>  847. 

i.  Rallroad  oompany  — dellTory  of  goods  at  point  whero  no  statioB.]  A 
railroad  company  receiving  goods  for  carriage  is  not  boond  to  make  per- 
sonal delivery  nor  give  notice  of  arrival;  and  where  the  destination  is  a 
mere  flag  station,  withoat  any  agentp  depot  or  warehoase,  and  this  is 
known  to  the  consignee,  and  is  not  anreasonable  in  view  of  its  business, 
its  liability  of  every  sort  terminates  with  the  delivery  of  the  goods  in  its 
car  on  the  side  track  at  the  destination.  Souih  and  North  Aiabama  BaiU 
road  Oompany  v.  Wood  (Ala.),  749. 

••  stop-OTor  tiokste.]    A  regulation  of  a  railroad  company,  requiring 

passengers  desiring  to  stop  over  between  the  starting  point  and  the  desti- 
nation to  procure  stop-over  tickets,  is  reasonable.  Torton  v.  M&wauhoe^ 
Lake  Shore  and  fVeetem  BaOway  Go.  (Wis.),  88. 

9.  —^  4*otion  for  non^pa3niMnt]     If  a  passenger  asks  a  conductor  for  a 

stop-over  ticket,  and  by  his  mistake  receives  only  a  trip  check,  the  second 
conductor  may  lawfully  eject  him  for  non-payment  of  additional  fare.  £L 


mD£X.  865 

OARBIBR—  QqaliaiMd. 

J  A  nilw»7  pwMenger,  who  igwutmHj  tad  Ib  gtod  Iftllh 
iMidera  a  tas^owtlflcaie  lor  hia  Hue,  maj  not  bo  ejoeted  as  a  impaafler.  and 
If  before  ejection  another  pereon  offem  to  pay  his  fare  for  him,  the 
earrier  most  reoeiTe  it  and  carry  him ;  and  if  notwithstanding  he  ejects 
him»  he  is  liable  to  ponitlve  damages.  LamtvOU  wMfathoUU  BMroad 
(hmfiOMif  ▼.  Qamtl  (Lea),  640. 

CHARITY. 
AsTkubt,  561. 

CIVIL  DAMAOB  ACT. 

1.  nwO.]  In  an  aefck»  nnder  the  Civil  Damage  Ael,  lor  tatfnij  to  A»  wlis^s 
means  of  support,  a  reeoveiy  may  be  had  for  the  hosband's  dsalk.  MmA 
▼.  atr^tlan  (N.  Y.),  88t. 


9.  Owner  of  pr«nisss — hnsbiftd  and  wiiaj  k  wife,  owning  a  boUding,  and 
knowingly  permitting  her  huBband  to  carry  on  the  business  of  selling  in- 
toxicating liquor  therein,  is  liable  under  the  Civil  Damage  Act,  and  so,  U 
SMsw,  although  her  title  and  the  Joint  possession  wore  aoquliud  bofno  the 

COMMON  CARRIEB. 
See  Cabbibr,  141. 

COBfPBOMISB. 
Am  Attobhibt  ahd  CumiT,  84C 

CONCEALED  WEAPONS. 
Bh  CoNsniTTiONAL  Law,  8IOl 

OONCURBBNT  NBOLIOBNOB 
8e»  Nboliosncb,  ITS. 

CONFESSION. 
iSw  Cbdohal  LAW,S86k 

CONSENT. 
As  Crimihal  Law,  9481 

CONSIDERATION. 
See  Dbbd,  756. 

CONSTITUTIONAL  LAW. 

I.  OoBOsalsd  WMpoBS.]  A  statute  prohibiting  the  earrying  of  eoneealed 
weapons  is  not  unconstitutional.    State  v.  Wilforth  (Mo.),  880l 

S.  Panishmont  of  known  thie£]  The  legislature  may  lawfully  authorise 
cities  to  punish  known  thieves,  etc,  found  in  the  municipality.  Mcrgam  v. 
BdU  (Ohio).  486. 

Vol.  XLI  — 109 
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OONSTrrUTIONAL  LAW  —  Oontinoed. 

8.  Tiostfoa  — ofattonMjni.]        A  dty  may  impoee  >  special  Ua.  upon  law j  ■■ 

by  legislative  aathority.     OUy  of  WOmingUm  ▼.  Jfodb  (N.  a)»  44& 

P>ohihiting  labor  on  Bonday.]    See  SumoAT,  677. 

See  Criminal  Law,  744 ;  Taxation,  108. 

CONTfiaiPT. 

L  SIsolMdieiioo  of  i^fmiotioii  to  diaoontfniia  tradabj  The  dofendaat  sold  to 
the  plaintiff  his  draggist'a  buainesa,  and  agreed  not  to  carry  on  that  bnai. 
neflfl  in  that  town.  Subsequently  he  bought  a  new  stock,  and  opened  the 
like  business  at  the  same  stand.  He  was  enjoined  by  the  court  from  so 
carrying  on  that  business.  Within  a  week  thereafter  he  sold  his  new 
stock  to  two  fanners,  residing  several  miles  distant,  ignorant  of  the  bosi. 
ness  and  paying  no  personal  attention  to  it,  and  commenced  acting  as  their 
hired  man  and  agent  in  that  business  at  the  same  stand.  EAd,  that  he  was 
guilty  of  contempt  in  disobeying  the  injunction,  and  could  not  puige  him- 
self  by  disavowal.    Baker  ▼.  Ckyrdon  (N.  C),  448. 

CONTRACT. 

1.  Arohttaot^iocrtlfioato— bad  faith.]  Where  a  bnUding  contract  provides 
for  the  acceptance  of  the  architect,  evidence  is  admissible  to  show  that  he 
acted  collusively  and  in  bad  faith.     Tete  ▼.  ButUrflM  (Wis.),  20. 

&  Bishop  ongaglng  priest]  A  bishop  is  not  liable  for  the  salary  of  a  priest 
whom  he  has  engaged.     Baee  ▼.  Vertin  (Mich.),  174. 

3.  Breach  of  marriage  promise  —  whether  esoosed  by  disoasa]  The  defend- 
ant failed  to  fulfill  a  contract  of  marriage  upon  the  ground  that  he  was  af- 
flicted with  a  venereal  disease  which  rendered  him  unfit  for  the  married 
state.  Held^  that  he  would  be  answerable  in  damages  if  the  disease  was 
contracted  subsequently  to  the  time  of  making  the  promise,  or  if  before  and 
he  knew  his  infinnity  was  incurable;  but  if  it  was  contracted  prior  to  the 
promise,  and  he  had  reason  to  believe  it  was  temporary  only,  he  would  be 
excusable.    AU&n  v.  Bak&r  (N.  C),  444. 

^  Oral  promise  to  devise.]  An  oral  promise  to  devise  is  revocable,  and  as  to 
real  estate,  is  void,  and  the  consideration  paid  may  be  recovered  if  the  de- 
vise  is  not  made  as  agreed.    De  Moee  v.  Robinson  (Mich.),  144. 

^  Part  deUvary  —  time  of  payment.]  The  defendant  agreed  to  bny  all  the 
fruit  raised  by  the  plaintiff  and  delivered  at  its  works,  at  a  uniform  piice 
per  pound.  As  it  ripened  the  plaintiff  delivered,  and  the  defendant  ac- 
cepted, quantities  from  time  to  time,  but  declined  to  pay  for  any  until  the 
whole  was  delivered.  The  plaintiff  discontinued  delivering,  and  sued  for 
the  price  of  that  delivered.  Heid,  maintainable.  Veerkamp  v.  ffaOmrd 
Canning  and  Drying  Co,  (Cal.),  266. 

&  Dmrass  —  novation — oonrideration.]  In  November,  1879,  brewers  con- 
tracted with  an  ice  company  for  ice  during  the  season  of  1880  at  $1.75  a 
ton,  or  $3  if  the  crop  proved  short.  The  crop  failed,  and  in  the  next  Ifa? 
the  company  notified  the  brewers  that  they  would  no  further  perform  the 
contract.     Thereupon  the  brewers,  having  a  large  amount  of  beer  on  hand 
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Hable  to  spoil,  made  a  new  arrangement  with  the  company,  agreeing  lo 
pay  $8.60  a  ton,  and  received  and  paid  for  some  ice  at  that*  rate,  and  gave 
their  note  for  other  ice  at  the  same  rate.  HM,  valid  and  enforceable^ 
Q<hM  v.  lAnn  (Mich.),  723. 

T  Immaral  —  oomaiing  the  market.]  A  loan  for  the  purpose  of  making  a 
**  corner  "  in  wheat  cannot  be  recovered.  Raymond  v.  LeamU  (Mich.),  170. 

6.  To  settle  mortgage  —  oanoellation.]  A  contract  by  one  to  settle  a  mortgage 
made  by  the  other  imposes  a  personal  liability  to  pay  the  debt;  but  may 
be  cancelled  by  the  parties  before  knowledge  and  acceptance  by  the  mort- 
gagee.    (7£2&0rf  V.  jStmddTft^n  (Iowa),  108. 

9.  Btatote  of  frauds  —  poblic  poUoy.  An  oral  agreement  that  the  one  of  two 
joint  mortgagees  of  personal  property  shall  bny  it  at  judicial  sale,  the 
other  not  attending  nor  bidding,  and  shall  hold,  use  and  dispose  of  it  for 
the  benefit  of  both,  is  not  within  the  statute  of  frauds  nor  against  public 
policy.    Hunt  v.  EOhtt  (Ind.),  794. 

to.  Of  two,  to  donate  lands  to  railway  —  statue  of  frauds  —  public  polioy.] 
Two  several  owners  of  lots  in  a  town,  being  desirous  that  a  railway  station 
should  be  located  near  them,  agreed  orally  that  if  it  should  be  located  on 
the  land  of  either,  and  the  railway  company  should  demand  a  gratuitous 
conveyance,  the  other  would  convey  to  the  former  half  as  many  lots  as  he 
should  have  conveyed  to  the  railway  company.  One  owner  having  oon- 
yeyed  lots  accordingly,  hM,  that  he  might  maintain  an  action  against  the 
other  for  the  value  of  one-half  thereof,  the  contract  being  void  neither  as 
against  public  policy  nor  under  the  statute  of  frauds.  Ifa/rrU  v.  Rob&rU 
(Neb.).  779. 

11.  To  disoontinue  brade«ame — poUio  polioy.]  Jacob  8.,  having  estak>- 
lished  a  ready-made  clothing  business  under  the  style  of  **  Little  Jake,** 
sold  the  business  to  the  plaintiff,  with  the  benefit  of  the  use  of  tliat 
name,  and  stipulated  not  to  use  it  in  a  rival  business.  The  plaintiff  con- 
ducted the  business  under  his  own  name.  HM^  that  the  plaintiff  mighl 
enjoin  the  defendant  from  a  violation  of  that  agreement.  Orow  v.  Sdtff^ 
man  (Mich.),  787. 

VL  Not  to  oarry  on  busfness  —  faireaoh.]  An  agreement  by  a  milkman  not  to 
sell  milk  in  a  certain  town  is  not  broken  by  selling,  at  his  farm  outside  that 
town  and  to  persons  residing  outside  that  town,  although  with  knowledge 
that  the  purchaser  intends  selling  in  that  town.  Smith  v.  Martin  (Ind.), 
806. 

13.  UnoonscJonahle.]  A  dissolute  and  inexperienced  spendthrift,  26  yean 
old,  mortgaged  all  the  real  estate  to  which  he  was  entitled  under  his 
father's  will,  for  $6,000,  as  collateral  to  his  note  for  that  amount,  made  up 
as  follows  :  $1,000  in  cash ;  a  due-bill  of  $47  surrendered  ;  $109  interest 
credited  on  a  previous  mortgage;  $110.86  premiums  paid  on  a  life 
insurance  policy  assigned  to  the  mortgagee  ;  and  $666.76  retained  to 
pay  subsequent  annual  premiums  thereon ;  and  $8,200  for  a  conveyance 
of  160  acres  of  land  worth  $1,000.  The  mortgagee  was  familiar  with 
the  mortgagor's  circumstances,  and  required  him  to  buy  the  land  as  a 
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«onditkm  of  lending  the  money,  although  the  mortgagor  knew  notbiag 
of  the  land  and  had  no  oae  for  it  HM,  anoonadonahle,  and  that  the 
land  should  he  re-deeded,  but  that  the  mortgage  should  stand  for  the 
actual  loans,  indebtedness,  ndvanoes  and  credits,  if  the  insnnyMe  polksf 
were  re-assigned.    BnUer  ▼.  Dunean  /Mieh.)»  711* 

1^  piddio  oOov.]    8d$  AemoT,  11& 

OONTRAOTOB. 

8m  MUHIOIPAL  GOBPORATIOVt  Ml 

OONTBIBUTiON. 
8§0  NaoLioBNOB,  IM. 

OONTRIBaTORT  NBGUaBNOI.   • 

CX>RPORATION. 

I.  fadMdiMllinblltlyof  sto6ldi61der--goodfidth.]  If  aoon 

formed,  the  stockholders  are  not  relieved  from  individual  llahUitj  hj  the 
good  faith  of  the  corporators  or  the  actual  transaction  of  businees  by  the 
corporation.     Kaiaer  ▼.  Lanorencs  Saoingi  Bank  (Iowa),  86. 

flb  NefoClahle  j^tipm  irregularly  issued.]  A  private  corporation,  authotised 
to  issue  negotiable  paper,  is  bound  by  its  note  in  the  hands  of  an  inno. 
cent  holder  for  value,  although  in  executing  it  the  corporation  exceeded 
the  amount  of  indebtedness  which  it  was  authoriaed  to  incur.  AuerbaA 
V.  Le  Sueur  MiU  Compam/y  (Minn.),  985. 

§•  Omd  promise  to  sahsoribe  lor  sloek.]  An  oral  promise,  pending  the  or* 
ganisation  of  a  corporation,  to  take  shares  of  the  stock,  does  not  consti. 
tnte  the  promisor  a  stockholder  or  member,  and  will  not  support  a  note 
given  by  him  to  pay  for  such  shares  J^hnnjn^  v.  JntwramM  (hmpeui^ 
(Ohio),  617. 

4b  Baflroad  —power  to  oontnot  Ibr  traasportaftlon  forfiaed  time.]  A  rail- 
road  company,  authorised  "  to  do  all  acts  needful  to  carry  into  eilbct  the 
objects  for  which  it  was  created,"  including  the  right  to  exact  a  compen- 
sation not  exceeding  a  specified  rate  for  transportation  of  persons  and  pro- 
perty, may  contract  for  the  transportation  of  freight  for  a  fixed  period. 
Sadroad  Oompany  v.  Furnau  Company  (Ohio),  600. 

ft.  tJltra  ▼ires.]  Neither  a  railroad  corporation  nor  one  for  the  manufacture 
and  sale  of  musical  instruments  has  any  power  to  guarantee  the  payment 
of  expenses  of  a  public  musical  festival,  although  such  festival  was 
reasonably  expected  to  be  of  pecuniary  benefit  to  the  guarantors,  and 
expense  was  incurred  in  reliance  upon  the  guaranty.  Iknii  v.  (Md  Ooion§ 
SaOroad  (Mass.),  231. 
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OOYENANT. 

Wot  to  p«ndl  tittdM  on  gniitod  prtmtm  ^^  nlMmfi  te  ohanotar  of 
Mlghboiilood.]  Otmenof  ■djaoent  pranlBes  in  the  dtyof  New  Tork 
mtttnallj  ooveiuuited  that  only  dwelling-hoaaea  ehoald  be  ereeted  thereon, 
•nd  not  to  carry  on  or  saflfor  anj  kind  of  manafactnre,  trade  or  biudneee 
thereon.  Subeeqaentiy  the  value  of  the  premiaee  for  any  but  trade  por- 
poeea  waa  greatly  impaired  by  the  advance  of  basineea,  and  the  ereetloB 
and  operation  of  an  elevated  railway  in  the  street.  Hdd,  that  the  cove- 
nant ran  with  the  land,  but  owing  to  the  change  in  circunuitancea  and 
the  defeat  of  the  icheme  of  the  original  covenantors,  it  would  not  be 
•pedfieally  enforced  against  a  subsequent  parohaaer.  TnuU$$  ^ 
€hhmbia  (kUege  v.  Thaeh^r  (N.  Y.)  885. 

8^  MOBTOAAB,  190. 

CBIHTNAL  LAW. 

1.  Adnltery — Joint  tndlotment — conwiotlon  of  one.]     On  an  indietment 

against  a  man  and  a  married  woman  for  adultery,  the  man  alone  may  b^ 
convicted  although  the  woman  was  too  drunk  to  consent  to  the  inter- 
oonme.    ChmmoMMoUh  ▼.  Bakmnan  (Biass.),  948. 

2.  Assault  —  ^eotion  from  a  railway  station.]    A  railway  station  keeper  hai 

no  right  to  eject  a  passenger  from  the  station  for  spitting  on  the  floor. 
PiopU  V.  McKay  (Mich.),  109. 

3.  by  onola  looo  parentis.]     A  girl  of  fifteen  years  old,  living  with 

her  elder  brother  and  being  supported  by  him,  is  subject  to  moderato  re- 
straint and  correction  at  his  hands.    Snowden  v.  State  (Tex.),  887. 

4.  on  several — bar.]    The  defendant  fired  twice  in  quick  succession 

upon  a  crowd  of  persons  who  were  conducting  riotously  about  his  house, 
and  wounded  A.  at  the  first  fire  and  B.  at  the  second.  HM,  that  an  ac- 
quittal upon  an  indictment  for  assault  upon  A.  is  no  bar  to  an  indictment 
for  an  assault  upon  B.    SUOe  ▼.  Na$h  (N.  C),  473. 

i. with  intent  to  oommit  rape.]      The  prosecutrix    with   a  boy  siz 

years  old  was  trundling  a  carriage  with  a  baby  in  it  The  defendant 
seventy.fi ve  yards  distant  shouted,  "  Halt,  I  intend  to  ride  in  the  carriage; 
if  you  don't  halt,  111  kill  you  when  I  get  hold  of  you."  The  prosecntrlz 
ran,  trundling  the  carriage,  and  the  defendant  pursued,  telling  her  to  stop 
until  she  came  up  with  another  woman.  Held,  insufficient  to  convict  oi 
assault  with  intent  to  commit  rape.    State  v.  Maeeey  (N.  C),  478. 

6.  Bigamy  —  evidence.]    In  a  prosecution  for  bigamy  there  can  be  no  con* 

viction  where  the  evidence  as  to  the  first  wife  showed  only  that  she  waa 
alive  three  years  before  the  second  marriage.  People  v.  F^$ilen  (Oal.X  958. 

7.  Blackmailing — threat  In  order  to  compel  payment  of  debt]    A  threat  to  ae-" 

cuse  another  of  crime,  if  made  for  the  purpose  of  inducing  payment  of  a 
just  debt,  is  not  within  the  statute  of  blackmailing.  State  v.  Hammcnd 
(Ind.),  791. 

8.  Burglary  —  Intent.]    One  who  breaks  and  enters  a  building  with  intent  to 

steal  money  from  a  safe  is  guilty  of  bnrglary,  although  there  is  no  money 
in  the  safe.    State  v.  Beat  (Ohio) ,  490. 
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CRIMINAL  LAW  —  CoDti&Q«d. 

9l  Bvld«io« — cioiagiwicMl  iuid«r  intOKloatloii.]    Aooateiloa  BMda  by 
intozicaled  at  the  tinw  is  not  ineompetent  for  that  raaaon.    State  ▼.  Ortmr 
(Min.),  d»6. 

10.  bnrdon  off  proof  of  innBlty.]    On  a  criminal  trial  the  bnidsn  of 

proof  of  inaanitj  is  apoo  the  prooecution,  but  the  presumption  Ihat 
erery  man  is  sane  is  sufficient  to  sustain  that  burden  until  repelled. 
(TOonnsU  ▼.  People  (S.  Y.),  879. 

11. So  where  the  court  charged,  "  he  is  presumed  to  be  a  sane  man  until  he 

conyinoes  jou  bj  evidence  that  he  is  insane,"  hM,  correct,    id. 

ISL  cross-sacaminatlon    of    piisoiMr.]       One    on    trial     for    murder. 

testifjing  for  himself,  was  asked  on  cross-examination  if  he  had  not  been 
arrested  for  asMult  with  intent  to  kill.    The  question  was  objected  to 
but  the  objection  was  orerruled,  and  the  prisoner  answered  without  dairn- 
ing  his  privilege.     ^dM,  no  error.     Hdturf  y.  State  {Ohio),  4M. 

IZ»  — — dying  deolaraHons  as  to  abortion.]  Dying  declarations  of 
the  victim  of  an  abortion  are  admissible  on  a  prosecution  for  death 
thereby.    Montgomery  v.  State  (Ind.),  815. 

1^  constitationality.]  The  admission  of  dying  declarations  is  not  a  vio- 
lation of  the  constitutional  provision  that  the  accused  shall  be  confronted 
with  the  witnesses.     Id. 

li. heanay  —  ezpart  as  to  bmrglary.]     In  a    trial    for  buiglary  the 

owner  of  the  premises  had  described  certain  footprints  to  a  witness. 
The  witness  was  permitted  to  testify  that  the  shoes  of  the  defendant,  pro. 
duoed  on  the  trial,  would  have  made  such  tracks.    HM,  error.     BUM 

V.  i»a^«(Tex.).  666. 

10.  False  pretenses —oharaoter  of  horse.]  An  influential  and  intentionally  falsa 
representation  by  the  seller  to  the  purchaser  on  the  sale  of  a  horse,  that 
the  horse  is  sound,  kind  and  true,  the  fklslty  not  being  apparent,  is 
indictable  as  fklse  pretenses.     Wateon  v.  People  (N.  Y.),  807. 

17.  Former  oonviotion  fraudulently  obtained.]  A  criminal  conviction  fraudn- 
lently  obtained  by  the  offender  is  no  bar  to  a  subsequent  prosecution  for 
the  same  offense.    State  v.  Simpeon  (Minn.),  269. 

18.  Homicide  — Juzlsdiotion.]  A  statute  authorising  a  prosecution  for  mur- 
der to  be  had  In  the  county  where  the  fatal  blow  was  struck  although 
the  victim  died  out  of  the  State,  is  valid.     Green  v.  State  (Ala.),  741    . 

19  Inoest — ignorance.]  In  incest,  one  party  having  knowledge  and  the 
other  being  ignorant  of  the  relationship,  the  former  may  be  convicted  and 
the  latter  acquitted.     State  v.  JSlUi  (Mo.),  821. 

90.  Jury  using  Intoadoating  dzlnk.]  The  use  of  intoxicating  drink  by  a  jury 
in  a  capital  case  after  retirement  will  not  vitiate  the  verdict  unless  it 
affected  it,  or  the  drink  was  supplied  by  an  interested  party.  State  v. 
Baber  (Mo.),  814. 

ML  Xisroeny  —  dogs  —  "  personal  goods."]  Dogs  are  not  subject  of  larceny 
at  common  law,  nor  under  the  statute  of  larceny  as  "  personal  goods,"  they 
not  being  taxed  and  their  owners  being  required  to  register  and  tag  them. 
State  V.  Doe  (Ind.),  699. 
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cROPa 

vmU  |mjy»iy.]    8§0  Bmais  Pbofbbtt,  181. 

CUSTOM. 
8m  Nb&ligiencb,  405. 

DAMAOEa 

!•,  Attomqr'i  £••••]  An  unpaid  raaaonable  demand  of  attorneys  for  ploeuing 
the  diflfloltttion  of  an  attachment  is  a  proper  Item  of  damages  in  an  action 
upon  the  undertaking.     Saffmand  v.  Oreen  (Neb.),  768. 

2. .  I  In  an  action  of  assault  and  battery  evidence  of  the  value  of  the  ser- 
vices of  the  plaintiff's  attorney  in  the  action  is  incompetent.  SUteman  v. 
Morris  (Ohio.),  ^1. 

8.  Msasors  o£]  In  an  action  on  an  assumption  of  a  mortgage  by  ihe  grantor's 
acceptance  of  a  deed  binding  him  to  pay  it,  the  measure  of  damages,  after 
•  the  maturity  of  the  mortgage,  is  the  amount  due  thereon.    Locks  v.  Ho- 
mer {UtM.\  199. 

4, troTvr  against  innocent  buyer  from  trespasser.]  An  innocent  pur- 
chaser of  logs  from  one  who  has  got  them  by  willful  trespass  is  liable 
in  trover  to  the  owner  for  their  value  when  the  defendant  first  sc- 
quired  them.     TuUUt.  White  QSicti.),  176. 

i.  mental    sofieiing — remoteness.]       A   passenger  on     a    railway, 

negligently  carried  beyond  her  destination,  but  receiving  no  personal 
injury  or  insult,  may  not  recover  for  anxiety,  effects  on  her  health,  nor 
danger  In  consequence  of  the  train  stopping  an  insufficient  time  to  enable 
her  to  get  off.     Trigg  v.   8t.  Louie,  Kaneae  OUg  and  ITorihem  Baikoag' 
Gbffipan|f(Mo.),  806. 

6.  Remoteness  —  notion  off  tort  A  pregnant  woman,  passenger  on  a  rail- 
way train,  was  carelessly  directed  by  the  brakeman  to  leave  the  train  at 
a  station  three  miles  short  of  her  destination.  This  was  on  a  cloudy 
night,  she  could  not  see  the  station,  and  being  a  stranger  there,  she 
walked  until  she  reached  her  destination .  The  exertion  brought  on  a 
miscarrisge.  and  sickness.  EM,  that  the  defendant  was  liable  for  this 
iigury.  Broun  v.  Okkago,  MUtoaukee  and  8t.  Paiul  BaUmaig  Oompamg 
(Wis.),  41. 

MeMius  oC]    Bee  Uabtbr  akd  Skrvajst,  377. 

See  CABBim,  640. 

DECLARATIONS. 
DylBg.]     5m  Gbqcival  La.w,  744,  816. 

DEED. 


—  highway.]  A  deed  of  land  banning  at  a  point  on  the  Mm 
of  a  road,  and  running  thence  by  courses  and  distances  to  the  road,  and 
thence  akmg  the  road  to  the  place  of  beginning,  does  not  conToy  to  the 
center  of  the  road.  IPb^e  Oounig  Mre  Ineuranee  Oompang  v.  Steeene 
(N.  Y.),861. 
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2.  HeoordlaK  —  qnlt-oUln.]  In  the  bkiida  ot  kd  IniM 

krecorded  quit-clkim  deed  takea  precedence  of  af 
tUe  ume  premlBea  from  the  Mme  gra,aU>i.     Fbx  ■ 

3.  Tolvmtary  —  hnabtuid  to  wife  —  avidaiioe  to  ihow 

□t   landa  (torn  huabsnd  to  wife,  eipressed  to  be 
Uld  BfTectloD,  aed  one  dollar  paid,  is  Tolaotar}'  as  b 
of  the  huaband,  and  If  aagaited  bj  them,  parol  e* 
■how  a  valuable  oonaLderatioD.     HouMoa  t.  Biadk 
Ftom  hnahand  to  wU*.]     See  MARBiAaB,  4S8. 
ate  MiBTAXB,  871. 
DELIVEBY. 
5m  Hnr.  3I«. 

DBUAND- 
OfparnwDt,]     8»e  Nbootublb  Isstrituxht, Q8k 

DEVISE. 
Oral  pramiaa  to  Baka.]    Sm  Contr&ci,  144. 

DIVOHCB. 
See  MABRiAsa 
DOGS. 
foL]    Bm  CHnriHAL  Law,  599, 

See  Taxatioh,  ISl. 

DBAINAOB. 
See  HuinciPAi.  Cokporatiok,  61 

DORE»B. 
■l]     a  father  may  aroU 


niraat  ot  ImpiiaoaBMnt  of  i 


o  execute  by  tbreata  of  the  proaeeg 

of  hi*  SOD.     Barrit  v.  Oarmody  (Maaa),  168, 
Bet  CosTHACT,  733 

EASEMENT. 
OonT«j«noe  bjr  ImpUcaUon — litgbi.  of  flowing  by  4am, 
to  plaiailff.  with  a  coveoaitt  of  qniet  enjo.Tmeut,  ft 
a  mill,  with  a  dam  and  pond  for  sapplying  the  H 
teoancea."  When  the  deed  waa  given  there  were 
of  the  dam.  the  use  of  wlii^-h  caused  the  pond  to  < 
wbo  owned  lb<>  adjolDltig  prpmiatB  nbove  OD  the 
waa  not  known  to  Ihe  ptaiutitf  at  the  time  of  purchi 
tbe  plaintiS'  for  overflowing  his  land,  and  the  pib 
reduce  the  height  of  his  dam.  BM.  th«t  an  act) 
of  ibc  OTVonant.     A**™  v ,  Conoeer  (N.  T.),  881. 


IHDEK.  ^Jg 

BMINBNT  DOMAIN. 

teilvMl— ilpttlMiilgliti.]  A  hone  lailfniy  mif  BOlbtlaMlAA 
flltj  mxmi^mMj  m  a  frsight  tnuisler  imok bctWMa  two  ■tatiii  nilwift 
without  conpeBMtioii  to  the  a4^>i>^  1*b^  owaen;  and  this  is  to,  al- 
thoagh  tha  Btiaet  ii  oa  land  aada  by  4UUif  balow  low-watar  mark  in  a 
saTlgable  river  or  laka.  OmU  ▼.  eunmaimr  Btrmt  Jaflwiy  ami  Timm^ 
Opayaajf  flflnnj,  Ma 

MTOFPBL. 


froaafrandniit  ■Mgnfir.]  One  who  baa  paidiaaad  gooda  fiaai 
another  who  had  preTionaly  made  a  firaadalent  aadgnment  of  them  ia  aa- 
topped,  like  his  reador,  from  impeaehing  the  acrtgnment.  BifMum  ▼• 
MOer  (N.  C),  m. 

Mk  ginalf  OB  foardlaii'a  bond.]  The  anretj  on  a  goaxdian'i  bond,  exeeated  la 
aaable  him  to  eell  his  ward's  real  estato,  is  estonwd,  aftor  the  sale  aad  ra- 
eeipt  of  the  monej,  to  deny  his  appointment  as  goardian.  tfroy  ▼.  flfaHi 
m  fwL  MOU  (Ind.),  646. 

BVIDBNCB. 

1.  A—^— ♦  0^  f,^  oMl  notion,  te  iadtotaUa  aot]  To  warrant  a  recovery  In 
adTilaetionforan  indictable  act,  oaly  a  preponderance  of  evidence  ia 
necescary.     WMk  t.  JugenM/mmr  (Iowa),  77. 

8.  Of  good  oliazaotar  in  civil  action.]  In  a  civil  action  to  malieJonsly  buy- 
ing property,  proof  of  the  defendant's  good  character  is  Inadmiisiblak 
BofrUm  V.  Thomfiien  (Iowa),  lli^. 

%,  Baoisnitions  off  agents.]  In  an  action  against  a  railway  company  for  ran* 
ning  over  a  man,  evidence  of  admisdons  by  trainmen  to  one  another  im- 
mediatoly  after  the  accident  is  inadmissible.  A4am%  ▼.  EofmuOM  and  QL 
jMeph  Bailroad  Oomfonif  (Mo.),  UBS. 

4i  — ^  ol  ooipoiallon.]  An  admission  by  the  genend  agent  oi  a  tel^grapk 
company  of  its  liability  Ux  an  accident  alleged  to  have  been  caosed  by  ita 
negligence,  two  months  after  the  accident,  is  ineompatent.  BandaU  ▼. 
JTarthwrnUm  Tdegra^  (hmpoft^  (Wis.),  17. 

db^Pkofits  of  business.]  In  an  action  of  damages  to  parsonai  ii^nrieain* 
capadtating  the  plaintiff  from  attending  to  his  bnsJneee  as  amanofactnrar, 
evidence  of  the  average  profite  of  snob  bosiness  is  incompetent  BUi^mA 
V.  QoodyiOfr  Buhber  Company  (Wis.  ,  19. 

6.  nrepondaranoe  of  witnesses.]  It  is  error  to  diarge  that  if  witnesses  aia 
equally  credible,  the  greater  number  are  entitled  to  the  groater  weight  Mi. 

%  ScianttBo  books.]  Extracte  from  books  proved  to  be  *'  standard  works  In 
the  medical  prof essioii "  may  not  be  read  to  the  Joiy  M  evidanoa.    flWUfiy 

V.  Tmon  of  Thorp  (Wis.),  6a 

Of  bigamy.]    8u  Criminal  Law,  968. 

.]    SeeCBXMTSKL  Law, 
VOL-XLI— 110 
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tlffin—lilwiilnn]    ^9^  Drbd,  766. 

Of  oortom.]    8m  NaaueaHCB,  406. 

Am  AomrcT,  688;  GBDCorAL  Law,  871,  4i6,M6,74iS16:  LonciaKMi,  «i; 
NsQonABUi  IssTHDMBHT, 867 ;  TBumtAFH,  600;  Wuueai;  Wmnei^ 

708. 

BXBCUnOK. 

I,  BgwpMnn— hwid  of  ftaBJly.]  A  hnsbuid  UTfa^r  m  •  boudar  lor  ivtM 
yeftn,  Bepanite  from  his  wife,  and  not  oontribatiag  to  her  Mtpport.  thof 
haying  no  children,  ia  not  the  '*  head  of  a  family  "  within  the  alatiite  of 
exemption.    lAniUn^y,  OroAyQow%),  107. 

1» doobie — '*  hnplememt."]    A  printer'a  prlnttng-preaa  ia  exempt  from 

exeeotion  as  an  implement  of  trade.  Bat  a  printer,  who  ia  also  •  mooej- 
landing  agent,  cannot  exempt  hia  preaa  nnleaa  he  deilvei  hia  priMlpal 
Mpport  from  printing.    JSmAaiu  ▼.  MtNaU  (Kana.),  4SBL 

EXEMPTION. 

Q$B  BXBODTXON,  107,  483;  PSHBIOH,  40& 

FALSE  PBETKNSSa 
8h  GBUfmAL  Law,  807. 

FIXTUBBS. 

1»  Of  holail  By  adeedof  a  hotel,  *'with  the  apportenaacea  and  improvenenta 
thereonto  belonging,"  executed  in  puraoanee  of  a,  oontiaet  providing  that 
the  vendor  might  remove  hia  fumitare,  pictorea  and  carpeta,  bat 
none  of  the  "  permanent  fixtares  and  appartenancea,"  thegaa  fixtoreaand 
fittinga,  the  kitchen  range  and  boiler,  a  patent  water  filter,  tanka  and 
moaqnito  screens  were  held  to  pass.    Frati  ▼.  WhUtitr  (CaL),  951. 

L  Mortgagee.]  Manufactareraof  machinery  allowed  the  tenant  of  a  mill  to  pat 
it  on  trial.  It  was  pat  in  in  saeh  a  manner  as  to  be  capable  of  removal 
without  injury  to  the  mill.  The  tenant  refused  to  aooept  it,  and  left  the 
premiaea  without  removing  it.  MM,  that  it  became  a  fixtue  aa  to  a 
prior  mortgagee  of  the  mTH.    HamUUn  v.  HwiU^if  (Ind.),  OBO^ 

FORBfBR  CONVICTION. 
8te  Cbixinal  Law,  000. 

FRAUD. 

1.  OuuaU  iMjUre  oontniot  between  adminiatrator  and  dialilbalee.]  A  eontiaet 
between  an  administrator  and  one  of  liis  diatributeea,  by  which  the  latter 
sells  the  former  all  his  interest  in  the  estate,  ia  preeomptively  void,  but 
mere  inadequacy  of  oonaideration  will  not.  avtrfd  it.  WiXka(m9  v.  PmmB 
(Ala.),  742. 

Jl.  Falae  repreaentation  on  aale  of  buainea — hiqrsr^  laohea.]  One  propoaing 
to  buy  an  intereat  in  a  business  and  a  atoek  of  gooda,  having  ample  qppofw 
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twttgr  ta»  «iiiiiliie  and  liiTestSgato,  may  nol  nify  ob  the  mUm^s  npi^ 
MBtHimn  M  to  ▼aloe  of  the  goods  or  eztoni  of  ikm  boaiaaaa.    P§Umd  v. 
(Ilaaa.),nft. 

GIFT. 

.]  Obb  tehla  laal  \\\mm  dalivazed  a  bank  flheak  to aaolhar,  wllk 
laatniatfoBa  to  dellTor  H  to  a  third  on  the  drawer's  death,  aod  to  return  It 
to  the  drawer  If  he  ahonld  leeorer.  Nine  days  afterward  the  drawer  died* 
and  the  cheek  waa  deliTersd  to  the  pajee.  AU,  not  a  valid  gift.  IfoftM* 
w.  Jbni  (Ho.),  818. 

GUAaANTT. 

L  OoBliniiiiig.]  Agnaraatjtopay  forgooda  tobeodld '*froaitiaetotlino,'' 
not  exceeding  a  specified  sum,  continnes  antil  the  amount  anpaid  reaehes 
that  limit»  although  the  aggragate  of  pnrehases  may  exceed  it.  CViKMMtai 
r.  .Plato  (Mich.),  146. 

%  IVollooofaooeptanoe.]  When  a  goaraaty,  ahsdlate  in  fonn,  waiyes  notiea 
of  tiaesoramoants  of  sales,  the  gnaiantor  is  not  entitled  to  nollee  of  ao» 
esptanee.   Jd». 

%  0  ^  absohite  agreement  of  gnaiantj  requires  no  notice  of  aoceptaneai 
Wtleox  y.  Draper  (Neb.),  768. 

4b  Wbatksr  continiiing.]  B.,  about  to  commence  business,  applied  to  tlie  pUdnU 
lb  for  goods  on  credit.  Tlie  plaintiflii  wrote  him  that  they  would  be  Will- 
ing  to  fill  '*his  order**  if  he  would  give  them  the  defendant,  who,  they 
said,  th^  undenrtood  indorsed  for  him.  The  defendant  thereupon  wrote 
them  that  he  had  read  their  letter,  and  asked  them  to  «*  fill  eaid  bill,"  add» 
lag,  '*  I  indorse  Mr.  B.,  and  I  hope  he  may  become  one  of  your  best  ous- 
Ald,  not  a  continuing  guaranty.  Penymanir.  MeOall  (Ala.) 768. 


QUABDIAN  AND  WARD. 

bk  loaniBg  ward's  fimda.]  A  guardian  lent6142of  bis  ward's  money, 
and  some  of  his  own,  to  one  pereon,  taking  no  security  but  his  single  note 
for  both  sums.  Ho  acted  with  due  care  and  in  good  faith.  IfM,  that  he 
not  BaUe  to  the  ward  for  loss  by  the  subsequent  bankniptey  ol  the 
Bsrmy  ▼.  BinMis  Vt),  868. 

HOMiaDB. 
As  Cbdohal  Law,  741 

HUSBAND  AND  WIFB. 
8$$  GnriL  Damagb  Act» 

IGNOBANGB. 
]  As  OtamraL  Law,  881. 


INJUNCTION. 

AiUoamcFT.  448 ;  Watbooiimi,  ML 

INNKEEPER 

IMrfliljr  te  moMsr  flioton  from  fQMt]    Ab  ianlMpOT  ii  BiAfo  for 

stolen  from  hUi  gaatt,  the  guatt  hiniMlf  not  hAWog  been  nef ligaBl^  aad 
then  being  no  eWdenoe  te  ehow  bow  or  bj  wboB  II  wte  ilolHi.  JhmhkF 
V.  1%  (Neb.).  9791. 

iNSANrnr. 

aw  MabbiaoBiM^ 

INBOLVSNCr. 
Aii8AUi,68Ql 

INSURANCE. 

I.  anodMiQa— egMwir.]  A  poli^of  ittramee  nie^  nol  be  eeaeriMes- 
eept  hf  stipulation  in  tbe  policy  or  extraaeone  agreemevt,  mad  en  agent  to 
proeare  insaranee  has  no  implied  power  to  make  each  agveemeiit.  BMi^ 
child  ▼.  American  Central  ln$,  Co.  (Mo.)>  808. 

9,  Ohange  off  title  or  poeseaalon  —  aaleoB  eKeoatton.]  Sale  of  real  eelale  oa 
execation,  the  owner  having  a  term  for  redemptloB,  Is  not  a  ehaage  In 
the  title  or  possession,  within  the  meaning  of  the  Insnranee  poliey^,  where 
the  loss  ooonrred  daring  that  term.    Cfammd  ▼.  Qmen'c  Inc.  Oe.  (Wis^X  !• 

8w  Oontxibntoiy  negligeno^*]  'The  plaintiff  was  insured  against  aeeldeBts 
while  travelling  on  conTejaneesof  any  common  carrier,  prorlded  he  oom- 
pUed  with  the  rales  and  regalaUons  ci  the  carrier  and  exeteiaed  dae  dlU- 
genoe  for  self-protection .  While  riding  on  a  lail waj  car,  on  approadi- 
Ing  a  station,  he  stood  on  the  steps,  in  violation  of  the  carrier's  rale,  known 
to  him,  and  was  thrown  therefrom  and  injared.  Ifdd,  that  he  coold  noi 
recover  on  the  policy.  Ben  v.  BtfUwaif  Paecenger  Amtramice  Oempanif 
(Iowa),  127. 

A.  BUsrepressDlation  •  materiality.]  Where  a  fire  insnianoe  polkgr  Is  con^ 
ditioned  to  be  void  **  in  case  of  any  misrepresentation  whatever,"  any  mis- 
representation, whether  material  or  not,  will  avoid  it.  Orakam  v.  FSre- 
man' 9  Inc.  Oe,  (N.  Y.),  349. 

6.  Sabseqaent.]  A  policy  of  insaranee,  conditioned  to  be  void  for  other  Insar- 
anee without  consent,  in  avoided  by  a  sabseqaent  pollqr  not  consented  to, 
although  containing  the  like  condition.  SemerflMw.  SUUelnc  Qe.  (Lea)^ 
662. 

0. .]  A  policy  of  insaranee,  conditioned  to  be  void  in  case  of  other  insaranee, 

above  a  certain  snm,  without  written  consent,  is  avoided  by  sabseqaent 
valid  insurance  above  that  sum  not  consented  to,  although  anch  subee* 
quent  insurance  also  avoided  certain  other  insurance  contemporaneous 
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wHh  tlM  poli<qr  in  qoMtion,  and  thus  broogbt  the  amoont  of  iniamnoa 
within  the  amount  allowed  by  that  policy.    Ro^fol  I'M,  Co,  ▼.  MoOr^a 
(Lea),6M. 

%  Toid  inpari — aaimaUlttj.]  If  an  inaoianoft  policy  on  leal  and  penooal 
property  ia  conditioned  to  be  void  if  the  property  shall  be  mortgaged,  and 
the  real  estate  is  mortgaged,  the  polii^  is  void  unless  the  properties  are- 
insured  for  separate  sums  and  the  risk  on  the  personalty  is  not  affeeted 
by  the  mortgage.    M^owan  ▼.  PwfM%  MtUtuU  Mre  Itu.  Co.  (Vt.),  848. 

%  Wshrer —knowMgvof  gvMral  agent.]  A  fiie  insoranee  pdll^  on  a  dia- 
tillery  proTided  that  it  should  be  ^oid  if  the  distUleiy  ahonld  be  ran  at 
night.  It  always  had  been,  and  oontinaed  to  be  ran  at  night»  to  the  knowl- 
e^go  of  the  general  agent  who  delivered  the  polioj.  BM,  a  waiver. 
Ameriean  CmUrai  In$.  Ch,  ▼.  MeOrw  (Lea),  647. 

fll  — .]  A  fire  insurance  poU^  provided  that  it  should  be  void  In  case  of  other 
insurance  without  written  consent  on  the  policy,  and  that  the  use  of 
general  terms  oranythiqg  less  than  a  distinct  specific  agreement,  dearly^ 
expressed  and  indorsed  on  the  poH^,  should  not  be  a  waiver  of  any 
condition.  There  was  other  subsequent  insurance,  notified  to  the  general 
igent,  who  assented,  but  postponed  Indoiei^g  oonsent  te  hlaown  convene 
knee.    JGEifi^aa  waiver.    ItL 

INTENT. 
8d$0anaaAh  Law,  4ML 

JUDOMBNT. 

I.  Umpsanhmant  o(  in  eqidtsr.]  A  court  of  equity  will  not  deereea  Judgmeni 
Hen  to  be  invalid  for  want  of  legal  notice  to  the  defendant,  whore  the 
plaintiff  was  not  guilty  of  misconduct  and  the  defendant  had  actual  knowl- 
edge of  the  pendency  of  the  action,  unless  a  meritorloaa  defense  ie  shown. 
€tfML  V.  Mbrrimm  (Ohio).  $87. 

fiL  Bfisot  of  revenalo^  on  Judicial  sale.]    /8MfiUl^4S9. 

31  Fonnsr.]    See  IfAsrsB  and  Skryaiit,  684. 

4,  FoMMT  oonvidion.]    See  Cbdcuujl  Law.  868. 

JURISDICTION. 
See  MABBiAGn,  607;  Cbiminai.  Law,  741 

JURY. 

L  Oonstraint  o(  by  Judge  —  spUtUng  dUEwsnoe^]  A  Jury  came  intoeoort 
and  reported  that  they  could  not  agree,  and  '*  stood  eleven  to  one,  and  di. 
vided  on  $200  "  The  Judge  told  them  it  would  be  better  for  one  or  both 
sides  to  yield,  and  that  a  disagreement  over  so  small  a  matter  would  be 
unfortunate.    Hdd,  error.     OoodeeH  v.  Sedey  (Mich.),  188. 

%  DisqnaUfiostion — when  ol^eotion  most  be  raised.]  The  objection  tliat  a 
Joror  was  not  an  elector  must  be  raised  before  vcodlct,  even  In  a  capital 
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«a86»  it  not  being  an  abeolate  diaqaalificKtliai,  \m%  mSj  gnmad^i 
Iflnge.    Suae  ▼.  Jaektan  (Kans. ),  484 . 

3.  Udag  iatOKlottitik]    See  CanaKAi,  Law,  814. 

LACHES. 
^Sbb  Fraud,  215;  Subbtt,  1M. 

LANDLORD  AND  TENANT. 

1.  Bfadiop  ami  priflBt  —  oooi^ttioy  of  raal  estate.]  A  Raman  OaAolfo  pilaal^ 
In  charge  at  the  will  of  the  bishop,  and  oceap^ring  a  dwelllngJioaae  be- 
longing to  the  eharoh,  is  a  servant,  and  not  a  tenant,  and  his  right  of  o^ 
enpancy  ceases  with  his  service.     Ohaiard  ▼.  (y Donovan  (Ind.X  TOI 

g,  DsngeKoas  prwiiiss  ]    8e$  Nbgugekob,  884 

LARCENY. 
8e$  CaxMisjLL  Law,  009 

f.lBACTC 

!•  Of  land  on  shares —  assigiiatalUty.]  Aleaseof  land,tobe  woikedondiaMS 
with  the  lessor's  implements,  is  not  assignable.  BandaB  ▼.  (^Mb  (Biidi*), 
166. 

LIBEL. 

L  Oharge  of  searohlng  hoose  tar  stolen  goods.]    A  falseand  malleioiw pub- 
lication that  one's  hoose  had  been  searched,  under  legal  prooess,  for  stolen 
'    goods  snpposed  to  be  secreted  therein,  is  libeUons  per  u.    State  ▼.  Sm8§ 
(Ohio),  487. 

fti  Misprinting  oommnnioalioii  in  newspaper.]  A  newspaper  publisher  is  not 
liable  in  damages  for  ludicrous  but  innocent  misprints  in  a  communication 
ostentatiously  pufling  the  writer  and  deserilxing  a  surgical  operation  hj 
him.    SuOinge  ▼.  Shakeepeixre  (Mich.),  166. 

8i  Mutual  banter.]  Where  an  article  ridiculing  a  person  for  ostentation  was 
published  in  a  newspaper  as  the  result  of  mutual  banter  between  the  pub. 
liaher  and  the  person  described,  with  the  knowledge  and  assent  of  tlie  lat. 
ter,  the  question  of  libel  is  for  the  jury.    J3. 

LIEN. 
Bee  Cabbikb,  247;  Mbchanicb'  Libn,  117;  Vbndo&  ajtd  Pobchabbe.  96. 

LIMITATION. 

L  Statute  of —  promise  by  Joint  debtor.]  A  promise  by  one  Joint  debtor  be- 
fore maturity  of  the  debt  will  not  prevent  the  attadiing  of  the  statute  of 
limitation  as  to  another.    Campbell  v.  Brown  (N.  C),  464. 

ft.  —-new promise  —  evidence.]  A  debtor  wrote  to  his  creditor:  "Ton 
shall  b^  paid  as  I  get  the  money  over  and  above  my  bread  and  meat ; " 
"if  I  get  the  money  I  will  then  pay  you;"  '*I  have  acknowledged  the 
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debt  to  jou  In  my  letters  Again  and  again,  and  theroforo  it  stands  as 
good  as  if  joa  had  mj  bond.**  Edd  a  yalid  acknowledgment  and  promise 
In  writing  to  zomoTe  the  bar  of  the  statate  of  limitations.  Also  hM,  that 
parol  eTidence  was  competent  to  identic  the  debt    Jbrohami  ▼.  Aosmi 

(W.  va.),  mn. 

MARBIAGB. 

I.  Ageooy  of  wiCsliBr  hrnband.]  A  wife  engaged  a  seamstress  todo  work  In 
her  husband's  fsmlly,  agreeing  on  the  amount  of  wages,  bat  not  stating 
who  was  to  pay  her,  the  oeamstiess  knowing  that  she  was  married.  While 
the  work  was  going  on  the  wife  told  the  seamstress  that  she  had  property 
of  her  own,  whirli  she  was  going  to  sell,  and  when  she  sold  it  she  woold 
pay  her,  and  she  did  afterward  pay  her  a  small  som  on  account.  JEMd» 
that  no  action  would  lie  against  the  wife.  Fljftin  y.  Memenger  (Minn.),  879. 

fl>  Paed  from  hnsband  to  wlfo^]  A  deed  directly  from  husband  to  wife  will 
not  be  upheld  whero  she  Is  an  adulteress  or  the  provision  is  extrayagant. 
WtnUek  v.  WhUe  (N.  C),  ASS. 

9t  Dtwoxom  —  dsorea  of  another  State — Jmisdlotion.J  A  decree  of  divoree 
under  a  statute  of  Colorado  authorizing  divorce  when  neither  party  is 
domiciled  thero,  is  no  defense  in  a  prosecution  for  bigamy  in  Ohio,  when 
the  parties  wero  domiciled  in  the  latter  State  at  the  time  of  the  decree. 
Van  Fmen  v.  8Uae  (Ohio),  507. 

^  Insane  hnsband — guardianship  ol]  The  natural  guardianship  of  an  insane 
husband,  of  full  age  but  without  a  legal  'guardian,  is  in  the  wife  rather 
than  in  his  father;  and  the  wife  may  enter  the  lather's  dwelling,  whero  the 
husband  and  wife  had  an  exclusive  temporary  apartment,  and  romovo  her 
hnsband,  in  spite  of  the  lather's  opposition.    BMMon  v.  FroH  (Vt.),  880. 

A  8als  by  hnsband  to  wiCs — Inoraaso  of  animals.]  A  husband  sold  his  wife 
nine  lambs  for  value,  which  wero  exempt  from  execution.  HM  valid  as 
to  those  lambs  and  their  increase,  and  that  no  change  of  possession  waa 
LeamU  v.  Jonet  (Vt.),  848. 

/Sw  Civil  Damaob  Act,  886i 

MA8TBB  AND  SBRVANT. 

of  oonlraot  —  fsinedy  —  fogaasf  JndginsML]  A  servant  wrangfldly 
disehaigedmay  sue  for  breach  of  contract  or  for  wages  earned,  and  in  the 
former  case  a  recovery  equal  to  the  amount  of  wages  up  to  the  time  of  tlie 
aetlon  bars  any  further  action.  Biehairdion  v.  JBo^  MaMiM  Wark$  (Ind.), 
064. 

B»  OoBftmot  lor  oompensation.]  Under  a  contract  by  a  master  to  pay  a  serv- 
ant what  the  master  thinks  right  after  the  services  aro  performed,  the 
messuro  fixed  by  the  master  is  presumptively  the  measnn  of  compensa- 
tion, and  although  considerably  less  than  the  reasonable  value  of.  tlie 
services,  it  is  still  conclusive  in  the  absence  of  proof  of  frand  or  bad  faith. 
Aftisr  V.  Wiruma  MiU  Chmpan^  (Minn.),  d77 . 

9»  Oomsa  of  smploymsoft.]  A  boy  eight  years  old  Jumped  upon  the  stops  of 
a  passenger  milway  car  and  sat  on  the  platfonn,  to  steal  aride.    Tlie 
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4«0Uxr  or  bnkemaa  kicked  him  off  the  car  while  tiie  tnin  warn  nevi^ 
■ome  ten  mileB  an  hour,  end  he  wm  iigared.  iZafd,  thataieeaTerf  egeiBit 
the  railway  oompmnj  waa  waraaated.  Majf^nan  ▼.  Ifem  York  (kmtrml  mmd 
Urndtan  Bifoer  BaOrwid  Company  (N.  T.).  887. 

^  — »^]  Defendant  owned  and  ran  a  ferrj-boat  between  Hndeon  and  Athena 
on  oppoeite  sides  of  the  Hudson  rirer.  On  a  regular  trip  the  pilot  took 
on  a  boatman  withoat  compensation,  agreeing  to  put  him  on  his  boat  in 
a  tow  pssslng  ap  the  river.  Similar  aets  had  oeoasionaU/  been  done 
before,  bat  not  to  defendant's  knowledge.  The  f eny-boat  divetged  from 
its  regular  coarse,  and  negligently  colliding  with  a  caaal-bcat,  killed  the 
pUinUrs  inteetate.  SM,  that  the  defendant  waa  liable.  Q^iam  ▼. 
Pawr  (N.  T.),  888. 

%»  Baafsrons  maoMnery.)  An  inexperienced  hoj  of  seventeen,  empk^yed  le 
work  on  Tisibly  dangerous  machinery,  is  entitled  to  wamingof  the  dagger 
from  his  employer.    DowUng  t.  AUei^  (BCo.)^  888. 

C FeUow-serranL]    The  foreman  and  general  saperintendent  of  a  m^ 

chine  shop  hired  a  boy  and  told  him  to  do  whatever  K.,  another  employee, 
directed  him.  K.  behig  in  charge  of  daageroas  machinery,  told  the  boy  to 
do  a  certain  act  in  regard  to  it,  whereby  he  was  injured.  BM,  that  K. 
and  the  boy  were  not  f^llow^iSenrants  as  to  that  act,  and  the  boy  eosld  re» 
cover  against  the  principal .    Id. 

%  RegHgenoe — alter  ega]  Where  an  absent  master  carries  on  husiness  by 
a  superintendent  with  general  powers,  he  is  liaUe  to  an  employee  in- 
jured through  the  neglect  of  the  superintendent  in  reqiect  to  machiaety. 
MUehM  V.  Bobinmm  (Ind.).  818. 

Mb oar  from  another  road— fellow-sirml.]     A  bvakemaa  In  ^"^flf^g 

freight^sars  for  the  defendant  was  injured  by  a  loose  dead-wood  on  a 
car  which  had  come  from  another  road.  The  defendant  had  compe- 
tent  inspectors  whoee  bosiness  it  was  to  reject  such  cam.  MMt  that  the 
hrakeman  could  not  recover  of  the  defendant.  Smiih  ▼.  Mini  and  Pen 
Marquette  HaUwaiy  Chmpany  (Mich.),  161. 

%  — ^-  iellow4wnrant]  A  railway  brakeman  was  injured  by  collision  with 
another  tiain,  moving  in  the  opposite  direetton,  and  whIA  had  bsen 
negligently  seat  out  by  the  train  dispatcher.  HM^  thai  he  had  no  caose 
of  action  against  the  railwi^  company.  Buibeirieen  ▼.  3Ww  AwAi  emd 
MUanapoik  BaUroad  (hmpan^  (Ind.),  SSS. 

10L  — —  railroad  reoelTing  unsafii  oar  from  another.]  A  railroad  company, 
receiving  a  loaded  car  from  another  company  to  be  ran  over  He  road.  Is 
not  bound  to  test  the  safety  of  the  car  for  its  servnfttSi  bat  may  assume 
Us  safety  unless  the  contrary  appears.  BoBmi  ▼.  Oki9ag$,  JStonttii 
emd  8L  Aral  RmOwaif  Oampany  {W\b.  ),  81. 

MBASUBE  OF  DAlfAeSS. 

See  Dam AGBB ;  Mobtsaob,  188. 
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vpoB  teAd"— tarMklBg  pc«iii«b]  Bnaklag  ivnlito  li  Ml 
MM  **  improTement  apon  Uad,"  f6r  whieh  a  maehanlcn'  Uaa  wlU  lia  BMm 
▼•  Wifman  (Iowa),  117. 

5;M  MOiBTCi«AAB»  7Mk 

MEMORANDUM. 
At  NBSOTXABLB  iMU'KUJmTy  liB* 

MINES. 

rapport]  Tbe  doetrtne  of  laierml  sapport  does  not  apply  m  bttwera 
ownen  of  adjoining  gold-mlning  dtina,  where  the  pToeeae  of  working  is 
to  tear  down  the  soil  and  waeh  it  BtndrMsr.  Spring  VaOsgMMmfftmd 
IrrigatUm  Otrnpaai^f  (Cal.),  857. 

MISTAKE. 

Peed  —  "  move  or  leee*"]  Where  hj  matnal  mistake  806  aeree  were  eonv^ed 
as  **  ahoat  888  acres,  he  the  same  more  or  lees,"  the  priee  heing  fixed  at 
so  mneh  an  acre,  and  a  mortgage  glren  for  part,  the  grantee  was  held  en- 
titled to  a  eorrespoBding  abatement  therefiOBL  PoAm  ▼.  Djifiaf^  (N.  Y.\ 
871. 

te  Will,  486. 

MORTGAGE. 

!•  Olwfetel^-  ott  prsgBsnt  msra.]  A  parchsse  money  mortgage  en  a  piegmant 
mare  oorers  the  eolt  unless  it  is  weaned  before  the  maturity  of  the  mert-^ 
gage.    KeUogg  v.  Latelp  (Mich.),  151. 

ft.  On  ohattel  lor  pnrohaseprioe  —  meohanios'  Hen.]  A  meehaales'  lien  for 
repairs  of  a  chattel  is  subordinate  to  a  prior  duly  recorded  mortgage 
thereon  for  the  purchase-money.    DmnUon  ▼.  Shukr  (Mich.),  784. 

8.  Ckmtraot  by  grantee  to  assune  — measure  of  damages  lor  brsadh.]  The 
acceptance  of  a  deed  covenanting  that  the  premises  are  free  from  Incum- 
brances except  a  mortgage,  **  which  the  grantee  assumee  and  agrees  to 
hold  the  grantor  harmless  from,"  Unds  the  grantee  to  pay  the  mortgage 
debt;  and  in  an  action  on  that  agreement  after  maturity  of  the  mortgage » 
the  grantor  may  recover  the  amount  due  thereon,  although  he  may  have, 
paid  no  part  of  it.    Lock6  v.  Homer  (Mass.),  189. 

^  On  crops  —  possession.]  A  mortgage  on  a  growing  crop,  the  mortgagor 
remaining  in  pcesession,  is  invalid  as  against  his  grantee  of  the  premisee 
without  reservation.     Ooman  v.  Thomp9(m  (Midi.),  706. 

8.  Mortgagee  la  posussion  —  claim  lor  repaink]  One  standing  in  the  posi- 
tion of  a  mortgagee  of  land  in  possession  before  foredosnre  may  add  to 
the  mortgage  debt  any  excess  of  expenditure  for  necessary  repairs  over  and 
above  rents  and  profits;  but  neglecting  to  make  such  daim  on  foredosnre 
ie  bound  by  the  decree,  and  cannot  subsequently  make  sudi  repairs  a  lien 
CO  the  premisee.     Dewey  v.  BrawneU  (Vt.),  868. 

Vol-  XLI  —  111 
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ik  MortgAgor  anqirfffny  tsz^  titto.]  A  mortgage  belng^  eondltioiied  for  t^ 
payment  of  the  taxes  by  the  mortgagor,  he  eannot  aoqoiie  a  ▼alld  tax 
title  to  the  premlaee  as  against  the  mortgagee,  doring  the  life  of  the  mort- 
gage, although  the  mortgagor  has  sold  the  premises  and  there  is  no  per. 
flonal  oovenant  that  he  shall  pay  taxes.  ABi$o/^  ▼.  Amuiranff  (JbiiuML) , 
381. 

%  Partly  lllsgal — soferosHumt.]  A  mortgage  on  land,  execated  in  part  Ibr 
an  illegal  consideration,  the  amount  of  that  part  beiog  certainly  asoertaii^ 
able,  may  be  enforced  for  the  legal  portion.  Shaw  ▼.  Odrpenier  (Vt.),  887. 

^  OOHTRAOT,  108  ;  FiZTUBBft,  (m. 

*•  ■  "  •    . 

MUNICIPAL  OORPORATION. 

L  Aotfon  over  lor  nnlsanoe.  ]  If  a  municipal  corporation  is  held  by  Judgmenl 
for  damages  in  consequence  of  the  unsafe  condition  of  its  sidewalk,  it  has 
a  remedy  over  against  the  person  causing  the  nuisance,  unless  as  between 
itself  and  him  it  was  a  wrong-doer ;  but  such  person  is  not  concluded 
by  such  judgment  unless  he  had  notice  of  and  an  opportunity  to  defend 
that  action  ;  and  if  he  had  not,  the  injured  person  must  be  shown  to  have 
been  free  from  negligence.     GaU&rU/^v.  OUy  of  PtankforHjAiil),  887. 

9.  Ckmnljr's  duty  to  refdaoe  bildgeSi]  A  county,  bound  by  statute  to  repair 
public  bridges,  is  bound  to  replace  or  rebuild  them  when  substantially 
destroyed.    Slate  ea  rtl,  JBoundhree  v.  Board  of  Oi>mmi$9ioner9  (Ind.),  881. 

8.  Adoption  of  prhrate  Inldge.]  A  county  adopting  a  piivate  bridge  becomes 
bound  to  keep  it  in  repair.    Id. 

4.  bymiotfton  against]  Unless  forbidden  by  its  charter,  a  city  may  not  be  en- 
Joined  from  erecting  a  suitable  dty  hall.  Ibrreni  ▼.  Oommon  OowM  of 
jr«M:^<m  (Mich.)  715. 

8.  NegUgenoo  —  deisot  in  street.]    A  gas  company  in  a  town  liad  obtained 

the  consent  of  the  town  authorities  to  lay  its  pipes  in  the  street  upon 

agreeing  to  leaye  the  streets  in  good  condition  and  hot  UDneoeRsarily  to  al- 

'    low  ditches  to  be  left  open.     In  so  laying  pipe  it  allowed  a  ditch  to  re- 

"    main  open  for  several  days.     The  plaintiff  fell  into  the  ditch  at  night  and 

■-'-    was  hurt.    HM^  that  an  action  would  lie  against  Ihe  town.    Jhfitsff  ▼. 

hikoMiUvtU»of  Towik ofColufnbia (Mo.),  886. 

6.—^ — dangsroos  premises ^ servant]     If  a  dty  lets  rooms  in  a  public 

building  with  the  services  of  a  janitor,  it  is  responsible  fpr  a  personal 

*     tejt^'7  caviled  by  his  negligence  in  the  care  of  the  building  to  <me  law.' 

fully  there  by  Invitation  of  the  hirer.    Wordtn  ▼.  Ne»  B6SfordQiam,\  185. 

7.  Right  to  drain  throtigh  highway  outside.]    A  munidpal  corporation  exer- 

•  dsin^  ordinary  care  and  skill  may  use  a  public  Way,  lying  outside  its' 
boundaries,  for  the  purpose  of  drainage,  without  any  liability  for  damages 
to  adjacent  property  owners .     Gummino  r.  OUy  of  Seifmowr  (Ind.X  818. 

8.  Letting  work.]    A  dty  is  not  bound  to  let  public  work  to  contractors,     /d. 

9.  Street  railway — legislatiTe  authority  for*]    A  street  horse-railway  may 

be  placed  and  operated  on  a  dty  street  without  compensation  to  abnttiag 
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lot  owwmn,  the  eity  hATlng  grmnted  the  right  hj  oidinaaee  in  pnnnaiioe 
of  legialAllTe  authority.  JBKeMi  ▼.  Bmm»M$  B^fMi  Bwilmn§  Omnptmg 
(Ind.),  561. 

NBGUGBNCB. 

1.  OontifbiatlOB  — in  pari  dellota]  If  a  person  nudntaina  a  hatchway  in  hia 
■idewalk  nnaafe  for  traTellem,  and  another  takes  and  leaves  the  ooyet  off» 
and  a  traveller  being  injured  thereby  recovers  damages  against  the  ooon- 
pant,  tiie  latter  cannot  recover  indemnity  of  the  intermeddler.  ChurMA 
V.  Aft  (Mass.),  101. 

B>  OoBtiibdtary— ioy  aldifwalk.]  The  plaintiff  attended  an  evening  entertain- 
ment  at  the  defendant's  public  hall,  and  on  coming  out  slipped  on  snow 
and  ice  accumulated  on  the  plank  sidewalk  in  front  of  the  door,  and  waa 
injured.  Held,  that  he  was  not  precluded  from  recovery  by  the  fsct  thai 
he  noticed  the  snow  and  ice  on  going  in.    Deioire  v.  BaiUff  (Mfse.),  219. 

^  - —  riding  on  oar  piatfiorm.]  It  is  not  necessarily  negligent  for 
a  passenger  to  ride  on  the  front  platform  of  a  streetcar.  Jfclan  ▼. 
BroM^  Oitg  and  HfemUnm  SaUroad  Company  (N.  T.),  846. 

4i  trespasser    on    raflway    trsok  —  oastooLj     A    railway,   company 

constructed*  for  its  track,  in  an  ungraded  and  unimproved  city  strfelb 
an  elevated  embankment,  and  in  connection  with  it  a  trestle-^work  crosa- 
ing  a  creek,  high  above  the  water,  without  railings  or  flooring.  The 
plaintiff's  wife  while  attempting  to  walk  over  the  trestle  work  was  ii^ured 
by  a  car.  Alef,  that  the  plaintiff  waa  without  remedy,  in  the  absence  of 
wanton  negligence  on  the  defendant's  part,  and  that  proof  of  a  custom  of 
loot  passengers  to  cross  the  trestle-work  waa  improper.  Mtmn  v.  Jbi^ 
9§mi  PaayU  BaUwajf  Gampany  (Kans.),  4M, 

•^  lanTing  railway  train  under  way.]     A    railway  train  not  stop- 

I^ng  at  a  station  a  reasonable  length  of  time  to  allow  passengers  to 
alight,  one  undertook  In  spite  of  warnings  to  get  ott  after  the  train  had; 
started,  and  was  injured.    HM,  that  she  waa  guilty  of  contributory  neg- 
Ugenoe  fstal  to  recovery.    JetoM  v.  Ohieaffo,  Si.  Baiui  and  MinnsapUk 
BaUw^Oomp€M^(W\B.\eS. 

€L  —  wImb  attanhing]  Where  the  defendant's  negligence  caused 
a  fire  on  the  plaintiffs  land,  although  the  plaintiffs  negligence  in. 
creased  the  loss.  *he  plaintiff  may  still  recover  for  the  damage  done  be*, 
fbre  his  own  negligence  began  to  operate.  8lMin$  v.  CetUral  VermotU 
Bailroad  Company  (Vx),  865. 

9-  PaBgerona  premises — landlord  and  tenant.]  Defendant  rented  one  floor 
of  a  building  to  L.  for  a  laundry,  and  snppUed  him  with  motive  power  by 
a  revolving  shaft  driven  by  steam.  L.  erected  a  partition  near  Uie  sliaft 
The  plaintiff,  in  L.'s  employ,  endeavoring  to  pass  between  the  partition 
and  the  shaft,  was  caught  by  the  shaft  and  injured.  Hdd,  that  he  had  na  ' 
'    cause  of  action  against  defendant,    Byan  ▼.  WUmn  (N.  T.),  881 

* 

8.  Of  dmgglat^ — oontrilmtory.]  In  enaction  against  a  druggist  for  injniy 
by  negligence  of  his  clerk  in  selling  sulphate  of  tine  lor  Bpsom  aalla*  it 
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'  is  BO  deUnam  thst  the  medical  traatmenl  wm  nagligent*  but  a  diMgo  tbit 
Ihe  defendant  is  liable  without  regard  to  negligenoe  or  legal  fault  is  enor. 
Browm  ▼.  Mar^aU  (Mich.).  728. 

•i  loy  aldowalk.]  The  owner  of  a  dxy  lot  Is  not  liable  for  an  injoiy  sos- 
tained  by  one  passing  over  his  sidewalk  and  slipping  on  ice  formed  thereon 
by  water  dripping  from  the  dwelling,  the  steps  and  the  grounds,  and  the 
melting  of  snow;  there  being  no  defect  in  the  premises,  no  interference 
by  the  defendant  with  the  sidewalk,  and  no  duty  imposed  on  him  by 
statute  or  ordinance  to  take  care  of  the  sidewalk.  Moon  ▼.  G^adiden  (N. 
Y.),  858. 

UX  pRndmate  and  remote  oanse  of  i^fmry.]  A  municipal  corporation,  leav- 
ing a  dangerous  and  unfenced  excavation  in  a  public  street.  Is  liable  to 
the  owner  of  a  horse,  carefully  driven  upon  the  street,  which  taking 
fright  runs  away,  falls  into  the  excavation,  and  is  killed.  Oitif  of  Oraw- 
foTdBmOe  v.  SmiUh  (Ind.),  612. 

IL .]    If  a  traveller,  driving  on  a  highway  and  approaching  a  railroad 

crossing,  is  personally  free  from  negligence,  and  the  railway  company 
neglects  to  give  warning  of  the  approach  of  a  train,  the  traveller  is  not 
debarred  from  recovering  for  injury  by  collision  by  the  fact  that  his  horse, 
frightened  by  the  engine,  suddenly  starts  forward,  and  draws  the  driver 
Into  the  danger.  0o9gro9e  v.  Ifeio  York  Omtnd  and  Mkdion  Bimr  SmO- 
road  Company  (N.  Y.),  855. 

|&  Bniboad  oompany— dangssons  straetare — tnterioiMr.]  The  plalntUI 
without  Invitation  or  business,  intruded  upon  a  visibly  ruinous  bat  un* 
Inclosed  freight  house  of  the  defendants,  used  only  for  storage,  and  wUls 
there  a  sudden  storm  blew  a  fragment  of  the  building  upon  him  and  In- 
jured him.  BM,  that  he  was  remediless.  Lary  v.  0le96UMd,  Oehtmbui, 
OinoinnaH  d  Indianapofi9  BaOroad  OMnpanir  (Ind.),  578. 

I8i Interloper  on  oar.]     On  the  request  of  a  railway  emplc^yee.  Hie 

plaintiff,  not  In  the  companjr's  employment,  got  on  a  slowly  moving  car  on 
a  switch  and  applied  the  brake,  and  while  so  occupied  was  li^ured  by  a 
collision  with  other  cars,  negligently  produced  by  other  servants  of  the 
company.  HM,  that  he  had  no  remedy  against  the  company.  BHtkaH 
V.  Torre  HauU  and  IndianapoUa  RaUroad  Company  (Ind.),  067. 

IC absenoe  of  flagman   from   strset  oroaslngi]      In   an   action   for 

*  personal  injury  sustained  by  a  traveller  upon  a  city  street  by  collision 
with  a  railway  train  at  a  crossing,  evidence  of  the  absence  of  the  flagman 
oustomarily  stationed  there  to  the  plaintifrs  knowledge  is  competent. 
FUUifmrgK  dmBiin/naU  and  SL  LomU  BaO/WKy  Company  ▼.  Fwuft  (Ind.), 
680. 

I^ ^]    The  omission  of  a  ndlread  company  to  maintain  a  flagman  at  a 

highway  crossing  may  be  considered  on  the  question  of  Its  negligence,  In 
an  action  for  an  injury  to  a  traveller,  driving  on  the  highway,  canssd 
by  the  sudden  escape  of  steam  from  a  locomotive.  Hairi  v.  ClUoagok 
Book  lUand  and  Paoifio  Railroad  Company  (Iowa),  88. 
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NSaUOBNCB  -^  Gdatlnued. 

M.  flhIpHMMtw.]  The  master  of  a  ▼aiMleuuiol  escape  ng|KiiialUlil J  for  it» 
Mfe  management  bj  intrusting  It  to  a  eharteier.     Ouddjf  ▼.  Ifym  (Iflaii.), 
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17.  Ooooimeut  negUgeooe.]  A  passenger  on  a  pablic  steamboat,  li^ared  bf 
its  ooilision  with  another.  In  oonseqaenoe  of  a  negligence  of  the  oAeen  of 
both,  may  hold  both  owners  liable.    Id, 

18.  State  not  liable  for.  J  The  State  is  not  answerable  in  damages  for  ii\jaries 
sustained  by  a  convict  in  its  prison  throag^  the  negligence  of  the  prison 
officers,    dotffdt&r  y.  State  (N.  C),  440. 

19.  Stock  nmniag  on  mifenoed  vaflway — iaijiiry  to  firemaib]  A  railroad  fire 
man  was  killed  by  collision  of  the  engine  with  a  steer  strajing  on  the 
track.  The  railway  company  owned  the  right  of  way  in  fee  simple;  the 
owner  of  the  steer  owned  the  land  adjoining  on  both  sides;  the  railway 
was  onfenoed,  and  the  owner  of  the  steer  was  in  the  habit  of  taming  his 
cattle  loose  on  his  land.  There  was  no  statutory  duty  to  fence.  Ifeld,ihmt 
there  was  no  cause  of  aetion  against  the  owner  of  the  steer.  Sherman  ▼. 
Andermm  (Kans.),  414. 

QXk  Oontzibntory.J    See  Insxjbahob,  127. 

21.  In  sKeooting  note.]    See  Nbgotiablb  Ikbtbuicbiit,  004. 

See  MumoiPAL  Ck>BFOBATiON,  185,  825;  Tblbobaph,  600;  Ma0TBB  ahb  8m» 

YAJKT,  81, 161,  208,  802, 552, 812. 

NEGOTIABLE  INSTRUMENT. 

1.  Alteimtion  — msnorandnm  on  back.]  A  memorandum  made  on  the  back 
of  a  note  by  the  holder,  in  pursuance  of  an  agreement  with  the  maker, 
but  without  the  knowledge  of  a  surety,  to  the  eflbct  that  the  rate  of  inter 
eait.  after  a  specified  day,  wlU  be  less  than  that  provided  in  the  note,  Is  not 
an  alteration,  and  does  not  discharge  the  surety.  Oambridffe  Semimge  Bank 
▼.  J^de  (Mass.),  108. 

2L  Bona  fide  holding.]  A  note  obtained  by  duress  and  fraud,  and  without  con. 
sideration,  is  void  in  the  hands  of  a  third  person  who  Is  a  general  pur* 
chaser  of  the  payee's  notes,  knowing  his  fraudulent  practices  in  obtaining 
them.     Ormebee  ▼.  /fowe  (Vt.),  841 . 

3. .]     One  who  buys  five   promissory  notes  of  the  face  value  of  $100 

each,  secured  by  mortgage  on  real  estate  for  (SO  a  few  days  bttfore 
one  of  them  Is  due,  may  properly  be  found  not  a  bona  Jlde  purchaser. 
SmM  V.  Janeen  (Neb.).  761. 

4.  Demand  of  payment.]  No  demand  is  necessary  to  bind  an  indorser  of  a 
note  where  the  maker  has  removed  from  the  State  before  its  maturity, 
leaving  no  one  to  represent  him.     WkUel§f  v.  AUen  (Iowa),  00. 

fti  Bvidenoe  to  vary  indorsemeot.]  Where  the  owner  of  a  note,  not  a  parfy 
to  it,  indorses  it  m  blank  to  another,  parol  evidence  Is  competent  In  an  as- 
tlon  between  them,  to  show  an  igreement  that  he  was  not  to  be  liable  In 
a  certain  event.    Brewer  v.  Woodieard  (Vt,),  857. 

4.  NegUgence  In  exeonting.]  One  who.  being  unable  to  rsad  or  write  English, 
signs  and  delivers  a  promissory  note  in  English,  fraudaleatly  lepiesinted 
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NBGOTIABLB  INSTRUMENT— Oontiimod. 

*  to  htm  to  be  a  diflbient  paper,  is  liable  thereon  to  an  innocent  pniehaee^ 
If  he  liftUs  to  require  one  of  hie  none,  preeent  at  the  time  and  able  to  read 
■ngliflh,  to  read  the  inetrnment  to  him  before  signing.  WiBiam$  ▼.  AeB 
(Ind.),  004. 
f  •  Notioe  of  dtahqpior — when  timely.]  The  eeeond  indoreer  of  a  Mgotiahla 
note,  residing  at  Warren,  Maine,  having  received  due  notice  of  diahonor 
by  mail,  being  over  eighty  years  old,  and  wishing  to  consult  counsel,  drow 
on  the  same  day  to  the  neighboring  town  of  Thomaston,  and  there  mailed 
to  defendants  notice  of  dishonor,  addressed  to  them  at  New  York*  their 
residence,  by  the  mail  leaving  at  1:40  P.  M.,  which  passed  through  Warren 
at  S  P.  M.  There  was  also  a  mail  leaving  Thomaston  at  10-10  A.  ]f.,aad 
Warren  at  0:80  A.  M.    HM,  timely  noUoe.    8mUh  v.  PtfOUm  (N.YO.  408. 

8.  Tknasler  as  ooUatenl —  aooommodalion  indosser.]  An  acconunodation  !&• 
dorser  of  a  negotiable  note  without  restriction  is  liable  to  one  receiving  it 
in  good  faith  from  the  owner,  before  maturity,  solely  as  collateral  secnr> 
ity  for  an  antecedent  debt    PiUt  v.  FogUwng  (Ohio),  540. 

i>  Unosrtaiaty  of  time  of  payment]  A  note  is  rendered  non-negotiable  by  a 
provision  that  '*  if  the  agent  does  not  sell  enough  in  one  year,  one  more  la 
granted."    Mitter  v.  Poage  (Iowa),  8d. 

10.  Witness— aooomnu>dationlndonMr  to  prove  alleration.J  Inasultagalaat 
an  accommodation  Indorser  by  an  innocent  holder  the  Indorser  Is  camps* 
tent  to  prove  a  material  alteration.    Jonu  v.  MaUhimm  (Lea),  (HUt 

11.  Xmgnlaily  issued.]    8eB  Cobpobatior,  286. 

NOTZa 

Attotnay «»  Power  to  compromise  client's  claim,  847. 

Bank —  receiving  draft  for  collection  at  a  distance— negllgenee  of  wib  agsat, 

Oonstitutloiial  law  —  carrying  concealed  weapons,  889. 

Oontnust —  breach  of  promise  of  marriage,  when  excused  by  disnsae,  4ttL 

unconscionable,  718. 
Oiiminal  law  —adultery  —joint  indictment — conviction  of  one^Mft. 

assault  on  several — acquittal  as  to  one — bar,  47& 

attempt,  when  impossible  of  execution,  492. 

false  pretenses —  character  of  horse,  401. 

jury  using  intoxicating  drink,  816. 
Damages — remoteness  of  injury,  68. 
Duress  —  threat  of  imprisonment  of  son,  lOOi 
Bvidenoe — scientific  books,  61 . 

of  good  character  in  civil  action,  120. 

burden  of  proof  on  probate  of  wlU. 
nrand  —  concealment  of  insolvency  on  purohaae,  688. 
Innkeeper — liability  for  money  stolen  from  guest,  777. 
limitation  —  statute  of  —  new  promise,  606. 

Master  and  senrant— injury  to  servant  by  unsafe  car  veoslvad  lynlhn^ 
company  from  another,  88. 
of  employment 
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NOTES— OoDUnned. 

lldrtgiig* — on  ehattel  for  porchMo  prim  —  maehanies'  lion,  787* 
NogUfonoo — contribatorj  — leaving  railway  train  under  way,  08^ 

ridiog  on  car  platform,  847. 

State  not  liable  for,  442. 
Negotiable  Inatroment  —  anoertainty  aa  to  time  of  pajmesti  88L 

negligence  in  execating,  007. 
Penalon  —  when  exempt  from  attachment,  411. 
Baal  lit  unity — crope,  when  not,  184. 
Blander — actionability  of  words  imputing  peijnry^  600. 
flonday — conatitationaliQf  of  law  prohibiting  labor  on,  9m 

KOTICB. 
Of  aooapteDoab]    See  Guarahtt,  768. 
Of  dtihonor.]    See  NseoTiABLB  Instrumbrt,  400. 

NOVATION. 
See  OOHTBAGT.  728. 

NUISANCE. 

!•  loy  aldawalki]  a  pipe  discharging  water  firom  the  roof  of  a  dtj  boUdlii^ 
npon  the  sidewalk,  and  there  forming  ice,  bat  not  itself  extending  npoa 
the  sidewalk,  and  properly  constracted,  is  not  a  nnisanoe  p&r  m.  WenMk 

▼.  i/i3(70tt^(N.  T),  8S8. 

SL  Water  oondnctor — oontinnanoe  ol.]  Where  one  buys  premiseshaTing  npoa 
them  one  each  discharge-pipe  for  the  accommodation  of  his  and  adjoining 
premises,  but  clianges  the  flow,  and  does  not  use  the  pipe  for  his  own 
premises,  but  the  pipe  continues  to  discharge  the  water  from  the  adjoin* 
Ing  premises,  he  is  not  liable  to  one  who,  passing  along  the  aidawalkfftdla 
npon  ice  formed  by  such  dischaige,  and  is  injured.    Jd, 

See  MuinciPAL  Corpobation,  827. 

OFFICE  AND  OFFICER. 

L  OofDBtsr  traasinraf  —loss  of  funds.]  A  county  treasurer  is  liable  for  loaoof 
the  county  funds  deposited  by  him  generally  in  a  bank,  although  the  bank 
was  reputed  solvent  and  such  deposit  was  necessary  for  the  safety  of  tha 
funds.    State  ▼.  Moore  (Mo.),  823. 

ft.  PubUo  anemiies.]    Thieyes,  tramps  and  robbers  are  not "  public  enemlea  ^ 

within  the  rule  exempting  bailees.    Id, 
8.  Officer  da  iMto — olalm  to  oompansatlon.]    A  public  officer  d§  futo  may 

not  recoTor  cumpensation  from  the  public  for*  his  services  in  the  office. 

MeOuo  ▼.  OoufUjf  of  Wapello  (Iowa),  184. 
4  Personal  UaUlifty  of  pnblio  offloer.]  The  trustees  of  a  State  institution  ava 

not  personally  liable  for  a  mere  wroogful  and  illegal  breach  of  contraetb 

C^mborlaui  ▼.  (Mayon  (Iowa),  101. 

t.  Raaignatton  —whan  takaa  elisot]    The  resignation  of  a  public  office  doaa 

not  take  effect  until  acceptance  or  sometliing  eqaivalent.  State  ▼.  OUnifiotk 

(Kaas.),  4ia 

fiMOonTBACT,  118b 
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PABBHT  AKD  CHILa 
Bm  Gkmnr AL  Law.  itv: 

PABTNSBSmP. 


is  aot]  Ab  mItmiw  of  monej  to 
ittomt  and  ooo-half  the  profits  of  sale,  whi^  the  lecslvsiB  gssfsntsa 
St  s  eartsia  smoant,  the  sdvsaees  sad  profits  being  secswd  by  moTtgBge, 
does  not  eoBStltate  the  psrtj  sd^sadag  s  psrtasr  ss  Is  thM 
Offfy  ▼.  FbmUr  (N.  Y.),  848. 

PATMBNT. 

AypHnstion  oi— ssoortty.]  Whero  s  debtor  mshss  wtUvmkuj 

a  ooatlaiioas  soooant  of  seveial  items,  f onniag  bat  one  debt^  sad  aeither 
part/  makes  an/  special  application,  the  law  will  apply  them  aeooiding 
to  priorit  J  of  time ;  and  the  role  is  not  changed,  although  there  may  bo  a 
resnlting  trust  in  layor  of  the  creditor  STailable  for  the  satisfaetloB  of  the 
euUer  items,  bat'not  for  the  later.  Hene^  ▼.  Bmastt  (]iiaa.X  871. 

iStoSALB,9fi6. 

PENSION. 

Biswpikm — atatofte  oanstmotion.]  Under  the  stsftate  ezempttag  psiilina 
moaey  *'  in  coanM  of  transmission/'  the  monsj  is  aot  exempt  where  the 
peasioner  sells  the  peasioa  draft  to  a  baak,  and  is  credited  ia  his  geaetal 
account  with  the  proceeds,  and  portions  of  the  same  are  from  time  to  thne 
«heeked  out  by  him.     Ooas  ▼.  FMto  (Eans.),  408. 

PBOXIMATB  AND  BEMOTB  CAUBB 
Am  NBOiiiGKiCB,  85S»  818. 

PUBUC  POUCY. 
8t§  OOHTRAOT,  787,  778, 7M. 

RAILBOAD. 

AmIo  NgnlatiOB.]  A  regulation  by  a  railway  compsay  tebiddtaig  hmdkamm, 
peddlers,  expressmea  sad  loaf  en  from  entering  a  passeager-raom  at  the 
station  is  Tslid,  but  a  bsekman  with  a  check  for  baggage  may  eater  the 
baggage-room  therefor.    SummiU  r.  State  (Lea),  887. 

filrset]    Bee  Bicnffsirr  Dqicaik, 890;  Mukicipal  Ooni'OBATioir,  06L 

See  AemiCT,  418;  Cabbixb,  28,  81,  748;  Ck>BFORATi0V,  808;  NMUiaMfli^ 

98,  414,  687.  679,  680. 

REAL  PROPBRTT. 

Ckops  whsB  not]  As  between  a  purchaser  of  land  oa  a  torecJosaie  sals  and 
the  mortgsgor's  teaaat,  crops  plaated  by  the  latter,  sad  msloM  wfasn  the 
sherliTs  deed  is  executed,  although  not  severed,  do  aot  pass  by  the 
IMU  V.  DeUman  (Iowa),  181. 


INDEX. 
BBCEIVSB. 

BBGISTBATIOH. 
StePmmD,  8161 

BBSaSSION. 

RESIGNATION. 
Am  QmoB  and  Offiobb,  ML 

BB8TRAINT  OF  TBADR 

A»  COTBRAHT,  M5. 

BIPABIAN  OWNBR. 
amMmmun  Doxain,  890 ;  WATmuoooBO^  ML 

BIVER. 
to.]    80$  Watbb  and  Watbb-ooubsb,  1& 
Shr«iloa%y8Mto.]    iS^  Watbb  and  WATKB4xyuB8i»  ML 

BALE. 

h  mM  i^jBiJMitaHoa  ei9i§miaf^UtlBJi  H. ,  lelying on Ihe  y»|iwiimititl<Mii 
of  B.  that  he  wms  the  agent  of  L.,  agieed  to  iellehftttebof  hk  to  L.,  on 
oredit,  deliTeied  them  to  L.,  and  received  part  of  the  prioefrom  R.  R. 
waa  not  snch  agent  and  had  no  authority  to  purchase  fw  L.  L.  bought 
the  chattels  frcmi  R.  without  knowledge  of  the  fraud.  Sdd,  that  title 
did  not  pass,  and  thai  H.  could  recover  their  value  of  L.  less  the  amount 
paid  hf  R.    Emmei  v.  Letebar  (Ohio),  019. 

fl.  nrand— InaolvoBoy.]  Where  one  buys  goods  intending  not  to  pay  for  theni, 
the  vendor  may  recover  the  goods  from  his  assignee.  BsUkng  v.  J'HMib- 
Umd  (Lea),  680. 

$.  ImfiUed  wamnlj— -hnm  for  cattleb]  A  farmer  bought  of  a  miller  a  sack 
of  bran  for  his  cows.  Before  it  was  removed  from  the  mill  two  copper 
daapa  accidentally  fell  into  it,  without  negligence  on  the  mlller*s  part, 
and  one  of  the  cows  swallowed  them  and  was  killed  thereby.  The  bran 
was  part  of  a  quantity  on  lumd  open  to  inspection.  There  waa  no  express 
warranty.  JSTsM,  that  the  buyer  had  no  remedy  against  the  seller.  LJiktm 
V.  FMund  (Bans.),  4S9. 

4.  JMidal  idwci'sal  ofjndgmml]  The  title  of  an  Innocent  purchaserof  land 
under  a  Judicial  decree  is  not  aUbcted  by  the  subsequent  reversal  of  the 
decrae  for  Irregularity.    8vttan  v.  Sehanwaid  (N.  C),  455. 

i.  Piqrnienft— rescission.]  The  plaintifT  agreed  to  buy  of  the  defendant  the 
cattle  of  a  certain  brandy  then  running  in  the  defendant's  herd,  but  of  an 
uncertain  number,  at  a  fixed  price  per  head,  and  paid  down  a  certain 
amonnty  but  no  time  waa  fixed  for  delivery  or  completing  the  payment. 

Voi«XLI  — 112 
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BALE «— ConfciAQed. 

The  plaintUf  DoiUled  the  dafehdant  that  ha  would  feeoN*  tlw  eattla  oa  ft 
certain  dxy,  and  on  that  daj  the  defendant  tendered  the  cattle,  and  the 
plaintiff  offered  in  payment  a  check  payable  two  days  after  aii§^t.  The 
defendant  ref  oaed  to  accept  any  thing  bat  cash,  and  declined  to  deliver  the 
cattle.  Some  days  afterward  the  plaintiff  tendered  the  balance  of  the 
price,  and  later  on  the  aame  day  the  defendant  tendered  the  part  paid 
Both  tenders  were  refused,  and  the  plaintiff  brooght  loplevte.  Bdd  not 
maintainable.    Beauchamp  ▼.  Archer  (Gal.).  9M. 

9f  hmAmn/i  to  wtfi.]    8ee  Warbtaob, 


8HST-OFF. 

b  aotioo  agidBst  priiinipal  ami  anvsty.j    In  aa  adim  Ott  &■ 

against  principal  and  sarety,  the  principal   may  set  off  a  demaiMl  doe 
him  from  the  plaintiff;    Baifmand  ▼.  Qrcm  (Neb.),  76&i 

SHIP-MASTER. 

SLANDER. 

ArtliJusliiHIf  of  wotds.]  Words  merely  ohaiging  that  the  plaintiff  adrntota. 
tered  morphine  to  another  on  the  day  he  made  his  will,  and  that  if  it  had 
not  been  for  that,  the  plaintiff's  daughters  woald  not  have  got  what  they 
did,  are  not  actionable  per  M,  nor  with  an  innnendo  that  the  plaintiff  had 
unlawfully  administered  poison  causing  death.  MsFkiin  ▼.  Ikmii  (luL\ 
fiS7. 

SPECIFIC  PERFORMANCE. 

Bavooable  oootraot]  Where  a  contract  for  a  lease  provides  that  the  leasee 
may  terminate  the  lease  In  whole  or  In  part,  on  certain  notice,  Md,  thai 
specific  performance  would  not  be  decreed.    Buit  t.  Chnrad  (Iflflh.),  TSOi 

STATE. 
UUtatj  tor  nsgUgenoe.]    8ee  Nboligknob,  44L 

STATUTE. 

1  Amendmant]    A  special  municipal  charter  may  be  amended  bj  a  geiMnI 
•     law.    Eiehdi  ▼.  BwineeiXU  Street  By.  do.  (Ind.)»  661. 

d.  Ctonstniotlon "-''written Older**-— telegram oKdafinga4oiinaMBt of ooa^ 
A  telegram  from  a  Judge  to  the  clerk  of  the  court,  ordering  an  adjourn* 
ment,  is  a  "  written  order,**  and  warrants  the  a4ioumment    BttUe  ▼. 
J7<rfmM  (Iowa),  121. 

3.  woman  lawyer.]    A  woman  may  not  be  admitted  to  the  bar  aa  a 

"  citizen."    BoHnnsofCg  case  (Mass.),  289. 

4. of  pension  money.]    8e6  Pkrsxon,  408. 
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STATUTE  OF  FRAUDa 

!•  IMbtof  aoollMr — onlaoo«|itaBD9  of  ocdar.]  An  oiml  acoepteiiee  of  an 
order  to  pay  money  la  Inmlid  where  the  aceeptor  has  no  f  onda  of  the 
drawer  in  hia  handa  at  the  time  of  aooeptanoe.  Waiton  t.  liandmriiU 
(lowaX  Ida. 

&  Pkomlae  to  pay  anoth«r*e  debt]  Manafactnrem  oontiaeted  with  lumber 
dealers  to  convert  certain  standing  timber  into  shingles  and  siding.  A 
logger  contracted  with  the  manafacturers  to  cat  and  haul  the  timber. 
Sabaeqaentlj  the  dealers  orally  promised  the  logger  to  pay  him  on  orders 
from  the  manafactnrers.  Sereral  payments  were  so  made,  and  then  payment 
beiog  ref need,  this  action  was  btooght  to  enforce  it.  BM^  not  maii^ 
taioable.    Predon  ▼.  Taung  (Mich.).  14a 

8l  Sale  of  lands — signing  memonuidnm.]  Under  tlie  statnte  of  franda  a 
memorandnm  of  a  contract  for  the  sale  of  lands  need  be  rigned  only  by 
the  Tendor.    GarirM  v.  Btt^ord  (Keb.),  707. 

6$e  CONTBACT,  779, 794. 
STOCKHOLDER. 

See  OOBFOBATIOH. 

8TRBBT. 
Wsf  rfd««alk.]  See  Nbouobrob,  868. 

See  Nuiaajrcn,  886L 

SUBSCRIPTION. 
Cfeal,  lor  stock.]  See  Cobfobation,  517. 

SUNDAY. 

1.  Aotion  for  frandnlsnt  representations  to  Indiioe  oontraot  on.]  Ho  aetloB 
lies  for  frandalent  repreeentations  inducing  to  a  contiaet  made  on  Sunday, 
althoogh  the  representations  were  criminal.  Gundenan  ▼•  Bieh&rdetm 
(Iowa),  81. 

&  Oonatittttionality  of  law  ol.]  The  statnte  prohibiting  labor  on  Sunday  is 
constitutional,  although  it  proTidee  tiiat  it  shall  not  affect  those  who  con* 
sdentionsly  observe  the  seventh  day  as  the  Sabbath.  Jo^ne  ▼.  State 
(Ind.),  677. 

9.  "Neoesslty*' — rspaiiing  railway.]  It  is  lawful  to  make  necessaiy  re- 
pairs  of  a  railway  track  on  Sunday  in  order  to  avoid  delaying  trains  on 
week  days.     Toru^eki  v.  State  (Ind.),  614. 

^  »^-  telegraphing  on.]  A  contract  made  on  Sunday  to  telegraph  the 
words,  *'  Come  up  in  morning,  bring  all,"  is  void,  and  a  breach  of  it 
will  not  warrant  a  recovery  of  the  statutory  penalty  for  failure  to  trana. 
mil    Bogere  v,  Wettern  Union  Telegraph  Company  (Ind.),  668. 

•^  — —  or  oharity  —  traTelling  on.]  A  travelling  insurance  agent,  being 
solicited  by  letter  from  his  sick  sister,  temporarily  residing  in  another 
State,  to  meet  her  and  carry  her  home,  wrote  her  to  make  other  arrange- 


2BEt  INDBX. 

8UNDAT  ~  GontiniMd . 

mmta,  if  poMlble,  mad  Infom  him  by  letter  addiened  to  him  at  B.  He 
expected  to  reeeh  fi.  on  a  SeionUy  evening,  bat  mieslng  oonneetloBt, 
liiled  to  do  so,  end  took  a  Sondey  train  on  defendant's  road,  a  fortnight 
later,  to  reach  B.  and  get  the  expected  letter.  Receiving  penooal  injniiea 
on  that  train  hj  the  defendant's  alleged  negligence  he  broaght  tht^i^^i^u^ 
HM,  not  maintainable.  Bwher  ▼.  FUMurg  BaOiroad  (hmptm^  (Biui-), 
816. 

8UBBTT. 

Vot  ndtlifiil  psi'BUiiHaiioe  — *  Mobes  ot  pstnoipaL j  An  insorance  agent  gave 
bond  for  fUihful  performance  according  to  the  companT^s  by-lawn.  A 
by-law  reqoired  monthly  acconnting  and  paying  over.  He  acconnted 
regularly,  bat  one  month  neglected  to  pay  over  the  whole  balance  dae. 
and  after  that  his  indebtedness  increased,  withoat  notifl cation  to  the  snie- 
ties,  antil  it  exceeded  the  penal  sam.  HM,  that  the  soreties  were  not 
discharged.   Waterlown  FKre  Inturanee  Oomipany  v.  Siimmoni  (Mass.)*  IMu 

8eB  EBit)praL,  545. 

TAXATION. 

Of  dogs  —  oonsUtotionality.]  A  law  taxing  dogs  and  appropriating  the  pio- 
eeeds  to  payment  of  damage  done  by  dogs  to  sheep  is  a  ooaatttntisBai 
exercise  of  police  power.     Van  Horn  v.  PoopU  (Mich.),  169. 

Of  afttomeys.]    Sm  ComrrrunoNAL  Law,  448. 

TELBQRAPH. 

L  NegUgenoe  — stipalatioa  to  limit  liabOtty.]  A  telegraph  company  may  not 
stipalate  for  immonity  for  liability  for  its  own  negligence.  TBhgr^pk 
Cofnpany  v.  OritwM  (Ohio).  600. 

fl.  Borden  of  proof]  Where  a  telegraph  company  has  inaocomtely  tiana> 
mitted  a  message,  the  burden  is  on  it  to  show  its  freedom  from  iaiilt»   JBL 

8e€  Statdtb,  131. 

TRESPASS  ON  THE  CASE. 

btraslon  at  ohUd-bed.]  Where  a  physician  takes  an  onprofeHloiial  w^ 
married  man  with  him  to  attend  a  case  of  confinement,  and  no  real  neess 
sity  exists  for  the  letter's  assistance  or  presence,  both  are  liable  in  dama- 
ges to  the  woman,  although  she  supposed  at  the  time  that  the  introder 
was  a  medical  man,  and  therefore  submitted  withoat  olQJMtSon  to  his  praa- 
ence .     De  Maiff  v.  Stb&rU  (Mich.),  154. 

TRUST. 

Oharttable  —  to  suppress  intozioatlon.]  A  beqaest  of  money  to  the  tros- 
tees  of  an  organised  church,  in  trust  to  apply  the  interest  to  the  sappres^ 
sion  of  the  manufacture  and  sale  of  intoxicating  liqaors,  is  valid.  Ainat 
V.  AUen  (Ind.),  666. 
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ULTRA  VIBBS. 

8t$  OOBPOBATION/  TH. 

VBNDOB  AND  PUBOHASBR. 

pttoi  pmoiMw  •^rii^ihi  of  wifai>yMiit  Jwd||pM<iitcwditowLj  Ou^ 
who  has  purehAsed  land  by  parol,  paid  the  price,  and  entered  into  and  t»> 
taim  peaceable  poflaeeeion,  will  be  protected  in  eqnitj  against  the  daim  of 
a  aabeequent  ]  adgment  creditor  of  his  vendor.  Snyder  v.  McmHn  ( W .  Va.), 
670. 

ft.  I4«i—  wahrir.]  One  who  Ukes  in  pajment  for  real  estate  the  secured  and 
indorsed  note  of  a  third  person,  supposed  to  be  good,  thereby  waiTes  hia 
Hen.  although  it  proves  worthless.    Kendrick  ▼.  Ifnf^dm  (Iowa),  90. 

WAIVBR. 
8ie  Vbudor's  Lnm,  90. 

WABRANTT. 
See  Balb.  439. 

WATER  AND  WATBB-OOUBSB. 

L  Ounga  Iff  boom  oompany  ]  A  corporation  aathorised  hj  the  Iflglalaftavs 
to  construct  a  boom  in  a  navigable  river  is  not  liable  for  flowage  of  land 
caused  by  an  extraordinary  freshet,  not  reasonably  to  have  been  antici- 
pated and  guarded  against,  although  to  some  extent  occasioned  by  the 
boom,  the  boom  having  been  properly  oonBtructed.  Borehardt  v.  Waueau 
Boom  Oo.  (Wis.),  12. 

ft.  Ripaitan  own«r  on  navigabla  liwsr  —  dhrsralon  by  State.]  A  riparian 
owner  on  a  navigable  str^m  ii  not  entitled  to  damages  for  a  diversion  -of 
the  water  by  the  authority  of  the  State '  for  the  improvement  of  naviga- 
tion, without  compensation  to  the  State  or  the  riparian  owner.  Black 
Bher  Improvement  Oo,  v.  La  Oroeee  Booming  and  Traneportation  (h. 
(Wis.).  66. 

9m  —  lQjaBOtio&.]  The  upper  of  two  neighboring  mill-owners  on  the  same 
stream  may  divert  the  water  on  his  own  land  by  an  artificial  cliannel,  pro- 
vided he  restores  it  to  the  natural  channel,  with  reasonable  care  and  pru- 
dence and  without  appreciable  injury  to  the  lower  owner;  and  may  store 
or  pond  the  water  so  long  as  is  reasonably  necessary;  but  may  not  dis- 
cliarge  saw.dust  and  refuse  into  the  stream  except  as  is  indispensable  to 
his  beneficial  use  of  the  water;  and  may  be  restrained  by  iij unction. 
Oa/f^fiM  V.  Andrewi  (Vt.),  898. 

Btghtto  flow  by  dam.]    See  BABBmBHT,  881. 

WILL. 

1.  Baqiisst  of  dobt.]  A  bequest  of  a  debt  due  from  the  legatee  to  the  testator 
is  subjest  to  the  debts  of  the  testator,  and  the  legatee  shares  in  the  resL 
duary  fund.     Oole  v,  OovinffUm  (N.  C),  468. 


^  INDEX. 

WILL— GoBtfaiMd. 

a.  BvldMO*— tardMof  proof  toMtabUih.]  Tlwjbiudnof  proof  of  the  mbI^ 
of  ft  tflstfttor  is  on  iho  proponents  of  ft  will,  bat  not  so  of  nbtenoo  of  tmad 
or  ondne  inflaence.  MeMeehsn  ▼.  MeMeehm  (W.  Vft.X  ttS. 

3.  Mtohiko  —  cwMwti uolioa.]  A  testntor  owned  onlj  160  ncneof  lniid,€Be^ 
hftlf  in  aeetlon  37,  the  other  being  the  esst  hftlf  of  the  north-esit  qnnrler 
of  flection  28.  He  deyiaed  the  former  hftlf  by  ft  correct  daeeripHoii,  bnt 
in  deyifl^  the  other  the  word  **  floath**  wftii  oaed  Vrmlstftkelor  "  norUi/' 
BM^  thftt  the  erroneoae  pftrt  shonld  be  rojected,  end  the  doTise  wooJd 
tftkeeilbct.    Merriek  r.  Merriek  {(Mo),  40S. 

WITNESS. 

Attorney  as — efrldenoo  of  Intoreflt.]  When  ftn  ftttomey  becomes  s  witneea 
for  his  client  in  ft  salt  which  he  is  condacting  for  him,  it  is  competent  to 
show  thftt  he  hss  ftn  sgreement  with  his  client,  entitling  him  to  ft  retftiner 
ftnd  ft  certftin  portion  of  the  ftmonnt  to  be  reooreied.  Jfeoti  ▼•  Hysur 
(W.  Vft.),  708. 

8t6  NveoTiABUi  LiWMUMwrr,6ML 

WORDa 
"  Ottisett."    8e$  Statutb,  880. 

Bend  of  FMnily. "    See  Bxaounov,  107. 

bspkoMBt."  See  Bzbootion,  488. 

bsproveoMBt  upon  land."    See  BfaoHARioir  LOBi;  Uti 
'*  Mora  or  lewk"    See  Mistakb,  871. 
"Neoesslty."    ^m  Suhdat,  614. 
«*  Porsoiua  goods."    5m  Cbdonai.  Law^  (M. 
*'Pahlio  onomtos."  See  Owwtcu  avd QmoBB,  88lL 
«'  Written  order."  See  SrATim,  18L 
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